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ADVERTISEMENT 

TO THE PRESENT AMERICAN EDITION. 



The notes of Mr. Rawle to the previous edition, are believed 
to call attention to every point of observation important to the 
American student. In a field so extensive as the Law of Real 
Property, the present editor has not found it practicable to add 
materially to the labors of his predecessor, without entering into 
details which would overburden the text and destroy the useful- 
ness of the work as a "first book for students." He has there- 
fore contented himself with noting the changes made by the 
author in the last English edition, and revising the notes with 
the addition of a few later authorities whenever their importance 
or the clearness with which they discuss the principles involved, 
seemed to render such addition desirable. The notes of Mr. 
Rawle are distinguished by the letter R. ; those without signa- 
ture and the portions within brackets, are by the present editor. 

The paging of the last English edition has been preserved in 
the margin, and the references throughout the work are to this 
paging. 

pHiLJkDiLPHiA, September, 1866. 



ADVERTISEMENT 

TO THE SEVENTH ENGLISH EDITION 



In this Edition the alterations which have taken place in the 
law since the publication of the last Edition have been incorpo- 
rated in the text. 



3, Stone Buildings, Lincoln's Inn, 
October, 1865. 



PREFACE 

TO THE FIRST EDITION. 



The Author had rather that the following pagies should speak 
for themselves^ than that he should speak for them. They are 
intended to supply, what he has long felt to be a desideratum, a 
First Book for the use of students in conveyancing, as easy and 
readable as the nature of the subject will allow. In attempting 
this object he has not always followed the old beaten track, but 
has pursued the more difficult, yet more interesting, course of 
original investigation. He has endeavored to lead the student 
rather to work out his knowledge for himself, than to be content 
to gather fragments at the hand of authority. If the student 
wishes to become an adept in the practice of conveyancing, he 
must first be a master of the science; and if he would master 
the science, he should first trace out to their sources those great 
and leading principles, which, when well known, give easy access 
to innumerable minute details. The object of the present work 
is not, therefore, to cram the student with learning, but rather 
to quicken his appetite for a kind of knowledge which seldom 
appears very palatable at first. It does not profess to present 
him with so ample and varied an entertainment as is afforded by 
Blackstone in his '* Commentaries ;" neither, on the other hand. 



PREFACE. 



is it as sparing and frugal as the " Principles " of Mr. Watkins ; 
nor, it is hoped, so indigestible as the well-packed " Compendium " 
of Mr. Burton. This work was commenced many years ago ; 
and it may be right to state that the substance of the intro- 
ductory chapter has already appeared before the public in the 
shape of an article, " On the Division of Property into Real and 
Personal," in the "Jurist" newspaper for 7th September, 1839. 
The recent Act to simplify the transfer of Property has occasioned 
many parts of the work to be re-written. But as this act has so 
great a tendency to bewilder the student, the Author has since lost 
no time in committing his manuscript to the press, in hopes that 
he may be the means of bringing the minds of such beginners as 
may peruse his pages to that tone of quiet perseverance which 
alone can enable them to grapple with the increasing difficulties 
of Real Property Law. From the elder members of his pro- 
fession he requests, and has no doubt of obtaining, a candid 
judgment of his performance of a most difficult task. To give to 
each principle its adequate importance, — ^from the crowds of 
illustrations to present the best — to write a book readable, yet 
useful for reference, — to avoid plagiarism, and yet abide by 
authority, — is indeed no easy matter. That in all this he has 
succeeded he can scarcely hope. How far he has advanced to- 
wards it must be letlk for the profession to decide. 



3, New Square, Lincoln's Inn, 
29/A November, 1844. 
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PRINCIPLES 



LAW OF REAL PROPERTY. 



INTRODUCTORY CHAPTER. 

OF THE CLASSES OF PROPERTT. 

In the early ages of Europe, property was chiefly of a substantial 
and visible, or what lawyers call a corporeal kind. Trade was little 
practiced,(a) and consequently debts were seldom incurred. There 
were no public funds, and of course no funded property. The public 
wealth consisted principally of land,(6) and the houses and buildings 
erected upon it, of the cattle in the fields, and the goods in the houses. 
Now land, which is immovable and indestructible, is evidently a differ- 
ent species of property from a cow or sheep, which may be stolen, kill- 
ed, and eaten ; or from a chair or a table, which may be broken up or 
burnt. No man, be he ever so feloniously disposed, can run away with 
an acre of land. The owner may be ejected, but the land remains where 
it was ; and he, who has been wrongfully turned out of possession, may 
be reinstated into the indentical portion of land from which he had been 
removed. Not *so with movable property; the thief may be dis- pj^Q-, 
covered and punished; but if he has made away with the goods, 
no power on earth can restore them to their owner. All he can hope to 
obtain is a compensation in money, or in some other article of equal 
value. 

Movable and immovahle{c) is then one of the simplest and most natu- 

(a) 3 Hallam'8 Middle Ages, 367-369. (b) 1 Hallam's Middle Ages, 158. 
(e) Qaandoque res mobUes^ at cattalla, ponantar in vadium, qaandoque res immobilety at 
teme, et tenementa, et redditas. Glanyille, lib. x. c. 6. See also lib. vii. c. 16, 17. 
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ral divisions of J)^J)fer^ na times of but partial civilization.* In our 
law this divi^otj* bp^ \)een brought into great prominence by the circum- 
stances oC'^juf. early history. 



• •• • • 



• ••*• •ByiKe Norman conquest, it is well known a vast number of Norman 
\ '•tfoldiers settled in this country. The new settlers were encouraged by 
• their king and mastfer ; and while the conquered Saxons found no favor 
at court, they suffered a more substantial grievance in the confiscation 
of the lands of such of them as had opposed the Conqueror.(rf)* The 
lands thus confiscated were granted out by the Conqueror to his fol- 
lowers, nor was their rapacity satisfied till the greater part of the lands 
in the kingdom had been thus disposed o{.[e) In these grants the 
Norman king and his vassals followed the custom of their own country, 
or what is called the feudal system.(/) The lands granted were not 
given freely and for nothing ; but they were given to hold of the king, 
subject to the performance of certain military duties as the condition of 
their enjoyment.(^) The king was still considered as in some sense 
|-^o-i the proprietor, and was callecl the lord paramount ;(A) while the 
*• services *to be rendered were regarded as incident or annexed to 
the ownership of the land ; in fact, as the rent to be paid for it. 

This feudal system of tenures, or holding of the king, was soon after- 
wards applied to all other lands, although they had not been thus granted 
out, but remained in the hands of their original Saxon owners. How 
this change was effected is perhaps a matter of doubt. Sir Martin 
Wright,(i) who is followed by Black stone,(A;) supposes that the intro- 
duction of tenures, as to lands of the Saxons, was accomplished at a 

(</) Wright's Tenures, 61, 62 ; 2 Black. Cora. 48. 

(e) 2 Hallam's Middle Ages« 424. (/) Wright's Tenures, 63. 

(ff) 1 Hallam's Middle Ages, 178, 179, note. (A) Coke upon Littleton, 65 a. 

(t) Wright's Tenures, 64, 65. (A) 2 Black. Com. 49, 50. 

^ Such was also the distinction of the compiled, all the land in the kingdom not 

civilians, and it has been preserved in this possessed hy the Church, was held bj the 

country in tbe Code of Louisiana. Art. king in demesne, or of him directly, or of 

453-464. R. the honors he had seized and retained, aa 

* And the repeated attempts to throw off feuds, by comparatively few individuals." 

the Norman yoke during the twenty years 1 Spence's Eq. Jurisd. of the Court of Chan- 

wbich elapsed between the battle of Hast- eery, 93 ; to which the student may be re- 

iogs and the completion of the survey call- ferred as containing by far the most recon- 

ed Doomsday Book (1086), increased this dite and satisfactory account of the early 

confiscation, until *' when Doomsday was history of the laws of England. R. 
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stroke by a law(Z) of William the Conqueror, by which he required all 
free men to swear that they would be faithful to him as their lord. 
"The terms of this law/' says Sir Martin Wright, "are absolutely 
feudal, and are apt and proper to establish that policy with all its con- 
sequences." Mr. Hallam, however, takes a different view of the subject; 
for while he considers it certain that the tenures of the feudal system 
were thoroughly established in England under the Conqueror,(w) he 
yet remarks that by the transaction in question an oath of fidelity was 
required, as well from the great landowners themselves as from their 
tenants, "thus breaking in upon the feudal compact in its most essential 
attribute, the exclusive dependence of a vassal upon his lord."(n) The 
trnth appears to be that Norman "^customs, and their upholders r-^A-^ 
and interpreters, Norman lawyers, were the real introducers of 
the feudal system of tenures into the law of this country. Before the 
conquest, landowners were subject to military duties ;(o) and to a soldier 
it would matter little whether he fought by reason of tenure, or for any 
other reason. The distinction between his services being annexed to* 
his landj and their being annexed to the tenure of his land, would not 
strike him as very important. These matters would be left to those 
whose business it was to attend to them ; and the lawyers from Nor- 
mandy, without being particularly crafty, would, in their fondness for 
their own profession, naturally adhere to the precedents they were used 
to, and observe the customs and laws of their own country.(p) Perhaps 
even they, in the time of the Conqueror, troubled themselves but little 
about the laws of landed property. The statutes of William are princi- 
pally criminal, as are the laws of all half-civilized nations. Life and 

{I) The 52d. Statnimus at omnes liberi homines fcedere et sacramento affirment^ quod 
intra et extra oniYersum regnam Auftlm Wilhelmo regi domino 8ao fideles esse volant; 
terras et honores illius omni fidelitate abiqae servare cum eo, et contra inimlcos et alient- 
genaa defendere. 

(m) 2 HaUam's Middle Ages, 429. 

(») 2 Hallam's Middle Ages, 430. Mr. Hallam refers to the Saxon Chronicle, which 
gives the following account : — Postea sic itinera disposuit at pervenerit in festo Primi- 
tiarnm ad Seareb^rig (Sarum), ubi ei obviam veuerant ejus proceres ; et omnes prcedia 
teneiUee, quotquot eeeeni noice meliorie per totam Angliam, hujas viri servi fuerant, omnesque 
86 ilU sabdidere, ejasqae facti sunt yassali, ac ei fidelitatis juramenta prsestiterunt se 
contra alios quoscunque ill! fidos futures. — Sax. Chron. anno 1085. 

(o) Sharon Turner's Anglo-Saxons, toI. ii. app. iv. c. 3, 560; 2 Hallam's Middle 
Ages, 410. 

(p) The Norman French was introduced by the Conqueror as the regular language of 
tbe courts of law. See Hume's History of England, vol. ii. 115, app. ii. on the Feudal 
and Anglo-Norman government and manners. A specimen of this language, which was 
often curiously intermixed by our lawyers with scraps of Latin and pure English, will be 
given in a future note. Post p. 289. 
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limb are of more importance than property ; and when the former are 
in danger, the security of the latter is not much regarded. When the 
convulsions of the conquest began to subside, the Saxons felt the effects 
of the Norman laws, and cried out for the restoration of their own ; but 
they were the weaker party and could not help themselves. By this 



[*5] 



time the industry of the lawyers had woven a net from which 



'''there was no escaping.(}) But in what precise manner tenures 
crept in, was a question perhaps never asked in those days; and if asked, 
it could not probably, even then, have been minutely answered.^ 

The system of tenure could evidently only exist as to lands and things 
immovable.(r) Cattle and other movables were things of too perishable 
and insignificant a nature to be subject to any feudal liabilities, and 
could therefore only be bestowed as absolute gifts. No duty or service 
could well be annexed as the condition of their ownership. Hence a 
superiority became attached to all immovable property, and the distinc- 
tion between it and movables became clearly marked; so that, while 
lands were the subject of the disquisitions of lawyer8,(«) the decisions 
of the Courts of justice(^) and'the attention of the legi8lature,(t«) movable 
property passed almost unnoticed. (a?) 

Lands, houses, and immovable property, — things capable of being 
held in the way above described, — were called tenements or things 
held,(y) They were also denominated kereditam^ntSy because, on the 

(q) 2 Hallam's Middle Ages, 468. (r) Go. Litt. 191 a, n. (1), IT, 2. 

(«) See Treatises of Glanville, Bracton, Britton, and Fleta; the Old Tenures, and the 
Old Natura Brevium. 

(t) See the Year-Books. (u) See the Statutes. (z) 2 Black. Com. 384. 

(y) Constitutions of Clarendon. Art. 9; Glanville, lib. ix. cap. 1, 2, 3, passim; Bracton, 
lib. 2, fol. 26 a; Stats. 20 Hen. III. c. 4; 13 Edw. I. cap. 1; Go. Litt. 1 b; Shep. 
Touch. 91. 

^ " Whether the law of feudal tenures," lar fief, there is some, but not much appear- 
says Mr. Hallam, *^ can be said to have ex- ance. But they who reflect upon the de- 
lated in England before the Conquest, must pendence in which free and even noble 
.be left to every reader's determination. Per- tenants held their estates of other subjects, 
haps any attempt to decide it positively and upon the privileges of territorial juris- 
would «nd in a verbal dispute. In tracing diction, will, I think, perceive much of the 
the history of every political institution, intrinsic character of the feudal relation, 
three things are to be considered, the prin- though In a less mature and systematic ' 
ciple, the form, and the name. The last shape than it assumed after the Norman 
will probably not be found in any genuine Conquest." 2 Hallam's Middle Ages, p* 
Anglo-Saxon record; of the form, or the 88. B. 
peculiar ceiemoaies and incidents of a regu- 
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death of the owner, they devolved by law to his heir.(z) So that the 
phrase, lancUj teneinefnis and hereditaments^ was used by the lawyers of 
those times to express all sorts of property of the first or immovable 
class ; and the expression is in use to the present day. 

*The other, or movable class of property, was known by the r^rr^ 
name of goods or chattels. The derivation of the word chattel has ^ 
not been precisely ascertained.(a) Both it and the word goods are well 
known to be still in use as technical terms among lawyers. 

So great was the influence of the feudal system, and so important was 
the tenure or holding of lands, whether by the vassals of the crown, or 
by the vassals of those vassals, that for a long time immovable property 
was known rather by the name of tenements than by any other term 
more indicative of its fixed and indestructible nature.(6) In time, how- 
ever, from various causes, the feudal system began to give way. The 
growth of a commercial spirit, the rising power of towns, and the forma- 
tion of an influential middle class, combined to render the relation of 
lord and vassal anything but a reciprocal advantage; ami at the restora- 
tion of King Charles II. a final blow was given to the whole system.((?)^ 
Its form indeed remained, but its spirit was extinguisl^ed. The tenures 
of land then became less burdensome to the owner, and less troublesome 
to the law student; and the Courts of law, instead of being occupied 

(z) Oo, Litt. 6 a; Shep. Tonch. 91. {a) See 2 Black. Com. 385. 

(6) It is the only word used in the important statute De Donis, 13 Edw. I. c. 1 ; see 
Co. Litt. 19 b. 
{c) By sUtate 12 Car. II., c. 24. 

1 The first eleTen sections of this statute The State of Gkorgia, 5 Peters, 1 ; Worcester 

abolished tenures by Icnight service, fines v. The State of Georgia, 6 Id., 515; Martin 

upon alienation, primer seisins, &c., gave to y. Waddell, 16 Pet. 367, 409, et seq.); it 

parents the custody of their children, and may be observed that the settlement of our 

the management of their estates, and re- colonies occurred about the time of the 

duced all tenures (except franlcalmoigne, passage of the 12 Car. 2 (even before which 

grand sexjeanty and copyhold, as to which the feudal system had for most practical 

see infra, ch. 5) to fi«e and common socage, purposes been superseded), and by the ori- 

by which was meant in its origin, a tenure glnal charters of many of them, such as 

by any certain conventional services not Massachusetts, Rhode Island, Connecticut, 

military. Wright's Tenures, 142. Without Pennsylvania, Maryland, Virginia, the Caro- 

now considering the question of the nature Unas, and Georgia, the lands were granted 

of the title to American soil, as between the to be held in free and common socage, which 

colooista and the "Indian tribes (as to which in them only differs from allodial tenure in 

the student will find the law expressed in recognizing in theory the doctrine of fealty, 

the well-known cases of Johnson v. M'Intosh, R* 
8 Wheaton, 543 ; The Cherokee Nation v. 
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with disputes between lords and tenants, had their attention more 
directed to controversies between different owners. It became then 
more obvious that the essential difference between lands and goods was 
to be found in the remedies for the deprivation of either; that land 
could always be restored, but goods could not; that, as to the one, the 
real land itself could be recovered; but as to the other, proceedings 
must be had against the person who had taken them away. The two 
great classes of property accordingly began to acquire two other names 
r^^fj-, more characteristic of their *difference. The remedies for the 
recovery of lands had long been called real actions, and the reme- 
dies for loss of goods personal actions.(d) But it was not until the 
feudal system had lost its hold, that lands and tenements were called 
real property f and goods and chsittela personal property. (e) 

It appears then, that lands and tenements were designated, in later 
times, real property^ more from the nature of the legal remedy for their 
recovery than simply because they are real things ; and, on the other 
hand, goods and chattels were called personal property because the 
remedy for thei^* abstraction was against the person who had taken them 
away. Personal property has been described as that which may attend 
the owner's person wherever he thinks proper to go,(/) but goods and 
chattels were not usually called things personal till they had become 
too numerous and important to attend the persons of their owners. 

The terms real property and personal property are now more com- 
monly used than the old terms tenements and hereditaments, goods and 
r*8i chattels. The old terms *were, indeed, suited only to the feudal 
times in which they originated ; since those times great changes 
have taken place, commerce has been widely extended, loans of money 
at interest have become common,(^) and the funds have engulfed an 

(rf) Glanville, lib. x. c. 13 ; Bracton, lib. iii. fol. 101 b, par. 1 ; 102 b, par. 4; Britton, 
1 b; Fleta, lib. i. c. 1 ; Litt. sects. 444. 492 ; Co. Litt. 284 b, 285 a; 3 Black. Com. 117. 

(«] The terms lands and tenementSj goodt and chatteU^ are constantly used in Coke upon 
Littleton and Sheppard's Touchstone, both of them works compiled in the early part of 
the 17th century. The nearest approximation the writer can find in either of the abo^ 
books to the now common division into real and personal is the expression 'Uhinj^s, 
whether real, personal or mixed," in Co. Litt. I b and 6 a, and in Touchstone, p. 91, an 
expression which has an obvious reference to the division of actions into the same three 
classes. In the early part of the last century, the terms real and personal, as applied to 
property, were in common use. See 1 P. Wms. 553, 575, anno 1719 ; Ridout v. Pain, 3 
Atkyns, 486, anno 1747. 

(/) 2 Black. Com. 16, 384; 3 Black. Com. 144. 

{g) Such loans were formerly considered unchristian. Qlanville, lib. 7, c. 16; lib. 10, 
c 3; 1 Reeves' History, 119, 262. 
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immense mass of wealth. Both classes of property have accordingly 
been increased by fresh additions ; and within the new names of real 
and personal many kinds of property are now included, to which our 
forefathers were quite strangers ; so much so that the simple division 
into immovable tenements and movable chattels is lost in the many 
exceptions to which time and altered circumstances have given rise. 
Thus, shares in canals and railways, which are sufficiently immovable, 
are generally personal property ;(Ay funded property is personal; 
while a dignity or title of honor, which one would think to be as loco- 
motive as its owner, is not a chattel but a tenement.(t) Canal and 
railway shares and funded property are made personal by the different 
acts of parliament under the authority of which they have originated, 

(A) [Starling ▼. Parker, 9 Beavan, 450 ; Walker v. liilne, 11 Id. 507 ; Ashton v. Lang« 
dale, 20 Law J. Rep., (N. S.) Chy. 234 ] New River shares are an exception, Drybatter 
T. Bartholomew, 2 P. Wms. 127 [DavaU v. New River Company, 3 DeG. & Sm., 394] ; 
see also Buckeridge v. Ingram, 2 Yes. jun. 652 [approved in Earl of Portmore v. Bann, 1 
Banu k Ores. 703, E. C. L. R., vol. 8] ; Bligh v. Brent, 2 Ton. & Coll. 268. 

(i) Co. Litt. 20 a, n. (3) ; Earl Ferrer's case, 2 Eden, Appendix, p. 373. 



^ This is also the law generally in the 
United States. Such shares are usually de- 
clared to be personalty by the charters of 
incorporation, but the better opinion is that 
they are so independently of statutory 
enactment, Angell k Ames on Corporations, 
{ 557, though there are some exceptional 
cases where they have been held to be 
realty. Wells v. Cowles, 2 Conn. 567; 
Price V. Price's heirs, 6 Dana, 107. The real 
estate held by a corporation is realty in the 
hands of the ideal person, but a share of 
stock in what is called a joint-stock corpo- 
ration, IS merely a right to partake of the 
profits obtained from the use of the capital 
of the corporation in the manner and for the 
purposes for which the corporation is con- 
stituted, and therefore such share is person, 
alty without regard to the nature of the 
property in which such capital stock is in- 
vested. Angell & Ames on Corporations, 
2 557 ; Arnold v. Ruggles, I R. I. Rep. 165 ; 
2 Kent's Com. 340 n. 

Besides these instances in which the cha- 
racter of property as real or personal is in 
itself questionable, there are many cases 
where property plainly real in itself becomes 
personal by force of circumstances, and 



vice vena. Thus a house erected on another's 
land by license of the land owner, is per- 
sonalty. Wells V. Banister, 4 Mass. 514; 
Doty V. Gorham, 5 Pick. 487 j'Ashmun v. 
Williams, 8 Pick. 402 ; Aldrich v. Parsons, 
6 N. H. 555 ; Osgood v. Howard, 6 Grecul. 
452 : Russell v. Richards, i Fairf. 429. So 
trees usually are part of the realty, but 
where planted and cultivated by a nursery- 
man in the course of his business, they be- 
come personalty. Miller v. Baker, 1 Mete. 
27; Whitmarsh v. Walker,! Mete. 313; 
Penton v. Robart, 2 East, 88 ; Wyndhara v. 
Way, 4 Taunt 316. And crops of growing 
grain or vegetables, fmctiu indu8triale$f 
though passing by a conveyance as incident 
to the soil, have been held to be personalty 
and as such liable to seizure on execution. 
Stambaugh v. Yeates, 2 Rawle, 161 ; Back- 
enstoss v. Stabler's Adm. 33 Penn. St. 251 ; 
Craddock v. Riddlesbarger, 2 Dana, 206 ; 
Green v. Armstrong, 1 Uenio, 550. So on 
the other hand, a very large class of articles 
having in themselves the nature of person- 
alty, become realty by being used in con- 
nection with, and thus becoming part of the 
soil. See Judge Hare's note to Elwcs v. 
Mawe, 2 Smith's Leading Cases, 245. 
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and titles of honor are real property, because in ancient times such titles 
were annexed to the ownership of various land8.(A:) 

But the most remarkable exception to the original rule occurs in the 
case of lease of lands or houses for a term of years. The interest which 
the lessee, or person who has taken the lease, possesses, is not his real,(2) 
r*Q-| but his personal property ; it is but a chattel,(w) though the *rent 
may be only nominal, and the term ninety or even a thousand 
years. This seeming anomaly is thus explained. In the early times to 
which we have before referred, towns and cities were not of any very 
great and general importance ; their influence was local and partial, 
and their laws and customs were frequently peculiar to themselves.(7i) 
Agriculture was then, though suflBciently neglected, yet still of far more 
importance than commerce ; and from the necessities of agriculture arose 
many of our ancient rules of law. That the most ancient leases must 
have been principally farming leases, is evident from the specimens of 
which copies still remain, (o) and also from the circumstance that the 
word /arm applies as well to anything let on lease, or let to f army as to 
a farm house and the lands belonging to it. Thus, we hear of farmers 
of tolls and taxes, as well as of farmers engaged in agriculture. Farm- 
ing in those days required but little capital,(y) and farmers were re- 
garded more as bailiffs or servants, accountable for the profits of the 
land at an annual sum, than as having any property of their o^n.{q) If 
the farmer was ejected from his land by any other person than his land- 
lord, he could not, by any legal process, again obtain possession of it.^ 
His only remedy was an action for damages against his landlord, (r) 
who was bound to warrant him quiet possession. («)^ The farmer could 

(k) 1 Hallam'B Middle Ages, 158. (I) Bracton, lib. 2, fol. 27 a, par. I. 

(m) Co. Litt. 46 a; correct Lord Coke's reference at note (m), from ass. 82 to ass. 28. 

(n) See as a specimen, Bac. Abr. tit. Customs of London. 

(o) See Madoz's Formulare Anglicanum, tit. Demise for Tears, in which the great 
majority of leases given are farming leases. 

(/>) See as to the bad state of agriculture, 3 Hallam'B Middle Ages, 365 ; 2 Hume's 
Hist. Eng. 349. 

(q) Gilb. Tenures, 39, 40'; Watkins on Descents, 108 (113, 4th edit.) ; 2 Black. Com. 141. 

(r) 3 Black. Com. 157, 158, 200. 

(«) Bac. Abr. tit. Leases and Terms for Years, and Covenant, (B). 

1 For although he might bring ejectione * It was <* thought a just construction," 

fimi(B^ yet it will be remembered that that says Sir G. Gilbert, to whom that title in 

action was, in its origin, only one to recover Bacon's Abridgment has been attributed, 

damages, and it was not until after courts of *^ that he who had divested himself of the 

equity began to decree the specific restitution profits of his lands for a time by giving 

of the land, that the modem remedy sought them to another, should be obliged to maiD- 

by ejectment was applied. R. tain that gift, or be liable to make satisfac- 
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therefore be scarcely said to be the owner of the land, even for the term 
of the lease; for his interest wanted the essential incident of real pro- 
perty, the capability of being restored *to its owner. Such an p^^ /v-. 
interest in land had, moreover, nothing military or feudal in its ^ "* 
nature, and was, consequently, exempt from the feudal rule of descent 
to the eldest son as heir at law. Being thus neither real property, nor 
feudal tenement, it could be no more than a chattel ; and when leases 
became longer, more valuable, and more frequent, no change was made; 
but to this day the owner of an estate for a term of years possesses in 
law merely a chattel. His leasehold estate is only his personal pro- 
perty, however long may be the term of years, or however great the 
value of the premises comprised in his lease.(Q 

There is now perhaps as much personal property in the country as 
real ; possibly there may be more. Real property, however, still retains 
many of its ancient laws, which invest it with an interest and import- 
ance to which personal property has no claim. Of these ancient laws 
one of the most conspicuous is the feudal rule of descent, under which, 
as partially modified by amending aGts,(«i) real property goes, when its 

(t) Qucerey however, whether Lord Coke would have agreed that a lease for years is 
personal property or personal estate, though it is now clearly considered as such ; and see 
Swift V. Swift. 1 De Gex, F. & J. 160, ITS. 

(f«) 3 & 4 Win. IV. c. 206, amended by stot. 22 k 23 Vict. c. 36, ss. 19, 20. 

tion if he did not ; and this was the more Nothing is better settled than that a war- 
reasonable, because the lessee was equally ranty of quiet possession was implied from 
bound to answer and make good the rent the words of leasing, such as demisi, or the 
daring the term ; and if he did not, the law like. But in modem times, it seems not to 
allowed the lessor to maintain an action of have very exactly settled whe'ther in the 
covenant as well as of debt against him for absence of such words, as for instance 
withholding thereof ; and as they made where the lease is by parol, such a result 
this construction for the lessor upon the is produced from the mere relation of land- 
words * yielding and paying/ which were lord and tenant. In Granger v. Collins, 6 
no express covenant in themselves, it was Mees. & Welsh. 460, and Messent v. Rey- 
but reasonable they should make the like nolds, 3 Com. Bench, 194, it was held that 
construction for the lessee upon the word " no such liability arose from the simple re- 
* dimisit,^ which in itself no more imported lation of landlord and tenant." And see 
an express covenant on his part; but by Baxter v. Ryerss, 13 Barb. S. C. R. 284; 
making this construction mutual, they did but the law was differently held in the re- 
justice to both, and by olaking of it at all, cent case in Pennsylvania, of Maule v. Ash- 
they plainly showed their opinions of the mead, 8 Harris, 482, [and see the observa- 
lease to be no other than a contract or agree- tions of Dbmio, J., on the case of Baxter v. 
ment between the parties, and not such an Ryerss, in Mayor of N. Y. v. Mabie, 3 Kern, 
act as transferred any property to the lessee ; 159.] See passim Rawle on Covenants for 
and this is one reason why leases for years are Title, 479. R. 
considered as chattels and go to executors." 
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owner dies intestate, to the heivy while personal property is distributed, 
under the same circumstances, among the next of kin of the intestate 
by an administrator appointed for that purpose by the Court of Pro- 
bate.(!;)^ 

Besides the division of property into real and personal, there is 
another classification which deserves to be mentioned, namely, that of 
corporeal and incorporeal,^ It is evident that all property is either of 
one of these classes, or of the other ; it is either visible and tangible, 
rm-i-i-i *0T it is not.(t^) Thus a house is corporeal, but the annual rent 
payable for its occupation is incorporeal. So an annuity is in- 
corporeal ; '* for, though the money, which is the fruit or product of this 
annuity, is doubtless of a corporeal nature, yet the annuity itself, which 
produces that money, is a thing invisible, has only a mental existence, 
and cannot be delivered over from hand to hand.'*(a;) Corporeal pro- 
perty, on the other hand, is capable of manual transfer ; or, as to such 
as is immovable, possession may actually be given up. Frequently the 
possession of corporeal property necessarily involves the enjoyment of 
certain incorporeal rights ; thus the lord of a manor, which is corporeal 
property, may have the advowson or perpetual right of presentation to 
the parish church ; and this advowson, which, being a mere right to pre- 
sent, is an incorporeal kind of property, may be appendant or attached, 
as it were, to the manor, and consequently belong to every owner. But, 
in many cases, property of an incorporeal nature exists apart from the 
ownership of any thing corporeal, forming a distinct subject of possess- 
ion ; and, as such, it may frequently be required to be transferred from 
on'e person to another. An instance of this separate kind of incorporeal 
property occurs in the case of an advowson or right of presentation to a 
church, when not appendant to any manor. In the transfer or convey- 

(v) Established by stat. 20 & 21 Vict. c. 11 ^ amended bj sUt. 21 ft 22 Vict. c. 96. 
(w) Bract, lib. 1, c. 12, par. 3 ; lib. 2, c. 5, par. 7; Fleta, lib. 3, c. I, sec. 4. 
(x) 2 Black. Com. 20. 

1 In the United States also the title to real estate of an intestate withont issae goes to 

estate descends at once on the death of the his parents for life, and then to his brothers 

owner, to his heirs, while the title to per- and sisters in fee, while his personalty goes 

sonalty is prima facie in the administrator to the parents absolutely. And in most 

for purposes of distribution. In general, cases where the law of descent gives a life 

however, the same persons succeed to both estate in realty, it gives an absolute title to 

realty and personalty, whether as heirs or personalty. 

distributees under the intestate acts, though > The two modes of classification are en- 

in some cases the estates given by the law tirely distinct, as both real and personal 

in the different kinds of property are not property may be either corporeal or incor- 

Identical, as e.y. in Pennsylvania the real poreal. 
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ance of incorporeal property, when thus alone and self-e?istent, for- 
merly lay the practical distinction between it and corporeal property. 
For, in ancient times, the impossibility of actually delivering up any 
thing of a separate incorporeal nature, rendered some other means of 
conveyance necessary. The most obvious was writing ; which was ac- 
cordingly always employed for the purpose, and was considered indis- 
pensable to the separate transfer of every *thing incorporeal ;(y)^ r*i 91 
while the transfer of corporeal property, together with such in- 
corporeal rights as its possession involved, was long permitted to take 
place without any written document. («) Incorporeal property, in our 
present highly artificial state of society, occupies an important position ; 
and such kinds of incorporeal property as are of a real nature will here- 
after be spoken of more at large. But for the present, let us give our 
undivided attention to property of a corporeal kind ; and, as to this, the 
scope of our work embraces one branch only, namely, that which is 
real^ and which, as we have seen, being descendible to heirB^ is known 
in law by the name of hereditaments. Estates or interests in corpo- 
real hereditaments, or what is commonly called landed property, will 
accordingly form our next subject for consideration. 

(y) Co. Litt. 9 a. («) Co. Litt. 48 b, 121 b, 143 a, 2Y1 b, n. (1). 

' And things incorporeal were therefore ditaments were said to "lie in livery." R. 
said to " lie in grant," while corporeal here- 



[*1S] *PART I. 

OF CORPOREAL HEREDITAMENTS. 

Before proceeding to consider the estates which may be held in 
corporeal hereditaments or landed property, it is desirable that the 
legal terms made use of to designate such property should be under- 
stood ; for the nomenclature of the law differs in some respects from 
that which is ordinarily employed. Thus a house is by lawyers gen- 
erally called a messuage; and the term messuage was formerly con- 
sidered as of more extensive import than the word hause.{a) But such 
a distinction is not now to be relied on.(6) Both the term messuage 
and house will comprise adjoining outbuildings, the orchard, and curti- 
lage, or court yard, and, according to the better opinion, these terms 
will include the garden also.(c) The word tenement is often used in 
law, as in ordinary language, to signify a house : it is indeed the regular 
synonym which follows the term messuage ; a house being usually des- 
cribed in deeds as "all that messuage or tenement." But the more 
comprehensive meaning of the word tenement^ to which we have before 
adverted (rf), is still attached to it in legal interpretation, whenever the 
r*141 ®^^^® requires. (e) Again, the word land comprehends *in law any 
ground, soil, or earth whatsoever ;(/) but its strict and primary 
import is arable land.(^) It will, however, include castles, houses, and 
outbuildings of all kinds ; for the ownership of land carries with it every 
thing both above and below the surface,^ the maxim being cujus est 
solumj ejus est usque ad ccelum. A pond of water is accordingly des- 

(ff) Thomaa v. Lane, 3 Cha. Oa. 26 ; Keilw. 57. 

(b) Doe d. Clements v. Collins, 2 T. Rep. 489, 602 ; 1 Jarman on Wills, 709, Ist ed. ; 
666, 2d ed. ; 740, 3d ed. 

(c) Shep. Touch, 94; Co. Litt. 5 b, n. (I); Lord Grosvenor v. Hampstead Janction 
Railwaj Company, I De Gex k Jones, 446 ; Cole v. West London and Crystal Palace 
Railway Company, 27 Beay. 242. 

(d) Antey p. 5. (e) 2 Black. Com. 16, 17, 59. 
(/) Co. Litt. 4 a ; Sh. Touch. 92 ; 2 Bl. Com. 17 , -Cooke, dem. 4 Blng. 90, E. C. L. R. vol. 13. 
Isr) Shep. Touch. 92. 

1 Except mines of gold and silver, which is founded upon reason, appropriates every- 

by royal prerogative from time immemorial thing to the persons whom it best suits ; as 

have belonged to the Crown, 1 Inst. 4 a ; 2 common and trivial things to the common 

Id., 577 ; Case of mines, Plowd. 313. For people; things of more worth to persons of 

" the common law," it was there said, " which a higher and superior class, and things most 
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cribed as land covered with water ;(A) and a grant of lands includes all 
mines and minerals under the surface.(2) This extensive signification 
of the word land may, however, be controlled by the context ; as where 
land is spoken of in plain contradistinction to houses, it will not be held 
to comprise them.(i) So mines lying under a piece of land may be 
excepted out of a conveyance of such land, and they will then remain 
the corporeal property of the grantor, with such incidental powers as 
are necessary to work them(i), and subject to the incidental duty of 
leaving a sufiScient support to the surface to keep it securely at its 
ancient and natural level.(m) In the same manner, chambers may be 

(A) Go. Liu. 4 b. (t) 2 Black. Com. 18. 

(k) 1 Jarman on Wills, 707, 1st ed. ; 664, 2d ed. ; 738, 3d ed. 

\l) Earl of Cardigan T. Armitage, 2 Barn. & Cress. 197, 211, E. C. L. B. vol. 9. 

(m) Humphries v. Brogden, 12 Q. B. 739, E. C. L. R. vol. 64; Smart v. Morton, 5 E. 
k B. 30, E. C. L. R. vol. 86 ; Rogers v. Taylor, 2 H. & N. 828 ; Rowbotham ▼. VTilson, 8 
B. k B. 123, B. C. L. R. vol. 92 ; Bonomi v. Backhouse, E. B. k E. 622, E. C. L. R. toI. 
96 ; Stroyan T. Enowles, 6 H. & N. 454. [Harris t. Ryding, 6 Mees. & Wels. 60.] ' 



excellent to persons who excel all others ; 
and because gold and silver are the most 
excellent things which the soil contains, the 
law has appointed them, as in reason it 
oaght, to the person most excellent, and 
that is the king." So far was this preroga- 
tive carried that it was held in that case by 
a majority of the twelve judges, that if any 
admixture of the precious metals were found 
in mines of copper, lead, or the like, the 
whole belonged to the king, because the 
noble metal attracted to it the less valuable, 
and as the king could not hold jointly with 
a subject, he therefore took the whole; a 
doctrine corrected by the act of 1 W. & M. 
c. 30, & 5 W. & M. c. 6. But in most of the 
royal charters to the colonies, ** all mines " 
were expressly included, with a reservation 
In some of them of a fifth or a fourth of all 
gold and silver ore. R. 

The rights of the owners of mines and 
mineral lands in the United States are gov- 
erned substantially by the rules of the com- 
mon law, but the subject of gold and silver, 
or " royal" mines, has received very liiile 
attention until recently, when the exten- 
sive working of such mines by private 
parties on the public lands of California and 
the western territories has given rise to 
much litigation and many difficult questions 
in connection with Spanish and Mexican 
law. It is now held, however, that the 



right to such mines on the public lands 
within the State of California is vested in 
the United States merely as incident to the 
ownership of the soil, and not by virtue of 
any prerogative as sovereign, and therefore 
subject, as in the case of a private citizen, 
to such laws and regulations as the state may 
prescribe. Boggs v. Merced Company, 14 
Cal. 376, 376 ; Moore v. Smaw, 17 Cal. 199 j 
Fremont v. Fowler, Id. 226. The state has 
encouraged the development of the mines 
by general statutes protecting the rights 'Of 
actual miners, and the policy of not assert- 
ing the claims of the United States has been 
acquiesced in by Congress. The rights 
acquired by actual settlers and miners have 
been treated as estates in all controversies 
among themselves, and held good against 
every one but the state or the United States, 
but liable to be defeated by the latter at any 
time by the enforcement of their title as 
owners of the soil. Gore v. McBrayer, 18 
Cal. 688 ; Table Mt. Co. v. Stranahan, 20 
Cal. 207 ; 1 Am Law Reg. 466. 

The State of Pennsylvania still exerts its 
prerogative by a reservation in its patents of 
land of one-fifth of all gold or silver ore 
(post 109 n.) ; and the State of New Tork 
by a general statute has asserted it^ right 
over such mines, as sovereign, to the extent 
of the English rules. 3 Kent's Com. 378, 
note, q, v. 
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the subjects of conveyance as corporeal property, independently of the 
floors above or below thein.(n)^ The word premises is frequently used 
in law in its proper etymological sense of that which has been before 
mentioned.(o) Thus, after a recital of various facts in a deed, it fre- 
quently proceeds "in consideration of the premises^*' meaning in con- 
r*l 'il sideration of the facts *before mentioned ; and property is ^seldom 
spoken of as premises^ unless a description of it is contained in 
some prior part of the deed. Most of the words used in the description 
of property have however no special technical meaning, but are con- 
strued according to their usual sense \{p) and, as to such words as have 
a technical import more comprehensive than their ordinary meaning, it 
is very seldom that such extensive import is alone relied on ; but the 
meaning of the parties is generally explained by the additional use of 
ordinary words. 

(n) Co. Litt. 48 b j Shep. Touch. 206. See 12 Q. B. 757, E. C. L. R. vol. 64. 
(o) Doe d. Biddalph y. Meakin, 1 East, 456; 1 Jarman on Wills, 707, Ist ed. ; 665, 2d 
ed. ; 739, 3d ed. 

(/») As farm, meadow, pasture, &c. ; Shep. Touch. 93, 94. 

1 The student will find an interesting land by horizontal sorfiices in 1 Am. Law 
article by Prof. Miller on the divisions of Reg. N. S. 577. 
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* 

♦CHAPTER I. [nej 

OF AN ESTATE FOR LIFE. 

/It seldom happens that any subject is brought frequently to a person's 
notice, without his forming concerning it opinions of some kind. And 
such opinions carelessly picked up are often carefully retained, though 
in many cases wrong, and in most inadequate. The subject of property 
is so generally interesting, that few persons are without some notions as 
to the legal rights appertaining to its possession. These notions, how- 
ever, as entertained by unprofessional persons, are mostly of a wrong 
kind. They consider that what is a man's own is what he may do what 
he likes with; and with this broad principle they generally set out on 
such legal adventures as may happen to lie before them. They begin 
at a point at which the lawyer stops, or at which indeed the law has 
not yet arrived, nor ever will; but to which it is still continually ap- 
proximating. Now the student of law must forget for a time that, if 
he has land, he may let it, or leave it by his will, or mortgage it, or sell 
it, or settle it. He must humble himself to believe that he knows as 
yet nothing about it; and he will find that the attainment of the ample 
power, which is now possessed over real property, has been the work of 
a long period of time ; and that even now a common purchase deed of a 
piece of freehold land cannot be explained without going back to the 
reign of Henry Vlll.(a)^ or an ordinary settlement of land without 
recourse to the laws of Edward 1.(6) *That such should be the case r*i y-i 
is certainly a matter of regret. History and antiquities are, no 
doubt, interesting and delightful studies in their place; but their perpetual 
intrusion into modern practice, and the absolute necessity of some ac- 
quaintance with them, give rise to much of the difficulty experienced in 
the study of the law, and to many of the errors of its less studious 
practitioners. 

The first thing then the student has to do is to get rid of the idea of 
absolute ownership. Such an idea is quite unknown to the English law. 

(a) SUt. 27 Hen. YIII. c. 10, the Statute of Uces. 

(b) Stat 13 Edw. I. c. 1| De Donis Gonditionalibus to which estates tail owe their 
origin. 

^ As Ib explained post ch. ix. 
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No man is in law the absolute owner of lands. He can only hold an 
estate in them.^ 

The most interesting, and perhaps the most ancient of estates, is an 
estate for life; and with this we shall begin. Soon after the commence- 
ment of the feudal system, to which, as we have seen, our laws of real 
property owe so much of their character, an estate for life seems to have 
been the smallest estate in conquered lands which the military tenant 
was disposed to accept.((;) This estate was inalienable, unless his lord's 
consent could be obtained.((f) A grant of lands to A. B. was then a 
grant to him as long as he could hold them, that is, during his life, and 
no longer ;{e) for feudal donations were not extended beyond the pre- 
cise terms of the gift by any presumed intent, but were taken strictly ;(/") 
r*l81 ^^^' ^^ tena^nt's death, the lands '^'reverted to the lord or 

grantor. If it was intended that the descendants of the tenant 
should, at his decease, succeed him in the tenancy, this intention was 
expressed by additional words of grant ; the gift being then to the tenant 

(c) Walk. Descents, 107 (113, 4th ed.) ; 1 HaUam's Middle Ages, 160. There seems no 
good reason to suppose that fends were at any time held at will, as stated by Blackstone 
(2 Black. Com. 55), and by Butler (Co. Litt. 191 a, n. (1), vi. 4).« 

{d) Wright's Tenures, 29 ; 2 Black. Com. 57. {e) Bracton, lib. 2, fol. 92 b, par. 6; 

(/) Wright's Tenures, 17, 152, Blackstone's reasons for the estate being for life — that 
it shall be construed to be as large an estate as the words of the donation will bear (2 
Black. Com. 121) — is quite at variance with this rule of construction.' 

^ Called in Latin, statua, as signifying to be found in any early documents to show 

the condition or circumstance in which that the continental sovereigns, as well as 

the owner stands with regard to his pro- their Anglo-Saxon brethren, did not, from 

perty. R. the very first, make grants of transmissible 

' It has, however, been long a favorite or hereditary benefices ; gradations of pre- 

oplnion of text writers, that fees were ori- ference and regard towards particular per- 

ginally held at the will of the lord, **and sons must have existed at all times, and 

rose by degrees, through the stages of leases must have equally influenced lords of every 

for years and for life to the dignity of inherit- degree." 1 Eq. Jur. of the Court of Chan- 

ances." Such is the opinion stated in the eery, 46. R. 

Book of Feuds (Lib. 1, Tit. 1,) and adopted * Blackstone's reason obviously proceeds 

by Wright, Spelman, Cruise, Blackstone, upon the idea that fees were originally 

Montesquieu, and others. The more correct merely granted at will, and it became ne- 

opinion seems to be that stated in the text, cessary, therefore, to invoke the principle, 

as is well shown by Mr. Hallam, in the verba cartarum fortiiu acetpiuntur eontrd pro^ 

quotation referred to by the author, and fermtem (one inapplicable in this relation, 

Mr. Spence observes, '< No doubt the Anglo- as deeds were originally never employed 

Saxon lords, equally as those on the Conti- in the transfer of corporeal hereditaments), 

nent, like the Roman patrons, in some cases in order to account for the result that a 

granted benefices revocable at pleasure, or grant to A. B. was a grant for life. The 

for a term short of the life of the benefi- more simple reason is however that cited 

ciary, or for his life merely, but nothing is in the preceding note. R. 
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and his heirs, or with other words expressive of the intention. The 
heir was thus a nominee in the original grant ; he took everything from 
the grantor, nothing from his ancestor. So that, in such a case, "the 
ancestor and the heirs took equally as a succession of usufructuaries, 
each of whom during his life enjoyed the beneficial, but none of whom 
possessed, or could lawfully dispose of, the direct or absolute dominion 
of the property."(^) The feudal system, however, had not long been 
introduced into this country before the restriction on alienation began 
to be relaxed.(A) Subsequently, by a statute of Edward L(«y the right 
of every freeman to sell at his own pleasure his lands or tenements, or 
part thereof, was expressly recognized ; at a still later period the power 
of testamentary alienation was bestowed,(A:) until, at the present day, 
the right to dispose of property is not only established, but has become 
inseparable from its possession. (Z) Moreover the old feudal rule of 
strict construction has long since given way to the contrary maxim, that 
every grant is to be construed most strongly against the grantor. (ttz) 
Yet 80 deeply rooted are the feudal principles of our law of real 
property, that, in the case before us, the ancient interpretation remains 
unaltered :* and a grant to A. B. simply now confers but an estate for 

(j) Co. Litt. 191 a, n. (I), vi. 5 ; Burgess t. Wheafee, 1 Wm. Black. 133, B. C. R. L. vol. 21. 

{h) Leg. Hen. I. 70, 1 ReeTes' Hist. Eng. Law, 43, 44 j Co. Litt. 191 a, n. (1), vi. e. 

(i) Sut. 18 Edw. L c. 1. 

(k) By Stat. 32 Hen. VUL c. 1, as to estates in fee simple, and by stat. 29 Car. IL c. 3> 
8. 12, as to estates held for the life of another person. See 1 Jarm. on Wills, 54, 1st ed.; 
49, 2d ed. ; 55, 3d ed, 

(I) Litt. 8. 360 ; Co. Litt. 223 a; Ware y. Cann, 10 Bam. k Cress. 433, K. 0. L. R. vol. 21. 

(m) Shep. Touch. 88. 

^ The well-known statute of Quia Emp- ants have adhered faithfully to their customs 

tores, which abolished subinfeudation, and in relation to lands, which they adopted in 

declared that *' from henceforth it shall be the middle ages. Their law of Real Estate 

lawful to every freeman to sell of his own is altogether eustomary. No code nor 

pleasure his lands and tenements, or part of statute establishes our system of real estate, 

them, so that the feoflee shall bold the same Yet in the lapse of nine hundred years, di- 

laods or tenements of the chief lord of the versified by every incident that can befall & 

same fee, by such service and customs as his people, in prosperous or adverse fortune, — 

feoffor held before." R. advancing from comparative barbarism to 

* Although the attention of the student is the height of civilization, — changing dynas- 

often directed in text-books to ** the changes ties, — ^pendulating from the tyranny of the 

in the common law of England," yet, it is Tudors to the anarchy of the Barebones 

curious to observe, that in the course of Parliament, indoctistimum genus indoctisn- 

many hundred years, the statutes which are morum hominum^ — not one principle of the 

said to have effected these changes have law of real estate has been altered. The 

been little more than declaratory. In a Justinian of the English law restored the 

recent able Httle volume, "The Theory of customary law by the statute d^ t/onu, and 

the Common Law," the author correctly the tyrannical Henry the Eighth attempted 

remarks, " The Normans and their descend- to lop off that foreign graft in the common 
4 
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r*lQ1 ^^® life,(w)* which *e8tate, though he may part with it if he 
^ -^ pleases, will terminate at his death, into whosesoever hands it 
may have come. 

The most remarkable effect of this antiquated rule has been its fre- 
quent defeat of the intentions of unlearned testators,(e>) who, in leaving 
their lands and houses to the objects of their bounty, were seldom aware 
that they were conferring only a life interest ; though, if they extended 
the gift to the heirs of the parties, or happened to make use of the word 
estate^ or some other such technical term, their gift or devise included 
the whole extent of the interest they had power to dispose of. " Gene- 
rally speaking," says Lord Mansfield,(jt>) no common person has the 
smallest idea of any difference between giving a horse and a quantity of 
land. Common sense alone would never teach a man the difference ; 
but the distinction, which is now clearly established, is this : — If the 
words of the testator denote only a description of the specific estate or 
land devised, in that case, if no words of limitation are added, the devisee 
has only an estate for life. But if the words denote the quantum of 
interest or property that the testator has in the lands devised, then the 
whole extent of such his interest passes by the gift to the devisee. The 
question, therefore, is always a question of construction, upon the words 
and terms used by the testator." Such questions, as may be imagined, 
have been sufficiently numerous. Happily by the act of parliament for the 
amendment of the laws with respect to will8,(9) a construction more accord- 
ant with the plain intention of testators is now given in such cases.* 

(ft) Litt. sect. 283; Co. Lilt. 42 a; 2 Black. Com. 121 ; Lucas t. Brandreth, 28 Bear. 
274. 

(o) 2 Jarman on Wills, 170, Ist ed. ; 219, 2d ed. ; 246, 3d ed., and the cases there cited. 
(/») In Hogan y. Jackson, Cowp. 306. (q) 7 Will. IV & 1 Vict., c. 26, s. 28. 

law, uses. Legislation, with few exceptions, earliest periods." Walker*8 Theoi7 of th e 
has been confined to the accideDtal, and has Common Law, p. 10. R. 
not touched the essentials of the common ^ This rale has been altered in many of 
law. Thus, the Statute of Frauds merely the United States, such as New York, Vir- 
establishes the kind of evidence necessary ginia, Georgia, Kentucky, Alabama, Missis- 
to prove contracts in certain cases.' The sippi, Missouri, Arkansas, Marylaud, Illi- 
Statute of Wills extends the special custom- nois, Iowa, Tennessee and Texas, by statates 
ary law to the whole realm. The Habeas which, in effect, dispense with words of in- 
Corpus act gave another remedy for illegal heritance, by providing that unless the con- 
imprisonment. Nor has legislation altered trary intent should appear, or be implied in 
in a single particular, conveyances at com- the deed, every conveyance shall pass all the 
mon law, but has increased indirectly their estate of the grantor. R. 
number. So the family relations remain, * In the states mentioned in the previoas 
with their incidents, as they were in the note, and also in Maine, New Hampshire, 
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*If the owner of an estate for his own life should dispose thereof, r+oQ-i 
the new owner will become entitled to an estate for the life of the 
former. This, in the Norman French, with which our law still abounds, is 
called an estate pur autre vie;{r) and the person for whose life the land is 
holden is called the cestui que vzeTj In this case, as well as in that of an 
original grant, the new owner was formerly entitled only so long as he 
lived to enjoy the property, unless the grant were expressly extended to 
his heirs ; so that, in case of the decease of the new owner, in the life- 
time of the cestui que vie, the land was left without an occupant so long 
as the life of the latter continued, for the law would not allow him to 
re-enter after having parted with his life-e8tate.(«) No person having 
therefore a right to the property, anybody might enter on the land ; and 
he that first entered might lawfully retain possession so long as the cestui 
que vie lived.(«) The person who had so entered was called a general 
occupant. If, however, the estate had been granted to a man and his 
heirs during the life of the cestui que vie, the heir might, and still may, 
enter and hold possession, and in such a case he is called in law a special 
occupanty having a special right of occupation by the terms of the 
grant.(M) To remedy the evil occasioned by property remaining without 
an owner, it was provided by a cUuse in a famous statute passed in the 
reign of King Charles II.(v) that the owner of an estate pur autre vie 
might dispose thereof by his will ; that if no such disposition should be 
made, the heir, as occupant, should be charged with the debts of his ances- 
tor ; or, in case there should be no special occupant, *it should go r^coi n 
to his executors or administrators,^ and be subject to the payment 

(r) Litt sect. 56. 

(«) In yery earlj times the law was otherwise. Bract, lib. ii. c. 9, fol. 27 a; lib. iv. tr. 
3, c. 9, par. iy. fol. 263 a; Fleta, lib. iii. c. 12, s. 6; lib. y. c. 5, s. 16. 

(0 Co. Litt. 41 b ; 2 Black. Com. 258. (v) Atkinson y. Baker, 4 T. Rep. 229. 

(v) The Statute of Frauds, 29 Car. II. c. 3, s. 12. 

Vermont, Massachasetts, New Jersey, Penn- to have been considered doabtfal whether 
sylyania, the Carolinas, Ohio, Indiana and the statute of Charles did not apply only to 
Michigan, and perhaps others, it is proyided estates pur autre vie of which there could be 
by statute that a deyise shaU pass the tes- no occupancy at common law. It was ad- 
tator's entire interest, unless there is an in- mitted that, for the reason just cited, there 
tention to limit a smaller estate. The Yir- could be no general occupancy of a rent- 
ginia statute was passed so long ago as 1785, charge, nor in strictness a epecial occupancy, 
and is belieyed to be the pioneer act. Guth- yet it was held in Bearpark y. Hutchinson, 
rie y. Guthrie, 1 Call, 12. 7 Bing. 178, that as the statute was reme* 
1 By the common law there could be no dial, it was the soundest construction to in- 
general occupancy of incorporeal heredita- elude not only such estates pur autre vie as 
ments, inasmuch as they lay in grant, and were in strictness, but also such as in corn- 
were not capable of actual possession (Co. mon parlance were considered to be the 
Litt 41 b), and until the year 1830, it seems subject of special occupancy. B. 
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of his debts, of course only during the residue of the life of the cestui 
que vie. In the construction of this enactment a question arose, whether 
or not, supposing the owner of an estate pur autre vie died without a 
will, the administrator was to be entitled for his own benefit, after pay- 
ing the debts of the deceased. An Explanatory act was accordingly 
passed in the reign of King George II.(a;) by which the surplus, after 
payment of debts was, in the case of intestacy, made distributable 
among the next of kin, in the same manner as personal estate.^ By the 
8tatute(y) for the amendment of the laws with respect to wills, the above 
enactments have both been repealed, to make way for more comprehen- 
sive provisions to the same effect.' 

When one person has an estate for the life of another, it is evidently 
his interest that the cestui que vie^ or he for whose life the estate is 
holden, should live as long as possible ; and, in the event of his decease, 
a temptation might occur to a fraudulent owner to conceal his death. 
In order to prevent any such fraud, it is provided, by an act of parlia- 
ment passed in the reign of Queen Anne,(z) that any person having any 
claim in remainder, reversion or expectancy, may, upon afiidavit that he 
hath cause to believe that the cestui que vie is dead, or that his death is 
concealed, obtain an order from the Lord Chancellor for the production 
of the cestui que vie in the method prescribed by the act ; and, if such 
order be not complied with, then the cestui que vie shall be taken to be 

(z) Sut. 14 Geo. II. c. 20, s. 9; see Co. Litt. 41 b, n. (5). 

(y) Stat. 7 Will. IV. k 1 Vict, c. 26, as. 3, 6. 

(z) Stat. 6 Anne, c. 18. See [for the practice under this act] Ez parte Grant, 6 Ves. 
Sl-2; Ex parte Whalley, 4 Rnss. 6G1 ; Re Isaac, 4 Mjl. & Craig, IS; Re Lingen, 12 
Sim. 104. 

1 The provisions of these statates have capancy, as assets by descent, as in the case 

been adopted in many of the United States, of freehold land in fee simple ; and in case 

such as New York, New Jersey, Virginia, there should be no special occupant of any 

North Carolina, Indiana, Kentucky ; and in estate />ur autre vie^ whether freehold or cus- 

most, if not all of them, estates ;7ur autre vie tomary freehold, tenant right, customary or 

•re regarded asthe real estate of a decedent, copyhold, or of any other tenure, and whe- 

and are equally liable to the payment of his ther a corporeal or incorporeal hereditament, 

debts. R. it should go to the executor or administra- 

* The third section of this act, authorized tor of the party that had the estate thereof 

a testator to dispose of an estate pur autre by virtue of the grant ; and if the same 

vie ** whether there shall or shall not be any should come to the executor or administra- 

special occupant thereof; and its sixth sec- tor either by virtue of a special occupancy 

tion provided that if no disposition by will or of the statute in question, it should be 

should be made of any estate pttr autre vie assets in his hands and should go and be 

of a freehold nature, the same should be applied and distributed in the same manner 

chaigetoble in the hands of the heir, if it as the personed estate of the testator or in- 

should come to him by reason of special oc- testate. R. 
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dead, and any person claiming *any interest in remainder, or r*o2i 
reversion or otherwise, may enter accordingly. The act, more- 
over provides,(a) that any person having any estate pur autre vie^ who, 
after the determination of such estate shall continue in possession of any 
lands, without the express consent of the persons next entitled, shall he 
adjudged a trespasser, and may he proceeded against accordingly. 

The owner of an estate for life is called a tenant for life, for he is 
only a holder of the lands according to the feudal principles of our law. 
A tenant, either for his own life, or for the life of another, [pur autre 
me) hath an estate of freehold^ and he that hath a less estate cannot 
have a freehold.(&) Here, again, the reason is feudal. A life estate is 
such as was considered worthy the acceptance of a free man; a less 
estate was not.(e) And it is worthy of remark, that in the earlier 
periods of our law an estate for a man's own life was the only life estate 
considered of sufficient importance to be an estate of freehold: an estate 
for the life of another person was not then reckoned of equal rank.(c?) 
But this distinction has long since disappeared ; and there are now some 
estates which may not even last a lifetime, but are yet considered in law 
as life estates, and are estates of freehold.^ Thus, an estate granted to 
a woman during her widowhood is in law a life estate, though deter- 
minable on her marrying again.(e) Every life estate also may be deter- 
mined by the civil death of the party, as well as by his natural death ; 
for which reason in conveyances the grant is usually made for the term 
of a man's natural life.(/) Formerly a person by *entering a r^oo-i 
monastery, and being professed in religion, became dead in law.(^) *■ ^ 
But this doctrine is now inapplicable ; for there is no longer any legal 
establishment for professed persons in England,(A) and our law never 
took notice of foreign professions.(2) Civil death may, however, occur 
by outlawry or attainder for treason or felony \{j) in which cases only it 
appears that the words " natural life" can now be of any importance.(4) 

(a) Sect 5. {h) Litt. 8. 57. (c) Watk. Desc. 108 (113,4th ed.) ; 2 Black. Com. 104. 

{d) BriiCt. lib. 2, e. 9, fol. 26 b ; lib. 4, tr. 3, c. 9, par. 3, fol. 263 a ; Fleta, lib. 3, c. 12, 
a. 6; lib. 5, c. 5, s. 15. {e) Go. Litt. 42 a; 2 Black Com. 121. 

(/) Go. Litt. 132 a; 2' Black. Com. 121. \g) 1 Black. Com. 132. 

(A) Go. Litt 3 b, n. (7), 132 b, n. (1); 1 Bla.k. Com. 132; stat 31 Geo. lU. c. 32, s. 
17 ; 10 Geo. lY. c. 7, 88. 28—37 ; 2 & 3 Will. IV. c. 115, s. 4. See also Anstey's Guide to 
the Laws affecting Roman Catholics, pp. 24—27 ; 23 & 24 Vict, c. 134, 8. 7 ; Re Metcalf 's 
Will, U. R., 10 Jar., N. S. 224. 

(i) Co. Litt 132 b. {j) 4 Black. Com. 319, 380. (*) Watk. n. 123 to Gilb. Ten. 

1 Because they will last a lifetime if not the law will not presume the happcnincr of 
determined bj the contingency specified, and such contingency. 
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Every tenant for life, unless restrained by covenant or agreement, 
has the common right of all tenants to cut wood for fael to burn in the 
house, for the making and repairing of all instruments of husbandry, 
and for repairing the house, and the hedges and fences,(Z) and also the 
right to cut underwood and lop pollards in due course.(t?i) But he is 
not allowed to cut timber* or to commit any other kind of waste ;{n) either 
by voluntary destruction of any part of the premises, which is called 
voluntary waste,* or by permitting the buildings to go to ruins, which is 
called permissive waste.((?) Of late, however, doubts have been thrown 

(1) Go. Litt. 41 b; 2 Black. Com. 36, 122. 

(m) Phillips T. Smithi 14 M. & W. 589. Ab to tbinaings of young timber, see Pidgele/ 
V. Bawling, 2 Coll. 275; Bagot v. Bagot 32 Beav. 509, 518, qu,l 

(n) Co. Litt. 63 a; Whitfield y. Bewit, 2 P. Wms. 241 ; 2 Black. Com. 122, 281 ; 3 Black. 
Com. 224. 

(o) Co. Litt 53 a. 



^ While the principles of the law of waste 
are the same in the United States as in Eng- 
land, jet the application of them is accom- 
modated to the peculiar circumstances and 
condition of land in this country. The 
change of arable land to meadow, &c., is 
not therefore waste in ordinary cases, and it 
has been generally held that a tenant for life 
of wild land may cut down timber for the 
purpose of clearing and cultiTating a reason- 
able portion of the land, regard being bad 
to the location and condition of the whole 
farm, the value of the timber, and the course 
of good husbandry. What is waste in such 
cases is a question for the jury, to be deter- 
mined by the usage and practice of the coun- 
try. But such tenant may not cut down all 
the timber, or so much of it as will perma- 
nently damage the inheritance. Morehouse 
y. Cotheal, 2 Zab. 521 ; Eeeler y. Eastman, 
11 Vt. 293; McCullough v. Irvine's Exrs. 1 
Harris, 438 ; Jackson et al. y, Brownson, 7 
Johns. 227; Ward v. Sheppard, 2 Hayw. 
283. He may sell the timber to repay him- 
self the expense of clearing, but if valuable 
trees be cut for sale, and not for the purpose 
of cultivating the land, it is waste. Davis 
V. Gilliam, 5 Iredell Eq. 308, 311. But 
where dower land was juniper swamp, out 
of which the only profit was from the sale 
of timber for staves, &c., it was held that 
the widow might cut and sell such timber 



according to the ordinary use made of snch 
land in that part of the country. Ballen- 
tine V. Poyner, 2 Hayw. 110 ; Profit v. Hen- 
derson, 29 Mo. 325. 

Where a tenant for life cut trees, and sold 
or exchanged them for firewood or lumber 
for necessary repairs to the buildings or 
fences, it was held to be waste, the right of 
estovers being only a right to take from the 
land timber suitable for the very pnrpose 
desired. Padelford v. Padelford, 7 Pick. 
153; Elliott v. Smith, 2 N. H. 430; Fuller 
v. Wason, 7 N. H. 341 ; though the opinion 
of Judge SStobt was different. Loomia ▼. 
Wilbur, 5 Mason 13 ; and see Crockett v. 
Crockett, 2 Ohio St. 180. 

But it is waste to cut timber on cultivated 
land, except for necessary estovers, McGre- 
gor V. Brown, 10 N. Y. 118, even where, at 
the commencement of the estate, the land 
was in meadow, bo^ timber had been al- 
lowed to grow up, and the effect* of cutting 
it was to restore the land to its condition 
when the tenant came into possession, and 
though such cutting would be good hus- 
bandry. Clark V. Holden, 7 Gray, 8. 

' As to the right of the tenant to remove 
buildings erected by himself daring the 
term, the student is referred to Mr. Hare*s 
note to the well-known case of Elwes v. 
Mawe, 3 East. 38, in 2 Smith's Leading 
Cases. R. 
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on the liability of a tenant for life for waste which is merely permissive ; 
and the Courts of Equity have refused to interfere in such cases. (p) 
But there appears to be no sufficient *ground for doubting the r^o^i 
tenant's liability in a court of law.(y)^ So a tenant for life ^ -^ 
cannot plough up ancient meadow land ;(r)' and he is not allowed to dig 
for gravel, brick, or stone, except in such pits as were open and usually 
dug when he came in ;(«) nor can he open new mines for coal or other 
minerals, nor cut turf for sale on bog lands ; for all such acts would be 
acts of voluntary waste. But to continue the working of existing mines, 
or to cut turf for sale in bogs already used for that purpose, is not 
wa9te; and the tenant may accordingly carry on such mines and cut 
turf in such bogs for his own profit.(^) By an old. statute(w) the com- 
mitting of any act of waste was a cause of forfeiture of the thing or 
place wasted, in case a writ of waste was issued against the tenant for 
life. But this writ is now abolished ;(v) and a tenant for life is now 
liable only to damages in an action at law or suit in equity(u^) for waste 
already done, or to be restrained by an injunction obtained by a suit in 
equity from cutting the timber or committing any other act of waste, 
which he may be known to contemplate.' And where an action at law 
has been brought a writ of injunction may now be obtained, from the 
court of law in which the action has been brought, against the repetition 
or continuance of the injury.(2;) If any of the timber is in such an 
advanced state that it would take injury by standing, the Court of 
Chancery will allow it to be cut, on the money being secured for the 
benefit of the persons entitled on the expiration of the life estate ; and 

(p) P0W78 y. Blagrave, 4 De Gez, M. k G. 448, 458 ; Warren v. Riidall, 1 John, k Hem. 1. 
{q) Yellowly t. Gower, 11 Ex. 274, 293. 

(r) Simmons y. Norton, 7 Bing. 648, E. G. L. R. yol. 20. See Dnke of St Albans v. 
Skipwith, 8 Beav. 354. 
(9) Go. Litt 53 b ; Viner y. Yanghan, 2 Beay. 466. 
(0 Go. Litt. 64 b ; Goppinger y. Gabbins, 3 Jones k Lat. 397. 

(11} The Statute of Gloncester, 6 Edw. I. c. 5 ; 2 Black. Com. 283 ; Go. Litt. 218 b, n. (2). 
(p) By Stat 3 & 4 Will. IV. c. 27, s. 36. (10) Stat 21 A 22 Vict c. 27, ss. 2, 3. 
(z) Stat 17 k 18 Vict 6. 125, s. 79. 

^ This point does not appear to have been ject is regulated by statute. Thus in Penn- 

decided in the American Gonrts, but the sylyania a writ of ettrepemmi may, upon 

student wiU find the different opinions re- affidavit filed, issue on behalf of a plaintiff 

ferred to by Battli, J., in Dozier y. Gregory, in ejectment — a purchaser at sheriff's sale — 

1 Jones, Law Rep. 100 ; and see also Smith a mortgagee — a judgment creditor, after the 

y. FoUansbee, 1 Shepley 273 ; 4 Kent, 79. premises shall haye been condemned — a re> 

* This is not generally held to be waste in mainder-man, or a creditor of a decedent 

the United States. See the cases in note 1 Purdon's Digest, 1007. See piunm for the 

to page 23. statutes in other States, 1 Greenleaf's Gruise 

' In many of the United States this sub- on Real Property, 122. R. 
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r*251 *^® Court will allow the interest of *the money to be paid to the 
tenant during his life.(yy And the act. to facilitate leases and 
sales of settled estates(z) now empowers the Court of Chancery, if it 
think proper, to authorize a sale of any timber, not being ornamental 
timber, growing on any settled estates. If, however, the estate is given 
to the tenant by a written instrument(a) expressly declaring his estate 
to be without impeachment of wastCy he is allowed to cut timber in a 
husbandlike manner for his own benefit, to open mines, and commit other 
acts of waste with impunity ;{b) but so that he does not pull down or 
deface the family mansion, or fell timber planted or left standing for 
ornament, or commit other injuries of the like nature; all of which are 
termed equitable w>ste; for the Court of Chancery, administering 
equity^ will restrain such proceedings.((?).* 

As a tenant for life has merely a limited interest, he cannot of course 
make any disposition of the lands to take effect after his decease; and, 
consequently, he can make no leases to endure beyond his own life, 
unless he be specially empowered so to do by the deed undefT which he 
holds. It is however provided by the recent act to facilitate leases and 
r*281 ^^^^^ ^^ settled estates,((2) that *when the instrument by which 
the estate is Iimited(e;) is made after that act came in force, 
which was on the 1st of November, 1856,(/) and does not contain an 
express declaration to the contrary, every tenant for life may demise 
the premises or any part thereof (except the principal mansion-house 

{y) looker t. Annesley, 6 Sim. 235 ; Waldo v. Waldo, Y Sim. 261 ; 12 Sim. 107 ; Tol- 
lemache v. Tollemache, 1 Hare, 456; [Ferrand v. Wilson, 4 Id. 381 ;] Conset ▼. Bell, 1 
Ton. & Coll. New Cases, 569 ; Gent t. Harrison, Johnson, 517. 

(z) Stat. 19 k 20 Vict. c. 120, s. 11. (a) Dowman's case, 9 Rep. 10 b. 

('6) Lewis Bowie's case, 11 Rep. 82 b ; 2 Black. Com. 283; Barges t. Lamb, 16 Yes. 185 ; 
Cbolmeley r. Paxton, 3 Bing. 211, E. C. L. R. vol. 11 ; 10 Barn. & Cress. 5C4, E. C. L. R. 
▼ol. 21 ; bavies t. Wescomb, 2 Sim. 425; Woolf v. Hill, 2 Swanst. 149; Waldo t. Waldo, 
12 Sim. 107. 

(c) 1 Fonb. Eq. 33, n. ; Marquis of Downshire ▼. Lady Sandys, 6 Yes. 107 ; Bnrges r. 
Lamb, 16 Yes. 183 ; Day v. Merry, 16 Ves. 376 a: Wellesley v. Wellesley, 6 Sim. 497 ; 
Dake of Leeds v. Earl Amherst, 2 Phil. 147 ; Morris y. Morris, 15 Sim. 505 ; 3 De Gez A 
Jones, 323; Micklethwait v. Mickletbwait, 1 De Gez k Jones, 504. [Kane v. Yander- 
burgh, 1 Johnson's Ch. Rep. 11.] 

(d) Stot. 19 & 20 Yict. c. 120, amended by Stat 21 & 22 Yict. c. 77. 
(«) Sect 1. (/) Sects. 44, 46. 

1 And the capital to be transferred to the * For the jurisdiction of equity in cases of 

first owners of the inheritance, or the first waste the student may profitably refer to 

tenant for life without impeachment of the note to Garth v. Sir John Hind Cotton, 

waste; Waldo r. Waldo, supra; Phillips v. 1 White's Eq. Cases, 507. See also pattim. 

Barlow, 14 Simons, 263. R. 2 Story's Bq. Jur. { 913, et teq, R. 
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and the demesnes thereof, and other lands, usually occupied therewith) 
for any. term not exceeding twenty-one years, to take effect in posses- 
sion ; provided that every such demise be made by deed, and the best 
rent that can reasonably be obtained be thereby reserved, without any 
fine or other benefit in the nature of a fine, which rent shall be incident 
to the immediate reversion ; and provided that such demise be not made 
without impeachment of waste, and do contain a covenant for payment 
of the rent, and such other usual and proper covenants as the lessor 
shall think fit, and also a condition of re-entry on non-payment, for a 
period of not less than twenty-eight days, of the rent thereby reserved, 
and on non-observance of any of the covenants or conditions therein 
contained; and provided a counterpart of every deed of lease be 
executed by the lessor.(^) But the execution of the lease by the lessor 
is to be deemed sufficient evidence that a counterpart of such lease has 
been duly executed by the lessee as required by the act. (A) Leases 
may also be made by the authority of the Court of Chancery, on due 
application, whatever may be the date of the settlement, for terms not 
exceeding twenty-one years for an agricultural or occupation lease, forty 
years for a mining lease, or a lease of water, water mills, wayleaves, 
waterleaves, or other rights or easements, sixty years for a repairing 
lease,(i) and ninety-nine years for a building lease, subject to the condi- 
tions prescribed by the act.(y) *And where the Court shall be r*27n 
satisfied that it is the usual custom of the district, and beneficial 
to the inheritance, to grant leases for longer terms, any of the above 
leases, except agricultural leases, may be granted for such term as the 
Court shall direct.(A;) 

If previous to the year 1845 a tenant for his own life should have 
conveyed the lands by a feoffment (to be hereafter explained)^ to another 
person for any greater estate than the life of the tenant for life, such 
an act would have been a cause of forfeiture to the person next 
entitled.(Q' If, however, the tenant for life should sow the lands, and 

iff) Sect. 32. (A) Sect. 34. 

(i) Stat. 21 k 22 Vict. c. Y7, 8. 2. 

(J) Stat 19 k 20 Vict. c. 120, 8. 2, amended bj stat 27 k 28 Vict. c. 45. 

(*) Stat. 21 k 22 Vict. c. 77, 8. 4. 

(0 2 Black. Com. 274. See stat. 1 kS Vict. c. 76, 8. 7 ; Sk9 Vict. c. 106, 8. 4. 

> See post cb. tU. p. 130. bargain and sale, passed no greater estate 

> This was owing to the peculiar efficacy than that of the grantor, and therefore 
and high character of a feoffment. But worked no forfeiture. Gilbert's Tenures, 
deeds taking effect by virtne of the Statute 119 ; Seymour's case, 10 Coke, 96; &ME[ee v. 
of Uses, such as a lease and a release, or Phout, 3 Dallas, 4S6 ; Preston's Law Tracts, 
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die before harvest, his executors will have a right to the emblements or 
crop.(9n)^ And the same right will also belong, to his under-tenant ; 
with this difference, however, that if the life estate should determine by 
the tenant's otvn aety as by the marriage of a widow holding during her 
widowhood, the tenant would have no right to emblements; but the 
under-tenant, being no party to the cesser of the estate, would still be 
entitled in the same manner as on the expiration of the estate by 
death.(n) And with respect to tenants at rack rent, it is now pro- 
vided,(o) that where the lease or tenancy of any farm or lands held by 
such a tenant shall determine by the death or cesser of the estate of 
any landlord entitled for his life, or for any other uncertain interest, 
instead of claims to emblements, the tenant shall continue to hold and 
occupy such farm or lands until the expiration of the then current year 
of his tenancy, and shall then quit upon the terms of his lease or 
holding, in the same manner as if such lease or tenancy were then 
r^cOQ-i determined by effluxion of time, or *other lawful means, during 
the continuance of his landlord's estate; and the succeeding 
owner will be entitled to a fair proportion of the rent from the death or 
cesser of the estate of his predecessor to the time of the tenant's so 
quitting. And the succeeding owner and the tenant respectively will, 
as between themselves and as against each other, be entitled to all the 
benefits and advantages, and be subject to the terms, conditions and 
restrictions to which the preceding landlord and the tenant respectively 
would have been entitled and subject in case the lease or tenancy had 
determined in the manner before mentioned at the expiration of the 
current year; and no notice to quit shall be necessary from either party 
to determine such holding. 

As a consequence of the determination of the estate of a tenant for 
life the moment of his death, it was held in old times, that if such a 
tenant had let the lands reserving rent quarterly or half-yearly, and 
died between two rent days, no rent was due from the under-tenant to 

(m) 2 Black. Com. 122. See Graves y. Weld, 5 Barn, k Adol. 105, E. G. L. R. vol. 27 ; 
[Gee V. Toung, 1 Haywood, 17.] 

(n) 2 Black. Com. 123, 124. (o) Stat 14 k 16 Vict. c. 25, 8. 1. 

Tract 2; 2 Sharswood's Blackst. 121 n. In vm, after sowing of the crop, the tenant wiU 
many of oar States it is provided by statute, be entitled to emblements, provided the 
that no deed of a tenant for life or years, shall crop is of that species which ordinarily re- 
work a forfeiture, or operate to pass a greater pays the labor by which it is produced 
estate than he can lawfully convey. R. within the year in which that labor is be- 
^ A^d so if a tenancy pttr autre vie should stowed ,* Graves t. Weld, 6 Barn, k Adolph. 
be terminated by the death of the cestui que lOb. B. 
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anybody from the last rent day till the time of the decease of the tenants 
for life. But iii modem times a remedy for a proportionate part of the 
rent, according to the time such tenant for life lived, has been given by 
act of parliament to his executors or administrators.(/?) Formerly also, 
when a tenant for life had a power of leasing, and let the lands accord- 
ingly, reserving rent periodically, his executors had no right to a 
proportion of the rent, in the event of his decease between two quarter 
days; and, as rent is not due till midnight of the day on which it is 
made payable, if the tenant for life had died even on the quarter day, 
but before midnight, his executors lost the quarter's rent, which went 
to the *person next entitled.(y) But by a modern act of parlia- r#9Q-i 
ment,(r) the executors and administrators of any tenant for life '-"'■' 
who has granted a lease since the 16th of June, 1834, the date of the 
act, may claim an apportionment of the rent from the person next 
entitled, when it shall become due.^ 

{p) Stat. 11 Geo. U. c. 19, s. 15, explained by stat 4 & 5 Wm. IV. c 22, s. 1. See 
Ex parte Smyth, 1 Swanst. 337, and the learned editor's note. 

(q) Norris y. Harrison, 2 Mad. 268. 

(r) Stat 4k5 Will. IV. c. 22, s. 2 ; Lock v. De Burgh, 4 De Gex & Smale, 470 ; Plum- 
mer t. Whitelejr, Johnson, 585. As to tenants from year to year, see Gattley t. Arnold, 
y. G. W., 5 Jar., N. S. 361 ; 7 W. Uep. 245; 1 Johns, k Hem. 651. 

^ The feudal law regarded rents as par- m dienij was apportionable between the per- 
taking solely of the realty, and gave no per- sonal representative of a tenant for life, and 
sonal action for their recovery, unless the those in remainder, but rents, which follow 
parties had supplied one by taking a cove- the reversion, and annuities, were not ap- 
nont for their payment. Hence the statute portionable either at law or in equity ; Ex 
of 32 Hen. VIII. c. 37, after reciting that at party Smyth, supra; Perry v. Aldrich, 13 N. 
common law the executors of tenants in fee Hamp. 343. A well-settled exception to 
simple or tail, and tenants for terms of years this rule, however, has been established 
of rent services, rent charges, rents rack, with respect to annuities given for the sup- 
or fee farms, had no remedy to recoter port and maintenance of a widow, a child, 
arrearages due their testators in their life- or the like, which are, in equity, appor- 
time, nor could the heirs distrain therefor, tioned, to the date of the death of the re- 
gave an action of debt, and a right of dis- cipient, between his or her personal repre- 
tress to the executor of such tenant, for all sentatives and those in remainder : Hay v. 
arrearages due and unpaid at the time of Palmer, 1 P. Wms. 501 ; Howellv. Haworth, 
his death. Then followed the statute of 2 W. Blacks. 1016 ; note to Ex parte Smyth, 
Geo. II. referred to in the text It will be supra ; Gheen v. Gsborn, 17 Serg. & Rawle, 
observed that these two statutes relate solely 171; Fisher v. Fisher, 1 Amer. Law Jour, 
to the liability of the tenant or party paying 340 ; and in a recent case in Pennsylvania, 
the rent, and they have been re-enacted in where a testator devised certain ground- 
Pennsylvania and most of the United States, rents to his widow for life in lieu of dower, 
Pardon's Digest, 281 ; 3 Greenleaf s Gruise, they were held to come within the excep- 
306. The statute of WiU. IV. however, re- tion, although no such statute as that of 
ferred to in the text, relates to the rights of Will. IV. had been enacted in that State, 
the respective parties to r«<;6tVe rent Interest Wister ▼. Smith, MSS. R* 
upon bonds and mortgages being due de die 
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By a recent act of parliament(«) tenants for life, and some other 
persons having limited interests, are empowered to apply to the Court 
of Chancery for leave to make any permanent improvements by draining 
the lands with tiles, stones or other durable materials, or by warping, 
irrigation, or embankment in a permanent manner, or by erecting 
thereon any buildings of a permanent kind incidental or consequential 
to such draining, warping, irrigation or embanking, and immediately 
connected therewith.(^) And if, in the opinion of the Court, such 
improvements will be beneficial to all persons intere8ted,(u) the money 
expended in making such improvements, or in obtaining the authority 
of the Court, will be charged on the inheritance of the lands, with 
interest at such rate as shall be agreed on, not exceeding five per cent, 
per annum, payable half-yearly ;(2;) the principal money to be repaid by 
equal annual instalments, not less than twelve nor more than eighteen 
in number ; or in the case of buildings, by equal annual instalments, 
not less than fifteen nor more than twenty-five in number.(y) And 
r*301 ^^^^^ ^^^ provisions of more ^recent acts of parliament,(2) called 
the Public Money Drainage Act, tenants for life and other 
owners of land may obtain advances from government for works of 
drainage, which may be completed within five years ;(a) such advances 
to be repaid by a rent-charge on the land, after the rate of 62. 10«. 
rent-charge for every IGOZ. advanced, and to be payable for the term 
of twenty-two years.(i) By another act of parliament, called the 
Private Money Drainage Act, 1849,(<?) the owner of any land in Great 
Britain or Ireland was empowered to borrow or advance money for the 
improvement of such land by works of drainage, such money, with 
interest not exceeding five per cent, per annum, to be charged on the 
inheritance of the land, in the shape of a rent-charge, for the term of 
twenty-two years. This Act, however, is now repealed by the Improve- 
ment of Land Act, 1864,((i) which gives a very wide definition to the 
phrase "improvement of land,** and contains provisions for the facili- 
tating the raising of money by way of rent-charge for that purpose. 
The rate of interest to be charged is not to exceed five per cent, per 
annum, and the term for repayment is not to exceed twenty-five years.(«) 

(«) Stat. 8 & 9 Vict. c. 56, repealing a prior act for the same purpose, stat. 3^4 Vict 
c. 56. 

(0 Sect. 3 (tt) Sects. 4, 5. (x) Sect. 8. {y) Sect. 9. 

(i) Stat. 9 & 10 Tict. c. 101, eiplained and ameoded bjr stats. 10 k 11 Vict. c. 11, 11 i^ 
12 Vict. c. 119, 13 k 14 Vict. c. 31, and 19 k 20 Vict. c. 9. 

(a) Stat. 10 k 11 Vict. c. 11, s. 7. (b) Stat. 9 & 10 Vict. c. 101, 8. 34. 

(c) Stat. 12 & 13 Vict. c. 100, amended by stat. 19 & 20 Vict. c. 9. 

\d) Stot. 28 k 28 Vict. c. 114. («) Sect. 26. 
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These loans are under the superintendence of the Inclosure Commis- 
sioners for England and Wales, and in Ireland under that of the 
Commissioners for Public Works in Ireland. But the authority to issue 
certificates of the redemption of the loans of public money belongs to 
the Board of Inland Revenue.(/) In all other respects, improvements 
which *a tenant for life may wish to make must be paid for out r^oyt 
of his own pocket, (^r) 

Tenants for life under wills are empowered, by recent acts of parlia- 
ment, to convey in certain cases, under the direction of the Court of 
Chancery, the whole estate in the lands of which they are tenants for 
life. Such conveyances are made only when the concurrence of the 
other parties cannot be obtained, and a sale or mortgage of the lands 
is required for the payment of the debts of the testator.(A) These 
powers, however, are given to the tenant for life for the sake of making 
a title to the property ; and are more for the benefit of the creditors 
of the late testator, than for the advantage of the tenant for life, who is, 
in these cases, merely the instrument for carrying into effect the decree 
of the Court; and the powers given by these acts are now in a great 
measure superseded by the provisions of the act to consolidate and amend 
the laws relating to the conveyance and transfer of real and personal 
property vested in mortgagees and trustees.(f) More recently, how- 
ever, an act has been passed, to which we have already referred,(i) to 
facilitate leases and sales of settled estates.(7) Under this act, if the 
Court of Chancery should deem it proper and consistent with a due re- 
gard for the interest of all parties entitled, a sale of any settled estate 
may be ordered to be made. And the money to be raised on any such 
sale is to be paid either to trustees of whom the Court shall approve, or 
into Court, and is to be *applied to the following purposes, r^o.-)-! 
namely, the redemption of the land tax, or of any incumbrance 
affecting the hereditaments sold or any other hereditaments settled in the 
same way, or the purchase of other hereditaments to be settled in the same 
manner, or in the payment to any person becoming absolutely entitled. (m) 

(/) Stat. 19 k 20 Vict. c. 9, 8. 10. 

(ff) Nairn t. Majoribanks, 3 Russ. 582 ; Hibbert v. Cooke, 1 Sim. k Stu. 552 ; Caldecott 
T. Brown, 2 Hare, 144; Horlock v. Smith, 17 Beav. 572 ; Duddo ▼. Dunne, 7 Do Gez, M. 
t 0. 267. 

(h) Stat. 11 Geo. IV. k 1 Will. IV. c. 47, s. 12 ; 2 * 3 Vict. c. 60. 

(t) Stat. 13 k 14 Vict. c. 70, a. 29. (k) Ante, pp. 25, 26. 

(I) Stat. 19 k 20 Vict. c. 120, amended by stat. 21 k 22 Vict. c. 77, and 27 k 28 Vict. 
C.45. 

(m) Stat 19 k 20 Vict. c. 120, 8. 23. 



62 OF CORPOREAL HEREDITAMBNTS. 

And the money is in the meantime to be invested in Exchequer Bills 
or Consols, and the interest or dividends paid to the tenant for life.(n) 
But the powers of the act are not to be exercised if an express declara- 
tion or manifest intention that thej shall not be exercised is contained 
in the settlement, or may reasonably be inferred therefrom or from 
extrinsic circumstances or evidence.(o) 

In addition to estates for life expressly created by the acts of the 
parties, there are certain life interests, created by construction and 
operation of law, possessed by husbands and wives in each other's land. 
These interests will be spoken of in a future chapter. There are also 
certain other life estates held by persons subject to peculiar laws ; such 
as the life estates held by beneficed clergymen. These estates are ex- 
ceptions from the general law ; and a discussion of them, in an elemen- 
tary work like the present, would tend rather to confuse the student 
than to aid him in his grasp of those general principles, which it should 
be his first object to comprehend. 

(n) Sect. 25. (o) Sect. 26. 
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♦CHAPTER II. [*33] 

OF AN ESTATE TAIL.^ 

(The jiext estate we shall notice is an estate tail, or an estate given to 
a man and the heirs of his body. This is snch an estate as will, if left 
to itself, descend, on the decease of the first owner, to all his lawful 
issue,' — children, grand-children, and more remote descendants, so long 
as his posterity endures, in a regular order and course of descent from 
one to another : and, on the other hand, if the first owner should die 
without issue, his estate, if left alone, will then determine. An estate 
tail may be either general^ that is, to the heirs of his body generally 
and without restriction, in which case the estate will be descendible to 
every one of his lawful posterity in due course ; or special^ when it is re- 
strained to certain heirs of his body, and does not go to all of them in 
general ; thus, if an estate be given to a man and the heirs of his body 
by a particular wife; here none can inherit but such as are his issue by 
the wife specified. Estates tail may be also in tail mahj or in tail 
female : an estate in tail male cannot descend to any but males, and 
male descendants of males ; and cannot, consequently, belong to any 
one who does not bear the surname of his ancestor from whom he in- 
herited : so an estate in tail female can only descend to females, and 
female descendants of females.(a) Special estates tail, confined to the 
issue by a particular wife, are not now common : the most usual kinds 
of estates tail now given are estates in tail general, and in tail male. 
Tail female scarcely ever occurs. 

(a) Litt. 8S. 13, 14, 16, 16, 21 ; 2 Black. Com. 113, 114. 

1 Estates tail are believed never to have proper comprehension of the principles re- 
been nnmerons in the United States, and lating to such estates is therefore still of the 
have now been abolished by statute in many utmost importance to American lawyers, 
if not most of the states. |n some of the See 1 Qreenleaf s Crnise, 92, for a summary 
states the words which previous to the of the statutes of the various states, though 
statute created a fee tail, now create a fee since the publication of that work additional 
simple in the donee, while in others they legislation has absolutely prevented the 
create a life estate in the donee with remain- future creation of estates tail in Pennsylva- 
der in fee simple to the issue as tenants in nia, and perhaps other states. 
common, or in others with remainder in fee ' The American student will of course un- 
to the person who would first take per for^ derstand this to mean, accordingto the canons 
mam dam on the death of the donee. The of descent. See ty|/ra, Chap. IV. R. 
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r*341 *The owner of an estate tail is called a donee in tail, and the per- 
son who has given him the estate tail is called the donor. And 
here it may be remarked, that such correlative words as donor and donee^ 
lessor and lesseej and many others of a like termination, are used in law 
.to distinguish the person from whom an act proceeds, from the person 
for or towards whom it is done. The owner of an estate tail is also 
called a tenant in tail^ for he is as much a holder as a tenant for life. 
But an estate tail is a larger estate than an estate for life, as it may en- 
dure so long as the first owner of the estate has any issue of the kind 
mentioned in the gift. It is consequently an estate of freehold. We 
shall now proceed to give a short history of this estate ; in doing which 
it will be necessary to adv ert t o the origin and progress of the general 
right of alienation of lands^^ J 

It will readily be supposed that a mere system of life estates, contin- 
ually granted by feudal lords to their tenants, would not long continue ; 
the son of the tenant would naturally be the first person who would hope 
to succeed to his father's tenancy : accordingly we find that the holding 
of lands by feudal tenants soon became hereditary, permission being 
granted to the heirs of the tenant to succeed on the decease of their an- 
cestor. By the term " heirs" it is said that the issue of the tenant 
were at first only meant ; collateral relations, such as brothers and 
cousins, being excluded \{b) the true feudal reason of this construction 
is stated by Blackstone to be, that what was given to a man for his per- 
sonal service and personal merit ought not to descend to any but the 
heirs of his person.(c) But in our own country it appears that, at any 
rate in the time of Henry Il.(d) collateral relations were admitted to 
f'^SSl ^^^^^^^ ^ heirs; *so that an estate which had been granted to a 
man and his heirs descended, on his disease, not only to his 
ofispring, but also, in default of ofispring, to his other relations in a de- 
fined order of succession. Hence if it were wished to confine the in- 
heritance to the ofispring of the donee, it became necessary to limit the 
estate expressly to him and the heirs of his bodt/,{e) making what was 
then called a conditional gifty by reason of the condition implied in the 
donation, that if the donee died without such particular heirs, or in case 
of the failure of such heirs at any future time, the land should revert to 
the donor. (/) The most usual species of grant appears, however, to 

(&) Wrighi's Tenures, 18. (c) 2 Black. Com. 221. 

(rf) 1 Reeves' Hist. Eng. Law, 108. 

(e) Braclon, lib. 2, cap. 6, fol. 17 b; cap. 19, fol. 47 a; Co. Litt. 290 b, n. (I), V. 1. 
(/) 2 Black. Com. 110. 
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have been that to a man and his heirSj generally ; but as the right of 
alienation seems to have arisen in the same manner with regard to estates 
granted in both the above methods, it will be desirable, in considering 
the origin of this right, to include in our remarks as well an estate 
granted to a man and his heirs, as an estate confined to the heirs of the 
body of the grantee. 



Ih. 



[In whichever method the estate might have been gyanted, it is evident 
that, besides the tenant, there were two other parties interested in the 
lands; one, the person who was the expectant heir of the tenant, and 
who had, under the gift, a hope of succeeding his ancestor in the hold- 
ing of the lands; the other, the lord, who had made the grant, and who 
had a right to the services reserved during the continuance of the tenancy, 
and also a possibility of again obtaining the lands on the failure of the 
heirs mentioned in the gift. An alienation of the lands by the tenant 
might therefore, it is evident, defeat the rights of one or both of the 
above parties. Let us, therefore, consider, in the first place, the origin 
and progress of the right of alienation as it affected the interest r+og-i 
*of the expectant heir: and, secondly, thie origin and progress 
of this right as it aflfected the interest of the lord."^ 

The right of an ancestor to defeat the expectation of his heir was 
not fully established at the time of Henry II. For it appears from the 
treatise of Glanville, written in that reign,(^) that a larger right of 
alienation was possessed over lands which a man had acquired by pur- 
chase,^ than over those which had descended to him as the heir of some 
deceased person : and even over purchased lands the right of alienation 
was not complete, if the tenant had any heir of his own body ;(A) so that 
if lands had been given to a man and his heirs generally, he was able 
to disappoint the expectation of his collateral heirs, but he could not 
entirely disinherit the heirs sprung of his own body. For certain pur- 
poses, however, alienation of part of the lands was allowed to defeat the 

(g) 1 Reeves' Hist. EDg. Law, 223. (h) Ibid. 105. 

^ And which were called Terra aequUtata^ the consent of the eldest son. Glanville, 

or de comparator as distinguished from the vii. c. 1. In Louisiana, at the present day, 

family estate, or o/cn/m. At the period spoken children cannot be disinherited of their 

of in the text, a feudatory might alien a Ugitime, as it is c-alled, unless for some one 

reasonable portion (one-fourth it is sup- or more of ten enumerated causes ; such as 

posed) of the latter, but he could not alienate attempting to strike the parent, marrying 

the former so as to disinherit his eldest son, without his or her consent, &c. Code of 

nor could he even provide an inheritance Louisiana, { 1609, et seq. R. 
out of it for his younger children, without 
5 
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heirs of his body ; thus part of the lands might be given by the tenant 
with his daughter on her marriage, and part might also be given for 
religious use8.(i) Such gifts as these were, however, as we shall pre- 
sently see, almost the only kinds of alienation, in ancient times, which 
occasioned any serious detriment to the heir; and the allowing of such 
gifts may accordingly be considered as an important step in the progress 
of the right of alienation. For, when lands were given to a daughter 
on her marriage, the daughter and her husband, or the donees in frank'- 
marriage^ as they were called, held the lands granted, to them and the 
heirs of their two bodies /rg« /row all manner of service to the donor or 
his heirs (a mere oath of fealty or fidelity excepted), until the fourth 
degree of consanguinity from the donor was passed ;(A;) and when lands 
were given to religious uses, the grantees in frankalmoign^ as they were 
r*Q7n called, were for ever free *from every kind of earthly or tem- 
poral 8ervice.(/)^ Little or nothing, therefore, in these cases, 
remained for the heir of the grantor. But the other modes of alienation 
which then prevailed were very diflFerent in their results, as well from 
such gifts as above described, as from the ordinary sales of landed pro- 
perty which occur in modern times. Ready money was then extremely 
>Bcarce ; large fortunes, acquired by commercial enterprise, were not then 
expended in the purchase of country seats. The auction mart was not 
then established ; such a thing as an absolute sale for a sum of money 
paid down was scarcely to be met with. The alienation of lands rather 
assumed the form of perpetual leases, granted in consideration of certain 
services or rents to be from time to time performed or paid. This method 
was, in feudal language, termed subinfeudation. In all the ol.d convey- 
ances, almost without exception, the lands are given to the grantee and 
his heirs, to hold as tenants of the grantor and his heirs, at certain 
rents or services ;(m) and when no particular service was reserved, it 

(i) GlanyiUe, lib. 7, c. 1 j 1 Reevefi' Hist. 104. (*) Litt. seels. 17, 19, 20. 

{I) Litt. sect. 135. 

{m) All tlie forms of feoffments given in Madox's Formulare Anglicanum, with the ex- 
ception of Nos. 318 and 325, are in this form. No. 318 is a gift in frankalmoign, and was 
afterwards confirmed by the son of the gnictor (see title, Confirmation, No. 119) ; and No. 
325 appears to have been a family transaction between a father and his son. The curioas 
questions mentioned in Glanville (lib. 7, c. 1) as to the descent of lands which had been 
granted by a father to one of his yoanger sons, or by a brother to his yoanger brother, 
clearly show that grants of land were then made by subinfeudation. Mr. Reeves' obser- 
vation (1 Hist. Eng. Law, 106, n. (m) ), that the reservation of services was moat commonly 
made to the feoffor, appears to be scarcely strong enough. 

1 Such lands could, of course, only be to the tenant and his heira, but his aue- 
held by ecclesiastics, and the grant was not etaaora, R. 
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was understood that the grantee held of the grantor, subject to the 
same services as the grantor held of his superior lord.(n) As, therefore, 
it cannot be supposed that gifts shosld be made without some fair 
equivalent, and as such equivalent, in the shape of rent or service, 
would *descend to the heir in lieu of the land, we may fairly r*Qo-| 
presume that alienation, as ordinarily practiced in early times, 
was not so great a disadvantage to the heir as might at first be sup- 
posed: and this circumstance may perhaps help to account for that 
which at any rate is an undoubted fact, that the power of an ancestor 
to destroy the expectation of his heirs, whether merely collateral or 
heirs of his body, soon became absolute. In whichever way the grant 
were made, whether to the ancestor and his heirs^ or to him and the 
heirs of his body^ we find that by the time of Henry III. the heir was 
completely in his ancestor's power, so far as related to any lands of 
which the ancestor had possession. Bracton, who wrote in this reign, 
expressly lays it down, that the heir acquires nothing from the gift 
made to his ancestor.(o) The very circumstance that land was given 
to a person and his heirs, or to him and the heirs of his body, enabled' 
him to convey an interest in the land, to last as long as his heirs in the 
one case, or the heirs of his body in the other, continued to exist. And 
from the time of Bracton, a gift to a man and his heirs generally has 
enabled the grantee, either entirely to defeat the expectation of his heir 
by an absolute conveyance,* or to prejudice his enjoyment of the de- 
scended lands by obliging him to satisfy any debts or demands, to the 
value of the lands, according to his ancestor's discretion. With respect 
to lands granted to a man and the heirs of his body^ the power of the 
ancestor is not now so complete. The means by which this right of 
alienation was in this case curtailed will appear in the account we shall 
now give of the origin and progress of the right of alienation as it 
affected the interest of the lord. 

The interest of the lord was evidently of two kinds ; *his in- r^Qg-i 
terest in the rent and services during the continuance of the 
tenancy, and his chance or possibility of again obtaining the land on 
failure of the heirs of his tenant. On the former of these interests, the 
inroad of alienation appears to have been first made. The tenants, by 

(fi) Perkins' Profitable Book, sects. 529, 653. 

\p) Bracton, lib. 2, cap. 6, fol. 17 a. Nihil acquirit ez donatione facta antecessori, quia 
cam donatorio non est feofiFatus. 

^ For, as Coke says, " if land be given totally in him, that he maj give the lands 
to a man and his heirs, all his heirs are so to whom he will." Co. Litt. 22 b. R. 
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taking upon themselves to make grants of part of their lands to strangers 
to hold of thomselves, prejudiced the security possessed by the lord for 
the due performance of the services of the original tenure. And accord- 
ingly we find it enacted in Magna Charta,(p) that no freeman should 
give or sell any more of his land than so as what remained might be 
suflScient to answer the services he owed to his lord. The original ser- 
vices reserved on any conveyance were, however, always a charge on 
the land while in the hands of the undertenants, and could be distrained 
for by the lord;(5') although the enforcement of such services was doubt- 
less rendered easy by the division of the lands into various ownerships. 
The infringement on the lord's interest, expectant on the failure of the 
heirs of his tenant, appears to have been the hist step in the progress 
of alienation. As the advantages of a free power of disposition became 
apparent, a new form of grant came into general use. The lands were 
given not only to the tenant and his heirs, but to him and his heirs, or 
to whomsoever he might wish to give or amgn the land^ir) or with other 
words expressly conferring on the tenant the power of alienation. («) In 
this case, if the tenant granted, or underlet as it were, part of his land, 
then, on his decease and failure of his heirs, the tenant's grantee had 
still a right to continue to hold as tenant of the superior lord; and such 
r*401 ^"P®"^'' ^^^^ ^^^'^ *took the place of landlord, wliich the original 
tenant or his heirs would have occupied had he or they been 
living.(<) And if the tenant, instead of thus underletting p;irt of his 
land, chose to dispose of the whole, he was at liberty so to do, by sub- 
stituting, if he thought fit, a new tenant in his own place. (u) Grants 
of lands with liberty of alienation, as they became more frequent, appear 
in process of time to have furnished the rule by which all grants were 
construed. During the long and feeble reign of Henry III. this change 
to the disadvantage of the lord appears to have taken place ; for at the 

(p) Chap. 32. {q) Perkins' ProfiUble Book, sect. 674. 

(r) Bract. Hb. 2, c. 6, fol. 17 b. 

(«) Madox's Formulare Anglicanum, Preliminary Dissertation, p. 5. The tendencj 
towards the alienation of lands was perhaps fostered bj the spirit of crusading ; see 1 
Waikins on Copyholds, pp. 149, 150.^ 

(t) 4iract. 4ibi sup. (u) See stat. 4 Edw. I. c. 0. 

1 Dr. Sullivan, in his Lectures, 149, has this superstition, — the former, from ambition 

no doubt whaterer as to this, and says: and avarice, the latter, from the hope of 

** These pilgrims who assumed the cross, lessening the power of their too great and 

had no way of defraying the expense, but powerful vassals; and that the alienations 

by the sale of their lands, which their lords, were so many, that the lord, on payment of 

if disinclined, dared not to gainsay, or ob- a moderate fine, was looked upon as obliged 

struct so pious a work;" and adds, that the to consent to the alienation. R. 

pope and the kings concurred in inflaming 
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beginning of the next reign it seems to have been established that, in 
whatever form the grant were made, the fact of the existence of an ex- 
pectant heir enabled the tenant to alienate, not only as against his heirs, 
but also as against the lord. If therefore lands were given to a man 
and his heirs, he could at once dispose of them ;{x) and if lands were 
granted to a man and the heirs of his body, he was able, the moment 
he had issue born* — that is, the moment he had an expectant heir of 
the kind mentioned in the gift — to alienate the lands.* And the alienee 
and his heirs had a right to hold, not only during the existence of the 
issue, but also after their failure.(y) The original intention of such 
gifts was therefore in a great measure defeated; originally, on failure 
of the issue the lands reverted to the donor ; but now nothing was requi- 
site but the mere birth of issue to give the donee a complete power of 
disposition. 



/5^< 



_The mere existence of an expectant heir having thus *grown r+^i-i 
up into a reason for alienation, the barons of the time of Edward 
I. began to feel how small was the possibility, that the lands, which 
they had granted by conditional gifts(z) to their tenants and the heirs 

(x) Perk. sec. 667—670 ; Co. Litt. 43 a. If a tenant of a conditional fee had a right of 
alienation on having issue born, surely a tenant in fee simple must have had at least an 
equal right. See however Co. Litt. 43 a, n. (2) ;» Wright's Tenures, 155, note. 

(y) Fiizherbert's Abr. title Formedon, 62, 65 ; Britton« 93 b, 94 a ; Plowd. Comm. 246 ; 
2 Inst. 333; Co. Litt. 19 a; Year-Boole, 43 Edw. IIL 3 a, pi. 13. 

(t) Ante, p. 35. 

^ The passage from Coke Littleton here too much to the interest of the lord, and too 

quoted, has often been controverted. In little to that of the heir." R. 

Wright's Tenures, it is thus referred to: 'He might also have aliened the lands 

"The Lord Coke (1 Inst. 43, 2 Id. 65,66, ftr/ore issue born, but the effect of such alien- 

501) supposes that though a tenant could ation would only have been to exclude the 

not, at common law, alien a part to hold of lord during the life of the tenant, and during 

the lord, because the lord's seignory was that of the issue, if such issue were subse- 

eatire, yet the tenant might have made a quently born, while if the alienation were 

feoffment of the whole to hold of the lord, after the birth of issue, its effect was com- 

because then no prejudice ensued ; but this plete. Plowden, 241. R. 

supposition is so contrary to the feudal no- ' The effect of the birth of issue was con- 

tions of alienation, and so inconsistent with strued to give to the tenant a power to do 

any learned constr net ion of the statute ^tfta three things: First, to alienate the land; 

emploret (errarumj that it is not to be credit- secondly, to forfeit it for treason or felony ; 

ed." Wright's Tenures, 155. In Dalrymple and thirdly, to encumber it. If, however, 

on Feudal Property, 80, it is said : *' Lord the tenant should die without issue, or the 

Coke founds his opinion on this, that in the issue should fail without alienation made 

latter case the fee was not dismembered, by either, the donor's possibility was changed 

and the lord received the whole of his ser- into an actual reversion. Nevil's case, 7 

vices; but Uie mistake arises from attending Coke, 34, b. R. 
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of their bodies, should ever revert to themselves again; while at the 
same time they perceived the power of their own families weakened by 
successive alienations. To remedy these evils, and to keep up that 
feudal system, which landlords ever held in high esteem, but on which 
the necessities of society ever made silent yet sure encroaches, it was 
enacted in the reign of Edward I. by the famous statute De Bonis Con- 
ditionalibus,(a) — and no doubt as was then thought finally enacted, — 
that the will of the donor, according to the form in the deed of gift 
manifestly expressed, should be from thenceforth observed; so that 
they, to whom the tenement was given, should have no power to alien 
it, whereby it should fail to remain unto their own issue after their 
death, or to revert unto the donor or his heirs, if issue should fail. 

Since the passing of this statute, an estate given to a man and the 
heirs of his body has been always called an estate tail, or, more pro- 
perly, an estate in fee tail (feudum talliatum). The word/«e {feudum) 
anciently meant any estate feudally held of another person ;(6) but its 
meaning is now confined to estates of inheritance, that is, to estates 
which may descend to heirs ; so that a fee may now be said to mean an 
inheritance.(c) The word tail is derived from the French word tailler^ 
r*40"i ^^ ^^*> *'^® inheritance being, by the statute DeDonis, cut *down 
and confined to the heirs of the body strictly ;(d) but though an 
estate tail still bears a name indicative of a restriction of the inherit- 
ance from any interruption in its course of perpetual descent from father 
to son, we shall find that in fact the right to establish such exclusive 
perpetual descent has long since been abolished. When the statute 
began to operate, the inconvenience of the strict entails, created under 
its authority, became sensibly felt: children, it is said, grew disobedient 
when they knew they corid not be set aside ; farmers were deprived of 
their leases; creditors were defrauded of their debts; and innumerable 
latent entails were produced to deprive purchasers of the land they had 
fairly bought; treasons also were encouraged, as estates tail were not 
liable to forfeitures longer than for the tenant's life.(6) The nobility, 
however, would not consent to a repeal, which was many times attempted 
by the commons,(/) and for about two hundred years the statute re- 

(a) Stat. 13 Edw. T. c. 1, called also the Statate of Westminster the Second. 

(b) Bracton, Ub. 4, fol. 263 b, par. 6 ] Selden, Tit. of Honor, part 2, c. 1, s. 23, p. 332 ; 
Wright's Tenures, 5. 

(c) Litt. 8. 1 ; Co. Litt. 1 b. 2 a; Wright's Tenures, 149. 

(d) Litt. 8. 18 ; Co. Litt. 18 b, 327 a, n. (2) j Wright's Tenures, 187 ; 2 Black. Com. 112. 
(«) 2 Black. Com. 116. (/) Cruise on Recoveries. 
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mained in force.^ At length the power of alienation was once more 
introduced, by means of a quiet decision of the judges, in a case which 
occurred in the twelfth year of the reign of King Edward IV.(^) In 
this case, called Taltarum's case^ the destruction of an entail was ac- 
complished by judicial proceedings coUusively taken against a tenant in 
tail for the recovery of the lands entailed. Such proceedings were not 
at that period quite unknown to the English law, for the monks had 
previously hit upon a similar device, for the purpose of evading the 
statutes of Mortmain, by which open conveyances of lands to their reli- 
gious houses had been prohibited ; and this device they had practised 



with considerable success till restrained by act of parliament.(A) 



[*43] 



*In the case of which we are now speaking, the law would not 
allow the entail to be destroyed simply by the recovery of the lands 
entailed, by a friendly plaintiff on a fictitious title ; this would have been 
too barefaced; and in such a case the issue of the tenant, claiming under 
the gift to him in tail, might have recovered the lands by means of a 
writ of farmedon^{t) so called because they claimed per formam doniy 
according to the form of the gift, which the statute had declared should 
be observed. The alienation of the lands entailed was effected in a more 
circuitous mode, by judicial sanction being given to the following pro- 
ceedings, which afterwards came into frequent and open use, and had 
some little show of justice to the issue, though without any of its reality. 
The tenant in tail, on the collusive action being brought, was allowed 
to bring into Court some third person, presumed to have been the 
original grantor of the estate tail. The tenant then alleged that this 
third person had warranted the title ; and accordingly begged that he 
might defend the title which he had so warranted. This third person 
was accordingly called on ; who, in fact, had had nothing to do with the 
matter ; but, being a party in the scheme, he admitted the alleged war- 

(g) Taltarum'B case, Year-Book, 12 Edw. lY. 19. [Case 25.] 

(A) Statute of Westminster the Second, 13 Kdw^. I. c. 32 ; 2 Black. Com. 271. 

(t) Litt. ss. 688, 690. 

' "The statute De DonU, by removing mischief when it was too late. In every 

the estates of the greater lords beyond the successive Parliament, from Edward the 

penalties of forfeiture, swelled them to a First to Edward the Fourth, bills were in- 

height which was as unpalatable to the troduced to repeal the statute De Donitj but 

crown as it was galling to the trading and the power of the great lords resisted these 

industrious classes. Nor was it less dis- attempts with success. There was nothing 

tasteful to the younger sons, who, in conse- then left but to elude the statute by every 

qnence of the unalienable natare <9f the ingenuity which lawyers and judges could 

estates in tail which the statute created, devise." Rawle on Covenants for Title, 5. 
were without provision from their fathers, R. 

the tenants in tail. All of these saw the 
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ranty, and then allowed judgment to go against him by default. Where- 
upon judgment was given for the demandant or plaintiff, to recover the 
lands from the tenant in tail; and the tenant in tail had judgment em- 
powering him to recover a recompense in lands of equal value from the 
defaulter, who had thus cruelly failed in defending his title.(i) If any 
such lands had been recovered under the judgment, they would have 
been held by the tenant for an estate tail, and would have descended to 
the issue, in lieu of those which were lost by the warrantor's default. (Z) 
r*441 "^^^ *^® defaulter, on whom the burden was *thus cast, was a 
man who had no lands to give, some man of straw, who could 
easily be prevailed on to undertake the responsibility; and, in later 
times, the crier of the Court was usually employed. So that,- while the 
issue had still the judgment of the Court in their favor, unfortunately 
for them it was against the wrong person ; and virtually their right was 
defeated, and the estate tail was said to be barred. Not only were the 
issue barred of their right, but the donor, who had m^de the grant, and 
to whom the lands were to revert on failure of issue, had his reversion 
barred at the same time.(9n) So also all estates which the donor might 
have given to other persons, expectant on the decease of the tenant in 
tail without issue, (and which estates are called remainders expectant 
on the estate tail,) were equally barred. The demandant, in whose 
favor judgment was given, became possessed of an estate in fee simple 
in the lands; an estate the largest allowed by law, and bringing with it 
the fullest powers of alienation, as will be hereafter explained : and the 
demandant, being a friend of the tenant in tail, of course disposed of 
the estate in fee simple according to his wishes. 

Such a piece of solemn juggling could not long have held its ground, 
had it not been supported by its substantial benefit to the community; 
but, as it was, the progress of events tended only to make that certain 
which at first was questionable; and proceedings on the principle of 
those above related, under the name of suffering common recoveries^ 
maintained their ground, and long continued in common use as the un- 
doubted privilege of every tenant in tail. The right to suffer a common 
recovery was considered as the inseparable incident of an estate tail, 
r*451 ^^^ every attempt to restrain *thi8 right was held void.(ny 
Complex, however, as the proceedings above related may appear, 

(Ar) Co. Lilt. 361 b ; 2 Black, Com. 358. 

{{) 2 Black. Com. 360. (m) 2 Black. Com. 360 \ Cruise on Recoveries, 258. 

(n) Marjr Partington's case, 10 Rep. 36; Co. Litt. 224 a: Fearne on Contingent Re- 
mainders, 260; 2 Black. Com. 116. 

1 And the power to suffer a common re- privilege inseparably incident to an estate 
coverj has been repeatedly held to be "a tail/' and which cannot be restrained by 
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the ordinary forms of a common recovery in later times were more com- 
plicated still. The lands were in the first place conveyed, by a deed 
called the recovery deed, to a person against whom the action was 
to be brought, and who was called the tenant to the prsecipe or writ.(o) 
The proceedings then took place in the Court of Common Pleas, which 
had an exclusive jurisdiction in all real actions. A regular writ was 
issued against the tenant to the prcecipe by another person, called the 
demandant; the tenant in fail was then required by the tenant to the 
prsecipe to warrant his title according to a supposed engagement for 
that purpose ; this was called vouching the tenant in tail to warranty. 
The tenant in tail, on being vouched, then vouched to warranty in the 
same way the crier of the Court, who was called the common vouchee. 
The demandant then craved leave to imparl or confer with the last 
vouchee in private, which was granted by the Court; and the vouchee, 
having thus got out of Court, did not return ; in consequence of which, 
judgment was given in the manner before mentioned, on which a regular 
writ was directed to the sheriff to put the demandant into possession. (ji?) 
The proceedings, as may be supposed, necessarily passed through numer- 
ous hands, so that mistakes were not unfrequently made and great ex- 
pense was always incurred.(5r) To remedy this *evil, an act of r^^g-i 
parliament(r) was accordingly passed in the year 1833, on tne 
recommendation of the commissioners on the law of real property. This 
act, which in the wisdom of its design, and the skill of its execution, is 
quite a model of legislative reform, abolished the whole of the cumbrous 
and suspicious looking machinery of common recoveries. It has substi- 
tuted in their place a simple deed, executed by the tenant in tail and 
enrolled in the Court of Chancery :(«) by such a deed, a tenant in tail 
in possession is now enabled to dispose of the lands entailed for an 
estate in fee simple ; thus at once defeating the claims of his issue, and 
of all persons having any estates in remainder or reversion.^ 

(o) By Stat. 14 Geo. IL c. 20, commonly called Mr. Pigott's Act, it was sufficient if the 
conveyance to the tenant to the prtecipe appeared to be executed before the end of the 
term in which the recovery was suffered, 1 Prest. Con. 61, et seq. : Goodright d. Burton v. 
Rigby, 5 T. Rep. 177. Recoveries, being in form judioial proceedings, could only be suf- 
fered in term time. 

(p) Cruise on Recoveries, ch. 1, p. 12. 

[q) See let Report of Real Property Commissioners, 25. 

(r) Stat 3 & 4 Will. IV. c. 74, drawn by Mr. Brodie ; 1 Hayes's Conveyancing, 155. 

(<) The enrollment must be within six calendar months after the execution, sect. 41. 
See sect. 74. 

condition, limitation, custom, recognizance, 84 ; Dewitt v. Eldred, 4 Watts k Sergeant, 
statute, or covenant. See the argument of 421. R. 

Mr. Knowles, in Taylor v. Horde, 1 Burrow, ^ Instances have not been wanting, on 
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A common recovery was not, in later times, the only way in which an 
estate tail might be barred. There was another assurance as effectual 
in defeating the claim of the issue, though it was inoperative as to the 
remainders and reversion. This assurance was a fine. Fines were in 
themselves^ though not in their operation on estates tail, of far higher 
antiquity than common recoveries. (^) They were not, like recoveries, 
actions at law carried out through every stage of the process ; but were 
fictitious actions, commenced and then compromised by leave of the 
Court, whereby the lands in question were acknowledged to be the 
right of one of the parties.(w) They were cnlled fines from their having 
anciently put an endy as well to the pretended suit, s.s to all claims not 
made within a year and a day afterwards,(w) a summary method of 
r*47T ^'^d^'^g *11 disputes, grounded on the solemnity *and publicity of 
-* the proceedings as taking place in open Court.^ This power of 
barring future claims was taken from fines in the reign of Edward 
III. ;(x) but it was again restored, with an extension however of the 
time of claim to five years, by statutes of Richard Ill.(y) and Henry 
VII. ;{z) by which statutes also provision was made for the open pro- 
clamation of all fines several times in Court, during which procla- 
mation all pleas were to cease ; and in order that a fine might operate 
as a bar after non-claim for five years, it was necessary that it should 
be levied, as it was said, with proclamations. But now, by a recent 
statute,(a) all fines heretofore levied in the Court of Common Pleas 

(t) Cruise on Fines, chap. 1. («) 2 Black. Com. 348. 

(w) Stat. 18 Edw. I. Btat. 4, 2 Black. Com. 349, 354; Co. Litt. 121 a, n. (1). 

(z) Stat. 34 £dw. III. c. 13, a curious specimen of the conciseness of ancient acts of 
parliament. This is the whole of it : " Also it is accorded, that the plea of non-claim of 
fines, which from henceforth shall be levied, shall not be taken or holden for any bar in 
time to come." 

(y) 1 Rich. III. c. 7. (2) 4 Hen. VII. c. 24; see also stat. 31 Eliz. c. 2. 

(a) StaL 11 J^ 12 Vict. c. 70. 

this side of the Atlantic, of the suffering of dower of a married woman could only be 

common recoveries, for the purpose of bar- passed by the levying of a fine, in order to 

ring estates tail (see, for example, LyIe v. avoid the trouble and expense of which, 

Richards, 7 Serg. k Rawle, 322); but in " dower uses," as they were termed, were 

general, it may be said that in those States employed by conveyancers, by which the 

in which entails are not entirely abolished estiite, instead of being conveyed to the par- 

by statute, the tenant in tail is (as in Penn- chaser and his heirs, which would give the 

sylvania and at the present day in England) right of dower therein to the wife, would 

enabled to bar the entail by a simple deed be limited to such uses as the purchaser 

acknowledged in open court for that pur- should appoint, and for want of appointment 

pose. Purdon's Digest, 421, and see ante to himself in fee. This clumsy conveyanc- 

page 33, note 1. R. ing has been superseded by recent legisla- 

^ Until quite recently, in England, the tion. See infra, Ch. XI. R. 



OF AN ESTATE TAIL. 75 

shall be conclasivelj deemed to have been levied with proclamations, 
and shall have the force and effect of fines with proclamations. A 
judicial construction of the statute of Henry VII. (6) quite apart, as it 
should seem, from its real intention,(<;) gave to a fine by a tenant in 
tail the force of a bar to his issue after non-claim by them for five years 
after the fine ; and this construction was confirmed by a statute of the 
reign of Henry VIII. which made the bar immediate.(d) Since this 
time the effect of fines in barring an entail, so far as the issue were con- 
cerned, remained unquestioned till their abolition ; which took place at 
the same time, and by the same act of parliament,(«) as the ^abo- r:ic4Q-| 
lition of common recoveries. A deed enrolled in the Court of 
Chancery has now been substituted, as well for a fine, as for a common 
recovery. 

Although strict and continuous entails have long been virtually abol- 
ished, their remembrance seems still to linger in many country places, 
where the notion of heir landj that must perpetually descend from father 
to son, is still to be met with. It is needless to say that such a notion 
is quite incorrect. In families where the estates are kept up from one 
generation to another, settlements are made every few years for this 
purpose ; thus in the event of a marriage, a life estate merely is given to 
the husband ; the wife has an allowance for pin money during the mar- 
riage, and a rent-chatge or annuity by way of jointure for her life, in 
case she should survive her husband. Subject to this jointure, and to 
the payment of such sums as may be agreed on for the portions of the 
daughters and younger sons of the marriage, the eldest son who may be 
bom of the marriage is made by the settlement tenant in taiL In case 
of his decease without issue, it is provided that the second son, and then 
the third, should in like manner be tenant in tail ; and so on to the 
others ; and in default of sons, the estate is usually given to the daugh- 
ters. By this means the estate is tied up till some tenant in tail attains 
the age of twenty-one years; when he is able, with the consent of the 
father, who is tenant for life, to bar the entail with all the remainders. 
Dominion is thus again acquired over the property, which dominion is 
usually exercised in a re-settlement on the next generation ; and thus 
the property is preserved in the family. Primogeniture, therefore, as it 

(6) Bro. Ab. tit. Fine, pi. 1 : Dyer, 3 a; Crnise on Fines, 173. 

(e) 4 Reeves' Hist. En$r. Law, 135 138 ; 1 Hallam's Const. Hist. 14, 17. The deep de- 
signs attributed bj Blackstone (2 Black. Com. 118, 354) and some others to Henry VII. 
in procuring the passage of this statute, are shown by the above writers to have most pro- 
bably had no existence. 

(rf) 32 Hen. VIII. c. 36. («) 3 It 4 Will. IV. c. 74. 
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obtains among the landed gentry of England, is a custom on\jy and not 
a i-ight ;^ though there can be no doubt that the custom has originated 
in the right, which was enjoyed by the eldest son, as heir to his father, 
p^^Q-| in those days when estates tail *could not be barred. Primo- 
geniture, as a custom, has been the subject of much remark.(/) 
Where family honors or family estates are to be preserved, some such 
device appears necessary. But, in other cases, strict settlements, of the 
kind referred to, seem fitted rather to maintain the posthumous pride of 
present owners, than the welfare of future generations. The policy of 
the law is now in favor of the free disposition of all kinds of property ; 
and as it allows estates tail to be barred, so it will not permit the object 
of an entail to be accomplished by other means, any further than 
can be done by giving estates to the unborn children of living persons. 
Thus an estate given to the children of an unborn child would be abso- 
lutely void.(^) The desire of individuals to keep up their name and 
memory has often been opposed to this rule of law, and many shifts and 
devices have from time to time been tried to keep up a perpetual entail, 
or something that might answer the same end. (A) But such contri- 
vances have invariably been defeated ; and no plan can now be adopted 
by which lands can with certainty be tied up, or fixed as to their future 
destination, for a longer period than the lives of existing persons and 
a term of twenty- one years after their decease. (i) J 

Whenever an estate tail is not an estate in possession, but is pre- 

r*501 ^^^^^ ^y * ^^^® interest to be enjoyed by some *other person prior 

to the possession of the lands by the tenant in tail, the power 

of such tenant in tail to acquire an estate in fee simple in remainder 

expectant on the decease of the tenant for life is subject to some limita- 

(/) See 2 Adam Smith's Wealth of Nations, 181, M'Culloch's edition ; and M'Culloch's 
n. xix., vol. 4, p. 441. See also Trailes de Legislation Civile et Penale, oavrage extrait 
des Manuscrits de Bentbam, par Duraont, torn. 1, p. 307, a work of profound philosophy, 
except where a hardened scepticism makes it shallow. 

(y) Hay v. Earl of Coventry, 3 T. Rep. 8C ; Brudenell v. Elwea, 1 East, 452. 

(A) See Fearne's Contingent Remainders, 253, et seq.. [Spencer v. Duke of Marlborough, 
6 Bro. C. C. 592.] Main waring v. Baxter, 5 Ves. 458. 

(t) Fearno's Contingent Remainders, 430 et seq. The period of gestation is also in- 
.cluded, if gestation exist ; CadeU v. Palmer, 7 Bligh, N. S. 202 ; [and see the great case 
of Thelusson v. Woodford, 4 Vesey 227, also noticed, infra Part II. ch. 3.] 

1 That is to say, the father can, in bis to the eldest son, as wiU be shown in Chap- 
lifetime, convey away his estate from his ter IV. R. 
eldest son, or devise it to any one else ; but * The law, as thus expressed, applies 
in cases of intestacy, the estate will descend with equal force on this side of the Atlantic. 

B. 
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tion. In the time when an estate tail, together with the reversion, 
could only be barred by a recovery, it was absolutely necessary that 
the first tenant for life, who had the possession of the lands, should 
concur in the proceedings ; for no recovery could be suffered, unless on 
a feigned action brought against the feudal holder of the possession. (/c) 
This technical rule of law was also a valuable check on the tenant in 
tail under every ordinary settlement of landed property ; for, when the 
eldest son (who, as we have seen, is usually made tenant in tail) came 
of age, he found that, before he could acquire the dominion expectant 
on the decease of his father, the tenant for life, he must obtain from his 
father consent for the purpose. Opportunity was thus given for pro- 
viding that no ill use should be made of the property. (Z) When recover- 
ies were abolished, the consent formerly required was accordingly still 
preserved, with some little modification. The act abolishing recoveries 
has established the oflSce oi protector^ which almost always exists during 
the continuance of such estates as may precede an estate tail.* And 
the consent of the protector is required to be given, either by the same 
deed by which the entail is barred, or by a separate deed, to be exe- 
cuted on or before the day of the execution of the former, and to be also 
enrolled in the Court of Chancery at or previously to the time of the 
enrollment of the deed which bars the entail.(m). Without such consent, 
the remainders and reversion cannot be barred.(n) In ordinary cases 
the protector is the first tenant for life, in *analogy to the old r^rii 
law ;(o) but a power is given by the act, to any person entailing 
lands, to appoint, in the place of the tenant for life, any number of per- 
sons, not exceeding three, to be together protector of the settlement 
during the continuance of the preceding estates \{p) and, in such a case, 
the consent of such persons only need be obtained in order to effect a 
complete bar to the estate tail, and the remainders and reversion. The 
protector is under no restraint in giving or withholding his consent, but 
is left entirely to his own discretion. (j) If he should refuse to consent, 
the tenant in tail may still bar his own issue ; as he might have done 
before the act by levying a fine ; but he cannot bar estates in remainder 
or reversion. The consequence of such a limited bar is, that the tenant 
acquires a disposable estate in the land for so long as he has any issue or 

(k) Cruise on RecoTeries, 21. See however stat. 14 Geo. IT. c. 20. 

(/) See First Report of Real Property Gommissioaers, p. 32. 

(m) Stat. 3 & 4 Will. IV. c. 74, ss. 42—47. (n) Sects. 34, 35. 

(o) Sect. 22. (p) Sect. 32. \q) Sects. 36, 37. 

> The student raaj refer with profit to the Leonards), on this act, in 2 Sugden on Ven- 
remarka of Sir E. Sagden (now Lord St. dors, 300. R. 
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descendants living, and no longer ; that is, so long as the estate tail 
would have lasted had no bar been placed on it. But, when his issue 
fail, the persons having estates in remainder or reversion become en- 
titled. When the estate tail is in possession, that is, when there is no 
previous estate for life or otherwise, there can very seldom be any pro- 
tector,(r) and the tenant in tail may, at any time by deed duly enrolled, 
bar the entail, remainders, and reversion at his own pleasure. 

The above-mentioned right, of a tenant in tail to bar the entail, is 
subject to a few exceptions ; which, though not of very frequent occur- 
rence, it may be as well to mention. And, first, estates tail granted by 
the crown as the reward for public services cannot be barred so long as 
the reversion continues in the crown. This restriction was imposed by 
r*-9-| an act of parliament of the *reign of Henry VIII.(«) and it has 
been continued by the act by which fines and recoveries were 
abolishcd,(f) and by the act to facilitate leases and sales of settled es- 
tate8,(w) so far as regards any sale or lease beyond the term of twenty- 
one years. There are also some cases in which entails have been created 
by particular acts of parliament, and cannot be barred. 

Again, an estate tail cannot be barred by any person who is tenant 
in tail after possibility of issue extinct. This can only happen where a 
person is tenant in special tail. For instance, if an estate be given to a 
man and the heirs of his body by his present wife ; in this case, if the 
wife should die without issue, he would become tenant in tail after pos- 
sibility of issue extinct \{y) the possibility of his having issue who could 
inherit the estate tail would have become extinct on the death of his 
wife. A tenancy of this kind can never arise in an ordinary estate in 
tail general or tail male ; for, so long as a person lives, the law considers 
that the possibility of issue continues, however improbable it may be 
from the great age of the party.(2;) Tenants in tail after possibility of 
issue extinct were prohibited from suffering common recoveries by a 
statute of the reign of Elizabeth,(y) and a similar prohibition is con- 
tained in the act for the abolition of fines and recoveries. (0) But, as 
we have before remarked,(a) tenancies in special tail are not now com- 
mon. In modern times, when it is intended to make a provision for the 

(f) See Sugd. Vend, and Par. 593, 1 1th ed. 
(«) Stat. 34 k 35 Hen. VIII. c. 20; Cruise on Recoveries, 318. 

\t) Stat. 3 & 4 Will. IV. c. 74, s. 18 \ Duke of Grafton's case, 5 New Gases, 27, £. C. L. 
R. Tol. 35. 

(«; Stat. 19 & 20 Vict. c. 120, 8. 42. (v) Litt sects. 32, 33 ; 2 Black. Com. 124. 

(j) Litt. sect. 34 ; Co. Litt. 40 a ; 2 Black. Com. 125 ; Jee v. Audley, 1 Cox, 324. 
\y) 14 Eliz. c. 8. («) 3 & 4 WHl. IV. c. 74, s. 18. (a) Ante, p. 33. 
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children of a particular marriage, estates are given directly to the un- 
born ♦children, which take effect as they come into existence ; r^co-i 
whereas in ancient times, as we shall hereafter 8ee,(J) it was not 
lawful to give any estate directly to an unborn child. 

The last exception is one that can only arise in the case of grants 
and settlements made before the passing of the recent act ; for the 
future it has been abolished. •'It relates to women who are tenants in 
tail of lands of their husbands, or lands given by any of his ancestors. 
After the decease of the husband, a woman so tenant in tail ex provi- 
none viri was prohibited by an old 8tatute(c) from suffering a recovery 
without the assent, recorded or enrolled, of the heirs next inheritable 
to her, or of him or them that next after her death should have an 
estate of inheritance, (that is, in tail or in fee simple,) in the lands : 
she was also prohibited from levying a fine under the same circum- 
stances by the statute which confirmed to fines their force in other 
cases.(d) This kind of tenancy in tail very rarely occurs in modern 
practice, having been superseded by the settlements now usually made 
on the unborn children of the marriage. 

It is important to observe, that an estate tail can only be barred by 
a proper deed, duly enrolled according to the act of parliament by 
which a deed was substituted for a common recovery or fine. Thus 
every attempt by a tenant in tail to leave the lands entailed by his 
will,(e) and every contract to sell them, not completed in his lifetime by 
the proper bar,(/) will be null and void as against his issue claiming 
under the entail, or as against *the remaindermen or reversioners, r*5/Ln 
(that is, the owners of estates in remainder or reversion,) should 
there be no such issue left. 

A tenant in tail may cut down timber for his own benefit, and commit 
what waste he pleases, without the necessity of barring the entail for 
that purpose. (^) A tenant in tail was moreover empowered by a statute 
of Henry VIII.(A) to make leases, under certain restrictions, of such of 
the lands entailed as had been most commonly let to farm for twenty 

(b) See the Chapter on Contingent Remainder. (c) 11 Hen. VII. c. 20. 

\d) Stat. 32 Hen. VIII. c. 36, s. 2. 

(e) Cro. Eliz. 805 ; Co. Litt. Ilia; slat. 3 & 4 Will. IV c. 74, s. 40. 
(/) Bac. Abr. tit. Estate in Tail (D) ; stat. 3 & 4 Will. IV c. T4, s. 40. 
(g) Co. Litt. 224 a; 2 Black. Com. 115. 

(A) Stat. 32 Hen. Vlll. c. 28 ; Co. Litt. 44 a j Bac. Abr. tit. Leases and Terms for 
Years, (D) 2. 



80 OF CORPOREAL HEREDITAMENTS. 

years before ; but such leases were not to exceed twenty-one years, or three 
lives, from the day of the making thereof, and the accustomed yearly 
rent was to be reserved. This power was however of little use ; for 
leases under this statute, though binding on the issue, were not binding 
on the remainderman or reversioner, (i) and consequently had not that 
certainty of enjoyment which is the great inducement to the outlay of 
capital, and the consequent improvement of landed property ; and this 
statute has been recently repealed. (y) The Act for the Abolition of 
Fines and Recoveries now empowers every tenant in tail in possession 
to make leases by deed, without the necessity of enrollment, for any 
term not exceeding twenty-one years, to commence from the date of the 
lease, or from any time not exceeding twelve calendar months from the 
date of the lease, where a rent shall be thereby reserved, which, at the 
time of granting such lease, shall be a rack-rent, or not less than five- 
sixth parts of a rack-rent. (i) 

r*551 *^* ^^^ ^^^^ observed that, in ancient times, estates tail were 
'• ■' not subject to forfeiture for high treason beyond the life of the 
tenant in tail.(Z) This privilege they were deprived of by an act of 
parliament passed in the reign of Henry VIII.(w) by which all estates 
of inheritance (under which general words estates tail were covertly 
included) were declared to be forfeited to the king upon any conviction 
of high treason.(n) But the attainder of the ancestor does not of itself 
prevent the descent of an estate tail to his issue, as they claim from the 
original donor, per formam d<yni;[o) and, therefore, on attainder for 
murder, an estate tail would still descend to the issue. By virtue of 
another statute of the reign of Henry VIII.(p) estates tail are charged, 
in the hands of the heir, with debts due from his ancestor to the crown, 
by judgment, recognizance, obligation, or other specialty, although the 
word heir shall not be comprised therein. And all arrears and debts 
due to the crown, by accountants to the crown, whose yearly or total 
receipts exceed three hundred pounds, were, by a later statute of the 
reign of Elizabeth,(}) placed on the same footing. But estates tail, if 
suffered to descend,^were not subject to the debts of the deceased tenant 
owing to private individuals.(r) By an act passed at the commence- 

(i) Co. Litt. 45 b; 2 Black. Com. 319. (» Stat. 19 k 20 Vict c. 120, 8. 35. 

(A) Stat. 3 4 4 Will. IV. c. V4, sfl. 15, 40, 41. {I) Ante. p. 42. 

(m) 26 Hen. VIII. c. 13, s. 5 ; see also 5 ic 6 Edw. VI. c. 11, s. 9. 

(n) 2 Black. Com. 118. (o) 3 B3p. 10; 8 Rep. 165 b; Cro. Eliz. 28. 

\p) Stat. 33 Hen. VIII. c, 39, s. 75. 

(q) Stat 13 Eliz. c. 4; and see 14 Eliz. c. 7; 25 Geo. III. c. 35. 

(r) Com. Dig. Estates (B) 22. 
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ment of Her present Majesty's reign debts, for the payment of which 
any judgment, decree, order or rule had been given or made by any 
court of law or equity, were made binding on the lands of the debtor, 
OS against the issue of his body, and also as against all other persons 
whom he might, without the assent of any other person, cut off and 
debar from any *remainder or reversion.(«) But a more recent r*cgi 
statute has enacted that no such judgment, decree, order or rule 
to be entered up after the 29th of July, 1864, the date of the act, shall 
affect any land until such land shall have been actually delivered in 
execution. (t) An estate tail may also be barred and disposed of on the 
bankruptcy of a trader tenant in tail, for the benefit of his creditors, 
to the same extent as he might have barred or disposed of it for his 
own benefit.(w) 

In addition to the liabilities above mentioned are the rights which 
the marriage of a tenant in tail confers on the wife, if the tenant be a 
man, or on the husband, if the tenant be a woman ; an account of which 
will be contained in a future chapter on the relation of husband and 
wife. But, subject to these rights and liabilities, an estate tail, if not 
duly barred, will descend to the issue of the donee in due course of law ; 
all of whom will be necessarily tenants in tail, and will enjoy the same 
powers of disposition as their ancestor, the original donee in tail. The 
course of descent of an estate tail is similar, so far as it goes, to that of 
an estate in fee simple, an explanation of which the reader will find in 
the fourth chapter. 

If an estate pur autre vie should be given to a person and the heirs 
cf his body, a quasi entail^ as it is called, will be created, and the estate 
will descend, during its continuance, in the same manner as an ordinary 
estate tail. But the owner of such an estate in possession may bar his 
issue, and all remainders, by an ordinary deed of conveyance,(a:) without 
any enrollment under the "^statute for the abolition of fines and r^cYl 
recoveries. If the estate tail be in remainder expectant on an 
estate for life, the concurrence of the tenant for life is necessary to 
enable the tenant in tail to defeat the subsequent remainders. (^) 

(t) SUt. 1 & 2 Vict. c. 110, 88. 13, 18. (/) Stat. 27 k 28 Vi*^t. c. 112, ss. 1, 2. 

(tt) Stat. 3 & 4 Win. IV. c. 74, ss. 56—73 ; 12 & 13 Vict. c. 106, s. 208. 
(x) Fearne, Gont. Rem. 495, et. seq. 

Of) Allen T. Allen, 2 Dru. k War. 307, 324, 332 ; Edwards v. Champion, 3 De Gex, M. 
k Q. 202. 

6 
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[*58] * CHAPTER III. 

OF AN ESTATE IN FEE SIMPLE. 

^^N estate in fee simple {feudum simplex) is the greatest estate or 
interest which the law of England allows any person to possess in landed 
property.(a) A tenant in fee simple is he that holds land or tene- 
ments to him and his heirs;{b) so that the estate is descendible, not 
merely to the heirs of his body, but to collateral relations, according to 
the rules and canons of descent. An estate in fee simple is of course 
an estate oi freehold, being a larger estate than either an estate for life, 
or in tail.(<?) 

It 18 not, however, the mere descent of an estate in fee simple to col- 
lateral heirs, that has given to this estate its present value and impor- 
tance : the unfettered right of alienation, which is now inseparably inci- 
dent to this estate, is by far its most valuable quality. This right has 
been of gradual growth : for, as we have seen,(d) estates were at first 
inalienable by tenants, without their lord's consent ; and the heir did not 
derive his title so much from his ancestor as from the lord, who, when 
he gave to the ancestor, gave also to his heirs. In process of time, 
however, the ancestor acquired, as we have already seen,(e) the right, 
first, of disappointing the expectations of his heir, and then of defeating 
the interests of his lord. The alienations by which these results were 
r*591 ^ff®^^^^ were, as *will be remembered, either the subinfeudation 

.of parts of the land, to be holden of the grantor, or the convey- 
ance of the whole, to be holden of the superior lord. It was impos- 
sible to make a grant of part of the lands to be holden of the superior 
lord without his consent ; for, the services reserved on any grant were 
considered as entire and indivisible in their nature.(/) The tenant, 
consequently, if he wished to dispose of part of his lands, was obliged 
to create a tenure between his grantee and himself, by reserving to him- 
self and his heirs such services as would remunerate him for the services, 
which he himself was liable to render to his superior lora. In this 
manner the tenant became a lord in his turn ; and the method, which 

(a) Litt. a. 11. {h) Litt. b. 1. 

(c) Ante, pp. 22, 34. (</) Ante, pp. 17, 18. 

\e) Ante, pp. 36—40. (/) Co. Litt. 43 a. 
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the tenants were thus obliged to adopt, when alienating part of their 
lands, was usually resorted to by choice, whenever they had occasion to 
part with the whole ; for the immediate lord of the holder of any lands 
had advantages of a feudal nature,(5r) which did not belong to the supe- 
rior lord, when any mesne lordship intervened ; it was therefore desira- 
ble for every feudal lord, that the possession of the lands should always 
be holden by his own immediate tenants. The barons at the time of 
Edward I. accordingly, perceiving, that, by the continual subinfeudations 
of their tenants, their privileges as superior lords were gradually 
encroached on, proceeded to procure an enactment in their own favor 
with respect to estates in fee simple, as they had then already done with 
regard to estates tail.(A) They did not, however, in this case attempt 
to restrain the practice of alienation altogether, but simply procured a 
prohibition of the practice of subinfeudation; and at the same time 
obtained, for their tenants, facility of alienation of parts of their lands,, 
to be holden of the chief lords. 

*The statute by which these objects were affected is known by r*gAn, 
the name of the statute of Quia emptores;{i) so called from the ^ -'' 
words with which it commences. It enacts, that from thenceforth it 
shall be lawful to every freeman to sell at his own pleasure his lands and 
tenements or part thereof, so nevertheless that the feoffee (or purchaser) 
shall hold the same lands or tenements of the same chief lord of the fee, 
and by the same services and customs as his feoffor held them before. 
And it further enacts,(A) that, if he sell any part of such his lands or 
tenements to any person, the feoffee shall hold that part immediately of 
the chief lord, and shall be forthwith charged with so much service as 
pertaineth, or ought to pertain, to the said chief lord, for such part, 
according to the quantity of the land or tenement so sold. This statute 
did .not extend to those who held of the king as tenants in capite^ who 
were kept in restraint for some time longer.(Z) iPree liberty of aliena- 
tion was however subsequently acquired by them ; and the right of dis- 
posing of an estate in fee simple, by act inter vivos, is now the undis- 
puted privilege of every tenant of such an estate.(m) 

The alienation of lands by will was not allowed in this country, from 
the time the feudal system became completely rooted, until many years 

(g) Sach as marriage aud wardship, to be hereafter explained. See Bract, lib. ii. c. 19, 
par. 2. 
(A) Bjr the stat. De Danis^ 13 Ed w. I. c. 1, ante, p. 41. 

(i) Stat. 18 Edw. I. c. 1. {k) Chap. 2. (/) Wright's Tenures, 162. 

(m) Wright's Tenures, 172; Co. Litt. Ill b, n. 1. 
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after alienation mter vivos had been sanctioned by the statute of Quia 
emptores. The city of London, and a few other favored places, formed 
exceptions to the general restraint on the power of testamentary aliena- 
tion of estates in fee simple ;(n) for in these places tenements might be 
devised by will, in virtue of a special custom. In process of time, how- 
r*fin ®^^^' * method of devising lands by will *was covertly adopted 
^ by means of conveyances to other parties, to such uses as the 

person conveying should appoint by his will.(o) This indirect mode of 
devising lands was intentionally restrained by the operation of a statute, 
passed in the reign of King Henry VIILfjo) known by the name of the 
Statute of Uses, to which we shall hereafter have occasion to make fre- 
quent reference. But only five years after the passing of this statute, 
lands were by a further statute expressly rendered devisable by will. 
This great change in the law was effected by statutes of the 32d and 
34th of Henry VIII.(5') But even by these statutes the right to devise 
was partial only, as to lands of the then prevailing tenure ; and it was 
not till the restoration of King Charles II. when the feudal tenures were 
aboli8hed,(r) that the right of devising freehold lands by will became 
complete and universal. At the present day, every tenant in fee simple 
so fully enjoys the right of alienating the lands he holds, either in his 
lifetime or by his will, that most tenants in fee think themselves to be 
the lords of their own domains ; whereas, in fact, all landowners are 
merely tenants in the eye of the law, as will hereafter more clearly 



appear.^ 



Blackstone's explanation of an estate in fee simple is, that a tenant 
in fee simple holds to him and his heirs forever, generally, absolutely, 
and simply, without mentioning what heirs, but referring that to his own 
pleasure, or the disposition of the law.(8) But the idea of nominating 
an heir to succeed to the inheritance has no place in the English law, how- 
r*69i ®^^^ ^* might have *obtained in the Roman jurisprudence. The heir 
is always appointed by the law, the maxim being Soltis Dens 
heeredem facere potesty non homo;{t) and all other persons, whom a tenant 
in fee simple may please to appoint as his successors, are not his heirs but 
his assigns. Thus, a purchaser from him in his lifetime, and a devisee 

(n) Litt. sec. 167 ; Perks, sees. 528, 537. (o) Perk, ubi sup. 

Ip) Slat. 27 Hen. VIII. c. 10, intituled "An Act concerning Uses and WiUs." 
(q) Stai. 32 Hen. VIII. c. I ; 34 & 35 Hen. Vlll. c. 6j Co. Litt. Ill b, n. (1). 
(r) By Stat. 12 Car. II. c. 24. 

(t) 2 Black. Com. 104. See however 3 Black. Com. 224, where the correct account is 
given. 
(0 1 Reeves' Hist. Eng. Law, 105 ; Co. Litt. 191 a, n. (l), vi. 3. 
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nnder his will, are alike assigns in law, claiming in opposition to, and 
in exclusion of the heivy who would otherwise have become entitled. (w) 

With respect to certain persons, exceptions occur to the right of 
alienation. Thus, if an alien or foreigner, who is under no allegiance 
to the crown, (ar) were to purchase an estate in lands, the crown might 
at any time assert a right to such estate; unless it were merely a lease 
taken by a subject of a friendly state for the residence or occupation of 
himself or his servants, or for the purpose of any business, trade, or 
manufacture, for a term not exceeding twenty-one years.(y) For the 
conveyance to an alien of any greater estate in lands in this country, is 
a cause of forfeiture to the Queen, who, after an inquest of office has 
been held for the purpose of finding the truth of the facts, may seize 
the lands accordingly. (2) Before office found, that is, before the verdict 
of any such inquest of office has been given, an alien may make a con- 
veyance to a natural born subject; and such conveyance will be valid for 
all purpo8es,(a) except to defeat the prior right of the crown, which will 
still continue. No person is considered an alien who is born within the 
dominions of the crown, even though such person may be the child of an 
alien, unless such alien should be the subject of a *hostile prince.(5) r+go-i 
And in Calvin s ca8£,(c)'a person born in Scotland after the acces- 
sion of James I. to the crown of England, was held to be a natural born 
subject, and consequently entitled to hold lands in England, although 
the two kingdoms had not then been united. Again, the children of 
the Queen's ambassadors are natural born subjects by the Common 
Law ;{d) and, by several acts of parliament, the privileges of natural 
born subjects have been accorded to the lawful children, though born 
abroad, of a natural born father, and also to the grandchildren on the 
father's side of a natural born subject ;(e) and more recently, the chil- 
dren of a natural born mother, though born abroad, have been rendered 
capable of taking any real or personal estate. (/) It has been also pro- 
vided that any woman, who shall be married to a natural born subject 

(») Hogan y. Jackson, Cowp. 305 ; Go. Litt. 191 a, n. (1), yi. 10. (z) Litt. s. 198. 

(y) Stat. 7 & 8 Vict. c. 66, s. 5. 

(2) Co. Litt. 2 b, 42 b; 1 Black. Com. 371, 372 ; 2 Black. Com. 249, 274, 293. 

(o) Sb«>p. Touch. 232 ; 4 Leo. 84. 

(b) 1 Black. Com. 373; Bacon's Abr. tit. Aliens (A). 

(c) 7 Rep. 1. . (d) 7 Rep. 18 a. 
(c) Stat. 25 Edw. IIL slat. 2 ; 7 Anne, c. 6 ; 4 Geo IL c. 21 ; 13 Geo. IIL c. 21. Doe 

dem. Duroare y. Jones, 4 T. Rep. 300 ; Sbedden y. Patrick, 1 M'Queen's H. of L. Gas. 535 ; 
Fitch y. Weber, 6 Hare, 51. 
(/) Stat. 7 & 8 Vict. c. 66, B. 3. 
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or person naturalized, shall be taken to be herself naturalized, and have 
all the rights and privileges of a natural born subject.(^) And by a 
statute of the reign of William the Third all the King's natural born 
subjects are enabled to trace their title by descent through their alien 
ancestor8.(A)* Any foreigner may, moreover, be made a denizen by the 
Queen's letters patent, and capable as such of acquiring lands by pur- 
chase, though not by descent,(z) or may be naturalized by act of par- 
liament. But almost all the privileges of natural born subjects may now 
r*6n ^® obtained by aliens intending to settle in *thi3 country, upon 
obtaining the certificate and taking the oath prescribed by the 
recent act to amend the laws relating to aliens.(A:) 

InfantJiy or all persons under the age of twenty-one years, and also 
idiots and lunatics^ though they may hold lands, are incapacitated from 
making a binding disposition of any estate in them. The conveyances 
of infants are generally voidable only,(Z) and those of lunatics and 
idiots appear to be absolutely void, unless they were made by feofi^ment 
with livery of seisin before the year 1845.(m) But by a recent act of 
parliament(n) every infant, not under twenty if a male, and not under 

(y) 7 &8 Vict. c. 66, B. 16. 

(A) Stat. Ml k 12 Will. III. c. 6, explained bj 8tot. 25 Geo. II. c. 39. 

(i) 1 Black. Com. 374. (k) Stat. 7 & 8 Vict. c. 66. 

(/) 2 Black. Com. 291 : Bac. Abr. tit. Infancy and Age (I 3} ; Zouch v. Parsons, 3 Burr. 
1794; Allen v. Allen, 2 Dru. & War. 307, 338. 

(m) Yates v. Bocn, 2 Strange, 1104 ; Sugd.Pow. 604, 8th ed. ; Bac. Abr. tit. Idiots and 
Lunatics (F) ; stat. 7 & 8 Vict. c. 76, s. 7 : 8 & 9 Vict. c. 106, s. 4. 

(w) Stat. 18 & 19 Vict. c. 43, extended to the Court of Chancery in Ireland by stat. 23 
k 24 Vict. c. 83 ; Re Daiton, 6 De Gex, Mac. k Oor. 201. 

1 In the United States the subjects of alien- 1 Greenl. Cruise, 53, for the statutes of other 

age and naturalization are under the control states. 

of Congress, (Constitution of the United By the Act of Congress of 1 0th February, 
StatesArt. I. sect 8) but the title of aliens to 1855, (10 stat. 604; Brightly 's U. S. Digest, 
land within the limits of the several states is Title Citizenship, p. 132,) children, bom 
matter of state regulation. In most of the abroad, whose fathers were at the time of 
states aliens are enabled by statute to take, their birth citizens, and also women who 
hold and transmit real estate, either without might be naturalized by law, married to 
restriction or subject to prescribed conditions citizens, are declared citizens. In cases not 
as to residence, declaration of intention to covered by this act, the question of citizen- 
become citizen under the laws of Congress ship is to be settled by the common law. 
relating to naturalization, quantity and See an able article by the Hon. Horace Bin- 
value of the land and the like. Thus in ney, iu 2 Am. Law Register, 193, (which is 
Pennsylvania alien friends may take by de- believed to have caused the passage of the 
vise or descent without limit, but can only act above mentioned,) and the case of Lud- 
hold by purchase 5,000 acres, and not ex- lam v. Ludlam, 3 Am. Law Register, N. S. 
ceeding 20,000 dollars iu net annual value. 595, S. C. 26 N. Y. Rep. 356, where the sub- 
Purdon*8 Digest, Title Aliens, p. 44 ; and see ject is elaborately discussed by Skldek, J., 

and a diiTerent view from Mr. Biuney's, taken . 
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seventeen if a female, is empowered to make a valid and binding settle- 
ment on his or her marriage, with the sanction of the Court of Chancery. 
If, however, any disentailing assurance shffU have been executed by 
any infant tenant in tail under the provisions of the act, and such infant 
shall afterwards die under age, such disentailing assurance shall there- 
upon become absolutely void.(o) Under certain circumstances, also for 
the sake of making a title to lands, infants have been empowered, by 
modern acts of parliament, to make conveyances of fee-simple and other 
estates, under the direction of the Court of Chancery.(jp) And more 
extensive powers, with respect to the estates of idiots and lunatics, have 
been given to their eommitteeSj or the persons who have *had com- r#^c-i 
xnitted to them the charge of such idiots and lunatics.(9) And 
by the recent act to consolidate and amend the laws relating to the con- 
veyance and transfer of real and personal property vested in mortgagees 
and trustees,(r) power is given to the Court of Chancery iu the case of 
infants,(«) and to the Lord Chancellor or other persons, namely the 
Lords Justices, entrusted by virtue of the Queen's sign manual with the 
care of persons and estates of idiots and lunatic8,(t)^ by a simple order, 
to vest in any other person the lands of which any infant, idiot, or 
lanatic, may be seized or possessed upon any trust or by way of mort- 
gage- 
Married women are under a limited incapacity to alienate, as will 
hereafter appear. And persons attainted for treason or felony cannot, 
bj any conveyance which they may make, defeat the right to their es- 

(0) Sect. 2. 

(/>) See Stat. 11 Geo. IV. k 1 Will. IV. c. 47, 8. 11 , 11 Geo. IV. 1 1 WiU. IV. c. 65, sb. 
12, 16, 31 ; 2 & 3 Vict. c. 60 ; 11 & 12 Vict. c. 87. 

(q) See stat. 16 A 17 Vict. c. 70, s. 108 et seq., repealing and consolidating stats. 11 
Geo. IV. k 1 Will. IV. c. 65, and 15 i^ 16 Vict. c. 48, and other acts so far as they relate 
to idiots and lunatics in England and Wales. This act has been amended by stat. 18 k 19 
Vict. c. 13, and extended by stat. 25 k 26 Vict. c. 86. 

(r) Stat. 13 k 14 Vict. c. 60, extended by stat. 15 k 16 Vict. c. 65, ss. 9, 10, 11. 

(#) Stat. 13 k 14 Vict. c. 60, as. 7, 8. 

{t) Stat. 13 k 14 Vict. c. 60, ss. 3, 4 ; 15 & 16 Vict. c. 55, 8. 11. 

^ The student will, of course, remember by virtue of his office. It is, however, in 

that the Court of Chancery has always had theory at least, a specially delegated aa- 

tfae custody and control of infants, b«it not thority from the Crown, and has been, in 

80 of idiots and lunatics; although such a former times, exercised by other officers 

power has been for so long a time dele- than the Chancellor. A recent English sla« 

gated to the Chancellor, that it might well lute has provided for permanent Masters in 

be supposed to have been always exercised Lunacy. R. 
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tates, which their attainder gives to the crown, or to the lord, of whom 
their estates may he holden.(w) 

There are certain ohjects also, in respect of which the alienation of 
lands is restricted. In the reign of George II. an act was passed, com- 
monly called the Mortmain Act, the object of which, as expressed in 
the preamble, was to prevent improvident alienations or dispositions of 
r*661 ^^^^^^ estates, by languishing or dying *persons, to the disheri- 
son of their lawful heirs.(a:) This statute provides that no lands 
or hereditaments, nor any money, stock, or other personal estate, to be 
laid out in the purchase of any lands or hereditaments, shall be con- 
veyed or settled for any charitable uses, unless by deed indented, sealed 
and delivered in the presence of two or more credible witnesses, twelve 
calendar months at least before the death of the donor or grantor, in- 
cluding the days of the execution and death, and enrolled in the High 
Court of Chancery within six calendar months next after the execution 
thereof; and unless such stock be transferred six calendar months at 
least before the death of the donor or grantor, including the days of the 
transfer and death ; and unless the same be made to take effect in pos- 
session for the charitable use intended immediately from the making 
thereof, and be without any power of revocation, reservation, trust, con- 
dition, limitation, clause, or agreement whatsoever, for the benefit of the 
donor or grantor, or of any person or persons claiming under him.(y) 
Provided always, that nothing therein before mentioned relating to the 
sealing and delivering of any deed twelve calendar months at least be- 
fore the death of the grantor, or to the transfer of any stock six calen- 
dar months before the death of the grantor, shall extend to any purchase 
of any estate or interests in lands or hereditaments, or any transfer of 
stock to be made really honSi fide for a full and valuable consideration 
actually paid at or before the making of such conveyance or transfer, 
without fraud or collusion. (2) And all gifts, conveyances and settlements 
for any charitable uses whatsoever made in any other manner or form 
than by that act is directed, are declared to be absolutely and to all in- 
tents and purposes null and void.(a) Gifts to eithei*of the two Univer- 
r*671 ^^^^®^' ^^ ^^J ^^ ^'^^'^ *colleges, or to the college of Eton, 
Winchester, or Westminster, for the support and maintenance of 
the scholars only upon those foundations, are excepted.(6) It will be 

(u) Go. Litt, 42 b ; 2 Black. Com. 290 ; Perkins, tit. Grant, sect. 26 ; Com. Dig. tit. Ca- 
pacity (D. 6) ; 2 Shep. Touch. 232 ; Doe d. Griffith t. Pritchard, 5 Barn. & Adol. 765, E. 
C. L. R., vol. 27, 

(2) Stat. 9 Geo. II. c. 36. (y) Sect. 1. {z) Sect. 2. (a) Sect. 3. 

(6) Stat. 9 Geo. II. c. 36, 8. 4. 



OF AN ESTATE IN FEE SIMPLE. 89 

seen that in consequence of this act no gift of any estate in land for 
charitable purposes can be made by will. By an act of parliament 
passed on the 25th July, 1828,((?) the title to lands then already pur- 
chased for valuable consideration for charitable purposes is rendered 
valid, notwithstanding the want of an indenture duly attested and en- 
rolled ; but the act is retrospective merely.(d) The stringency of the 
provisions in the Mortmain Act has often been felt to be unnecessarily 
great, especially with regard to that part of the act which provides that 
there shall be no reservation or clause whatever for the benefit of the 
donor or grantor. And ^n act has now been passed to amend the law 
relating to the conveyance of land for charitable U8e8.(e) This act, 
which was passed on the 17th of May, 1861, provides that no assurance 
for charitable uses shall be void by reason of the deed or assurance not 
being indented, or not purporting to be indented, nor by reason of such 
deed or assurance, or any deed forming part of the same transaction, 
containing any grant or reservation of any peppercorn or other nominal 
rent, or of any mines or minerals or easement, or any covenants or pro- 
visions as to the erection, repair, position or description of buildings, 
the formation or repair of streets or roads, drainage or nuisance, or any 
covenants or provisions of the like nature, for the use and enjoyment, 
as well of the hereditaments comprised in such deed or assurance as of 
any other adjacent or neighboring hereditaments, or any right of entry 
on non-payment of any such rent, or on breach of any such covenantor 
provision, or any *8tipulations of the like nature, for the benefit r*goT 
of the donor or grantor, or of any person or persons claiming 
under him ; nor in the case of copyholds by reason of the assurance not 
being made by deed ; nor in the case of such assurances, made bon& 
fide on a sale for a full and valuable consideration, by reason of such 
consideration consisting wholly or partly of a rent, rent-charge, or other 
annual payment, reserved or made payable to the vendor or to any 
other person, with or without a right of re-entry for non-payment there- 
of: provided that in all reservations authorized by the act, the donor, 
grantor or vendor shall reserve the same benefits for his representatives 
as for himself. (/) The act further provides, that in all cases where the 
charitable uses of any deed or assurance thereafter to be made for con- 
veyance of any hereditaments for any charitable uses shall be disclosed 
by any separate deed, the deed of conveyance need not be enrolled ; but 

(c) Stat. 9 Geo. IV. c. 85. (rf) Sect. 3. 

(0 Stat. 24 Vict. c. 9. Provisions were made with respect to Roman Catholic Chari- 
ties bj an act of the previous session, stat. 23 k 24 Vict. c. 134. 
(/) Stat 24 Vict. c. 9, s. 1. 
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it will be void, unless such separate deed be enrolled in Chancery within 
six calendar months next after the making or perfecting of the deed for 
conveyance.(.5r) 

This act, it will be observed, provides only for the reservation of a 
nominal rent, except in the case of an assurance made bonfi fide on a 
sale for a full and valuable consideration ; so that a gift of land to a 
charity, reserving a pecuniary rent or rent-charge to the grantor, would 
still be void. Moreover no alteration was made in that part of the 
Mortmain Act which relates to the execution of the deed twelve calen- 
dar months at least before the death of the grantor. The only excep- 
tion which that act allowed was in the case of a purchase of land bon& 
fide, for a full and valuable consideration actually paid at or before the 
making of the conveyance. If on a purchase a rent were reserved to 
r*0Q-| the vendor, it ♦is clear that the full consideration was not actu- 
ally paid at the making of the eonveyance. There was nothing 
in the new act, as there was certainly nothing in the former one, to pre- 
serve such a conveyance from becoming void by the decease of the 
vendor within twelve calendar months from the date of the deed. This 
oversight in the act has been provided for by a more red^nt 8tatute,(A) 
which enacts that every full and bon& fide valuable consideration which 
shall consist either wholly or partly of a rent or other annual payment 
reserved or made payable to the vendor or grantor, or to any other 
person, shall, for the purposes of the Mortmain Act, be as valid and 
have the same force and efiect as if such consideration had been a sum 
of money actually paid at or before the making of such conveyance 
without fraud or collusion. 

With regard to deeds and assurances already made, it has been pro- 
vided,(z) that all money really and bonil fide expended before the 16th 
of May, 1862, the date of the act, in the substantial and permanent 
improvement, by building or otherwise for any charitable use, of land 
held for such charitable use, shall be deemed equivalent to money actu- 
ally paid by way of consideration for the purchase of the said land. It 
has also been provided,(Ar) that every deed or assurance by which any 
land shall have been demised for any term of years for any charitable 
use shall, for the purposes of the Mortmain Act, be deemed to have 
been made to take effect for the charitable use thereby intended imme- 
diately from the making thereof, if the term for which such land shall 

(g) Sect. 2. (A) Stat. 27 Vict. c. 13, 8. 4. 

(t) SUt. 25 Vict. c. 17, 8. 5. {k) Sut. 26 k 27 Vict. c. 106. 
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have been thereby demised was made to commence and take effect in 
possession at any time within one year from the date of such deed or 
assurance. And it has been further provided, with respect to all deeds 
and '^'assurances under which possession is held for any charitable r*'70n 
uses, that if made bon& fide for a full and valuable consideration, 
actually paid at or before the making of such deed or assurance, or re- 
served by way of rent, rent-charge, or other annual payment, or partly 
paid and partly so reserved, no such deed or assurance shall be void 
within the Mortmain Act, if it was made to take eflfect in possession for 
the charitable uses intended immediately from the making thereof, and 
without any power of revocation, and has been or shall bo enrolled in 
the Court of Chancery before the 17th of May, 1866.(Z) And no deed 
executed before the 17th of May, 1861, requires any acknowledgment 
prior to enrollment. (m) And all conveyances to charitable uses made 
upon such full and valuable consideration as aforesaid, and under which 
possession is now held for such uses, are rendered valid where any sepa- 
rate deed declaring the uses has alone been enrolled, or where such 
separate deed shall be executed within six calendar months from the 
13th of May, 1864, and enrolled before the 17th of May, 1866.(n) When 
land has been already devoted to charitable purposes, the conveyance 
thereof to other trustees, or to another charity, does not fall within the 
purview of the Mortmain Act, and accordingly requires no special attes- 
tation or enrollment.(o) And where the original deed creating any 
charitable t^ust has been lost, the Court of Chancery is empowered to 
authorize the enrollment in its stead of any subsequent deed by which 
the trusts may sufficiently appear.(j[7) 

All charities are now placed under the control of the *Charity r*>Ti-i 
Commissioners for England and Wales.(g') And an official trustee 
of charity lands has been appointed, in whom may be vested, by order 
of the Court of Chancery or of any judge having jurisdiction, any charity 
lands whenever the trustees do not or will not act, or there are no trus- 
tees, or none certainly known, or where any of the trustees are under 
age, lunatic or of unsound mind, or otherwise incapable of acting, or 
out of the jurisdiction of the Court, or where a valid appointment of 

(0 Stats. 24 Vict. c. 9, 8. 8 ; 27 Vict. c. 13, s. 1. {m) Stat. 25 Vict. c. IT, 8. 3. 

(n) SUls 24 Vict. c. 9, 8. 4; 27 Vict. c. 13, ss. 1, 2. 

(o) Walker V. Richardson, 2 Mees. & Wels. 882; Attorney-General v. Gljn, 12 Sim. 
84; Asbton y. Jones, 28 Beav. 460. 

{p) Stat. 27 Vict, c 13, a. 3. 

(9) Stat. 16 & 17 Vict. c. 137, amended by stats. 18 & 19 Vict. c. 124, and 23 & 24 
Vict. c. 136, and explained by stat. 25 A 26 Vict. c. 112. 
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new trustees cannot be made, or shall be considered too expen8ive.(r) 
But a majority of two-thirds of the trustees of any charity assembled at 
a meeting of their body duly constituted, and having power to determine 
on any disposition of the charity property, are empowered on behalf of 
themselves and their co- trustees, and also on behalf of the oflScial trustee 
of charity lands, where his concurrence would be otherwise required, to 
do all requisite acts for carrying any such disposition into legal eflFect.(») 
An important exception to the Mortmain Act has been introduced by 
acts of parliament recently passed to afford further facilities for the 
conveyance and endowment of sites for schools,(«) by which one witness 
only is rendered sufiScient for such a conveyance,(t£) and the death of 
the donor or grantor within twelve calendar months from the execution 
of the deed will not render it void.(a:) But the necessity of enrollment 
does not appear to be dispensed with.(^) These acts contain many 
r*79n ^^^^^ provisions for facilitating *tlie erection of schools for the 
education of the poor. And, by more recent acts of parliament, 
provision has been made for the conveyance of sites for literary and 
scientific and other similar institutions ;(2) and also for facilitating 
grants of land for the recreation of adults, and as play-grounds for 
children, (a)^ 

(r) StatB. 16 ft n Vict. c. 137, 8. 48 j 18 ft 19 Vict. c. 124, 8. 15. 

(») Stat. 23 ft 24 Vict. c. 136, 8. 16. 

(t) Stat. 4 ft 5 Vict. c. 38, explained by stat. 7 ft 8 Vict. c. 37 ; extended and farther 
explained by stat 12 ft 13 Vict. c. 49, amended by stat. 14 ft 15 Vict. c. 24] and extended 
by Stat. 15 ft 16 Vict. c. 49. 

(u) Sut. 4 ft 5 Vict. c. 38, s. 10. (z) Stat. 7 ft 8 Vict. c. 37, s. 3. 

[y) See stat. 4 ft 5 Vict. c. 38, 8. 16. (2) Stat. 17 ft 18 Vict. c. 112. 

(fl) Sut. 22 Vict. c. 27. 

^ The common law recognized no distinc- BUtntes do not, however, mention personal 

lion, as to the right to receive, hold, and property; and even as to real estate, the 

convey lands, between corporations, whetber title of the corporation is valid until office 

8ole or aggregate, ecclesiastical or lay, and found. Shelford on Mortmain, 8 ; Runyan 

others. Their right to retain and convey v. Coster, 14 Peters, 22. 
lands has been, however, by a series of sta- In Pennsylvania, in the report of the 

tutes, from Magna Charta down to those Judges as to the English statutes in force 

noticed in the text (and of which a com- in that State, it is said : ** These statutes are 

plete list will be found in note k to page 98 in part inapplicable to this country, and in 

of Grant on Corporations), at successive part applicable and in force. They are so 

periods, restrained, — at first, from jealousy far in force, that all conveyances, either by 

of the accumulatiou of wealth and power in deed or will, of lands, tenements, or bere- 

the dead hand of the Church, and subse- ditaments, made to a body corporate, or for 

quently, from a desire that property should the use of a body corporate, are void unless 

more freely pass from hand to hand ; and sanctioned by charter or act of Assembly, 

these restrictions were by the 15 Richard So, also, are all such conveyances void, 

II. c. 5, extended to aU corporations. These made either to an individuid, or to any 



OF AN ESTATE IN FEE SIMPLE. 



93 



Again, no conveyance can be made to any corporation^ unless a 
license to take lands has been granted to it by the crown. Formerly, 
license from the lord, of whom a tenant in fee .simple held his estate, 
was also necessary to enable him to alienate his lands to any corpora- 
tion.(J) For, this alienation to a body having perpetual existence was 
an injury to the lord, who was then entitled to many advantages, to be 
hereafter detailed, so long as the estate was in private hands; but in 
the hands of a corporation these advantages ceased. In modern times, 
the rights of the lords having become comparatively trifling, the license 
of the crown alone has been rendered by parliament sufficient for the 
purpose.(c) And it is now provided that any incorporated charity may, 
with the consent of the charity commissioners, invest money arising 
from any sale of land belonging to the charity, or received by way of 



(6) 2 Black. Com. 269. 



(c) Stat. 7 4 8 Will. TIT. c. 37. 



number of persoas associated, but not in- 
corporated, if the said convejances are for 
uses or purposes of a tuperaiiiious nature, 
and not calculated to promote objects of 
charity or utility.'* 3 Binncy, 626. The 
incidental expression by Story, J., in the 
great case of Vidal v. Qirard's Executors, 2 
Howard, 189, that these statutes did not 
exist in Pennsylvania, although in accord- 
ance with the opinion expressed in Magill 
T. Brown, Brightly's Rep. 350, and sustained 
by that in Miller v. Leech, 1 Wallace, Jr., 
212, was not in harmony with the decision 
by the Supreme Court of that State in 
Leazure y. Hillegas, 7 Sergeant k Rawle, 
321, where it was said that the meaning of 
the report of the Judges was that, accord- 
ing to the statutes cited by them, convey- 
ances to superstitunu uses are absolutely 
Toid, and conveyances to corporations not 
superstitious, are so far void, that those 
corporations shall have no capacity to hold 
the estates for their own benefit, but sub- 
ject to the right of the Gommonwcalth, who 
may appropriate them to its own use at 
pleasure. Leazure ▼. Hillegas, 1 Sergeant 
& Rawle, 321. It is not, however, easy to 
see, as was said by Gibson, C. J., in Metho- 
dist Church v. Remington, 1 Walts, 224, 
how there can be such a thing as a super- 
stitious use in Pennsylvania, <*at least in 
the acceptation of the word by the British 
courts, who seem to have extended it to all 



uses which are not subordinate to the in- 
terests and will of the Established Church. 
So far was this carried in the Attorney- 
General V. Guise, 2 Vernon, 266, that the 
charge of an annual sum for the education 
of Scotchmen to propagate the doctrines of 
the Church of England in Scotland, was 
treated as superstitious, because Presby- 
teries were settled there by act of Parlia- 
ment." But, whatever may or may not be 
the force of the statutes of Mortmain in 
Pennsylvania, it was enacted, in 1833, that 
all lands held in that State by foreign cor- 
porations, and all lands purchased or held 
in trust for any corporation, without license 
from the Commonwealth, should be forfeited 
to the Commonwealth, as in the case of an 
escheat for want of heirs. Purdon's Digest, 
419. [And in 1855, it was enacted that no^ 
estate shall hereafter -be bequeathed, de- 
vised or conveyed to any body politic, or to 
any person in trust for religious or charitable 
uses, except by deed or will, executed at 
least a month before the death of the tes- 
tator or alienor. Purdon's Digest, Title 
Charities, p. 146.] In other states, the stat- 
utes of Mori main are believed not to be in 
force, and corporations can, in general, bold 
real estate for purposes not foreign to their 
institution. See Angeli & Ames on Cor- 
porations, chap, v.; 2 Kent's Com. 282-3, 
and note. R* 
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equality of exchange or partition, in the purchase of land ; and may 
hold such land, or any land acquired by way of exchange or partition, 
for the benefit of such charity, without any license in mortmain. (rf) 
Every joint-stock company registered under the Joint-Stock Companies 
Acts(<j) has also power to hold lands ;(/) but no company formed for the 
purpose *of promoting art, science, religion, charity or any 
other like object, not involving the acquisition of gain by the 
company or by the individual members thereof, shall, without the sanc- 
tion of the Board of Trade, hold more than two acres of land ; but the 
Board of Trade may, by license under the hand of one of their principal 
or assistant secretaries, empower any such company to hold lands in 
such quantity and subject to such conditions as they think fit.(^) 

By a statute of the reign of Elizabeth, conveyances of landed estates, 
and also of goods,\ made for the purpose of delaying, hindering or 

(rf) Stat. 18 & 19 Vict. c. 124, s. 35. 

(«) Stat. 19 & 20 Vict c. 47, amended by atat. 20 ft 21 Vict. c. 14, and 21 k 22 Vict. c. 
60, and now consolidated by stat. 25 & 26 Vict. c. 89. 

(/) Stat. 25 & 26 Vict, c! 89, 8. 18. (^) Stat. 25 & 26 Vict. c. 89, s. 21. 



1 As respects the sale and mortgage of 
chattels withont delivery of possession, it 
has been said that there exist in the United 
States three classes of cases. ^* In the first, 
which includes the courts of the United 
States, of Kentucky, Illinois, Alabama, In- 
diana, and Florida, the principle established 
is, that unless possession follow the deed, — 
that is, if the possession be retained incon- 
sistently with the legal nature and purpose 
of the transfer, — the conveyance is, by the 
statutes of Elizabeth, fraudulent in law, and 
Toid against creditors and subsequent bond 
fide purchasers; and by these courts it is 
held, that in case of contingent sales or 
mortgages, the retaining of possession is not 
inconsistent, with the nature of conveyance. 
And this was the law of Virginia before the 
late case of Davis y. Turner, 4 Grattan, 423. 
The law of New Hampshire and South Caro- 
lina may be considered in this connection, 
as resembling this class more nearly than 
any other. The second class, which takes 
in the courts of New York, as they stood 
before the Revised Statutes, of Pennsylvania, 
Connecticut, and Vermont, differs from the 
first, chiefly in holding that delivery of pos- 
session id necessary as against creditors, in 



case of mortgages and contingent transfers, 
as well as in cases of absolute sales ; they 
hold that all conveyances are fraudulent in 
law, where possession does not puss with 
the title, unless it has been retained for 
reasons satisfactory to the court. In the 
third class, the distinction taken in the first, 
between absolute and contingent sales, is 
adopted, but it is held, that retaining pos- 
session inconsistently with the conveyance, 
is only evidence of fraud for the jury. This 
class comprehends the courts of Massacha- 
setts, Maine, Ohio, Tennessee, Missouri, 
Georgia, Arkansas, Texas, and North Caro- 
lina. It is believed that the real difference 
in principle, between the last and two former 
classes, is upon the question what, in law, 
constitutes the fraud which, under these 
statutes of Elizabeth, avoids conveyances. 
The definition of fraud is always matter of 
law; and the point really in issue in the 
controversies that have taken place on this 
subject, appears to be, whether this statutory 
fraud consists in the debtor's merely reserv- 
ing to himself a trust out of the property 
conveyed, or whether, like fraud at common 
law, it lies solely in an actual design to 
cheat. It is commonly supposed that the 
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defrauding creditors, are void as against them ; unless made upon good^ 
vhich here means valuable^ consideration, and bond fide^ to any person 
not having, at the time of the conveyance, any notice of such fraud.(A) 
And, by a subsequent statute of the same reign, voluntary conveyances 
of any estate in lands, tenements, or other hereditaments whatsoever, 
and conveyances of such estates made with any clause of revocation at 
the will of the grantor, are also void as against subsequent purchasers 
for money or other valuable consideration. (i) The effect of this enact- 
ment is, that any person who has made a voluntary settlement of landed 
property, even on his own children, may afterwards sell the same pro- 
perty to any purchaser ; and the purchaser, even though he have full 
notice of the settlement, will hold the lands without danger of inter- 
ruption, from the persons on whom they had been previously settled. (i)' 

(h) Stat 13 EUz. c. 5; Tw3*ne'8 case, 3 Rep. 81 a; 1 Smith's Leading Gases, 1. 
(i) Stat. 27 Eiiz. c. 4, made perpetual by 39 Eliz. c. 18, s. 31. 

\k) Upton V. Bassett, Gro. Eliz. 444; 3 Rep. 83 a; Sadg. Vend, k Pur. 586, 13th ed. ; 
Sngd. Pow., ch. 14, 8th ed. 



distinction is merely as to the nature and 
weight of the evidence which retention and 
possession affords ; whether it raises a legal 
presamption of fraud, of which the court 
are to take cognizance, or only a natural 
presumption, with which the jury are to 
deaL But this distinction appears to be 
merely a derivative one, flowing necessarily, 
or reasonably, out of the diversity above 
mentioned, as to the legal nature and defi« 
nition of fraud, which is the essential differ- 
ence at the bottom of the whole affair." 
(See the late Mr. Wallace's note to Twyne's 
case, ] Smith's Leading Cases, 51, where 
the subject, which is too extended to be 
condensed in a note to an elementary work 
like the present, is elaborately examined.) 

R. 
^ Although there has been some variety 
of opinion (Atherly on Marriage Settle- 
ments, 187), if not of decision, in England, 
upon this point, the law may now be con- 
sidered to be there settled as stated in the 
text. The notice on the part of the pur- 
chaser, it is said, is not of a title, but of a 
fraud: Buckle v. Mitchell, 18 Vesey, lllj 
Doe V. James, 16 East, 213 ; and no matter 
how meritorious may have been the ground 
for a voluntary conveyance, those claiming 
under it are considered to have no equity 



whatever as against a subsequent purchaser 
for valuable consideration with full notice ; 
for, as was ^aid in Hill y. The Bishop of 
Exeter, 2 Taunton, 83, if a man, after mar- 
riage, make a most prudent settlement on 
his wife and children such as every wise 
man may approve, yet if he is dishonest 
esough to sell it for money afterwards, he 
may. Doe v. Ottley, 9 East, 59 ; Pulvertoft 
V. Pulvertoft, 18 Vesey, 84; Metcalf v. Pul- 
vertoft, Ves. & Beames, 180; Butierfield v. 
Heath, 15 Eiig. Law & Eq. Rep. 494. On 
this side of the Atlantic, it has also been 
considered, in a few cases, that *'tbe subse- 
quent sale, though a matter ex post facto 
merely, gives character to the transaction 
ab origine^ and furnishes, in protection of the 
purchaser, uncontrollable evidence of an 
original intention to deceive." Doyle v. 
Sleeper, 1 Dana, 554; Sterry v. Arden, 1 
Johns. Ch.^270, where Kent, Ch., felt him- 
self controlled by the weight of English 
authority ; Marshall v. Booker, 1 Yerger, 15 ; 
Cains v. Jones, 5 Id. 250, and in others, that 
the subsequent conveyance is at least prima 
facie evidence that the first was fraudulent ; 
Lewis V. Love's heirs, 2 B. Monroe, 346. As 
a general rule, however, the current of 
American authority has fairly set in opposi- 
tion to the English doctrine, and in favor cf 
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r*74-i ^^^ ^^ ^^^ settlement be founded on any *valuable consideration, 
-^ such as that of an intended marriage, it cannot be defeated.(Z) 

The methods by which a tenant in fee simple can alienate his estate 
in his lifetime will be reserved for future consideration, as will also the 
subject of alienation by testament. As a tenant in fee simple may 
alienate his estate at his pleasure, so he is under no control in his 
management of the lands, but may open mines, cut timber, and commit 
waste of all kinds,(m) grant leases of any length, and charge the lands 
with the payment of money to any amount. Fee simple estates are 
moreover subject, in the hands of the heir or devisee, to debts of all 
kinds contracted by the deceased tenant. This liability to what may be 
called an involuntary alienation, has, like the right of voluntary alienation 
been established by very slow degrees.(n) It appears that, in the early 
periods of our history, the heir of a deceased person was bound, to the 
extent of the inheritance which descended to him, to pay such of the 
debts of his ancestor as the goods and chattels of the ancestor were not 
suflScient to sati8fy.(o) But the spirit of feudalism, which attained to 
such a height in the reign of Edward I. appears to have infringed on 
this ancient doctrine ; for we find it laid down by Britton, who wrote in 
that reign, that no one should be held to pay the debt of his ancestor, 
whose heir he was, to any other person than the king, unless he were by 

(/) Colvile 7. Parker, Cro. Jac. 158 ; Sudg. Pow. ch. 14, 8th ed. 

(m) 3 Black. Com. 223. (n) See Co. Litt. 19L a, n. (I), vi. 9. 

(o) Glanville, lib. Tii. c. 8; Bract. 61 a; 1 Reeves' Hist. Eng. Law, 1]3. These autho- 
rities appear to be express; the contrarj doctrine, however, with an account of the reasons 
for it, will be fonnd in Bac. Abr. tit. Heir and Ancestor (F). 

the position that a voluntary conveyance is impeached from the mere fact of the subse- 
nut void against a subsequent purchaser, quent conveyance. Cathcart ▼. Robinson, 
with notice o{ W. Sterry v. Ardcn, 12 Johns. Hudnal v. Wilder, Bank of Alexandria v. 
555, per Spencer, J. ; Sanger v. Eastwood, Patton, supra; Caston y. Cunningham, 3 
19 Wendell, 514; Lancaster v. Dolan, 1 Strobhart, 63 ; Footman v. Prendergrass, 3 
Rawle, 231; Foster v. Walton, 5 Watts, Rich. Eq. 33 ; Fowler v. Walrip, 10 Georgia, 
378 ; Dougherty v. Jack, Id. 456 ; Speise v. 350, where it was held that registry of the 
M'Coy, 6 Watts ft Serg. 487 ; Hudnal y. voluntary conveyance was not notice to a 
Wilder, 4 M'Cord, 310; Moulti4e v. Jen- subsequent purchaser. And where the 
nings, 2 M'MuIlan, 508 ; Bank of Alexandria, voluntary conveyance is actually fraada- 
V. Patton, 1 Robinson (Va.), 540 ; Farmers' lent, it is void as against a subsequent pur- 
Bank V. Douglass, 11 Smedes k Marshall, chaser, whether with or without notice. 
648; Cathcart v. Robinson, 5 Peters, 280. Hudnal v. Wilder, supra; Ricker v. Ham, 14 
Where, however, the purchaser has had no Mass. 137; Clapp v. Tirrell, 20 Pick. 2807; 
notice of the prior voluntary conveyance, the Elliott v. How, 10 Alab. 352. See passim, 
latter is deemed prima facie fraudulent, so note to Sexton v. Wheaton, 1 Amer. Lead. 
08 to throw upon the grantor the burden of Cases, 71. R. 
proving its fairness, which is deemed to be 
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the deed of his ancestor especially bound to do so.(p) On this footing 
the law of England long continued. It allowed *any person, by r^T^i 
any deed or writing under seal (called a special contract or 
specialty) to bind or charge his heirs, as well as himself, with the pay- 
ment of any debt, or the fulfillment of any contract : in such a case the 
heir was liable, on the decease of his ancestor, to pay the debt or fulfill 
the contract, to the value of the lands which had descended to him from 
the ancestor, but not further.(5') The lands so descended were called 
assets by descent, from the French word assez^ enough, because the heir 
was bound only so far as he had lands descended to him enough or suf- 
ficient to answer the debt or contract of his ancestor.(r) If, however, 
the heir was not expressly named in such bond or contract, he was 
under no liability.(«)^ When the power of testamentary alienation was 
granted, a debtor, who had thus bound his heirs, became enabled to 
defeat his creditor, by devising his estate by his will to some other 
person than his heir ; and, in this case, neither heir nor devisee was 
under any liability to the creditor.(i) Some debtors, however, impelled 
by a sense of justice to their creditors, left their lands to trustees in 
trust to sell them for the payment of their debts, or, which amounts to 
the same thing, charged their lands, by their wills, with the payment of 
their debts. The creditors then obtained payment by the bounty of their 
debtor ; and the Court of Chancery, in distributing this bounty, thought 
that "equality was equity," and consequently allowed creditors by 
simple contract to participate equally with those who had obtained 
bonds binding the heirs of the deceased.(u) In such a case the lands 
were called equitable assets.^ At length an act of William and Mary 
^roade void all devises by will, as against creditors by specialty r^cirg-i 
in which the heirs were bound, but not further or otherwise ;{x) 

(p) Britt. 64 b. [Co. Litt 209 a.] 

(q) Bac. Abr. tit. Heir and Ancestor (F) ; Co. Litt 376 b. [Backlej v. Nightingale, I 
Strange, 665.] 

(r) 2 Black. Com. 244 ; Bac. Abr. tit. Heir and Ancestor (I). 

(») Djer, 271 a, pi. 26; Plow. 457. 

(0 Bac. Abr. qbi sap. [Plnnket t. Penson, 2 Atk. 204 ; Davy y. Pepy, Plowden, 439.] 

(«) Parker y. Dee, 2 Cha. Cas. 201 ; Baiiej t. Ekins, 7 Yes. 319; 2 Jarm. Wills, 544, 
1st ed. ; 523, 2d ed. ; 554, 3d ed. 

(z) Stat. 3^4 Will, k Mary, c. 14, s. 2, made perpetnal by stat. 6 ft 7 Will. III. c. 14. 

A So that in an action against him as heir, of the Atlantic, lost much of its application, 

it was necessary that it should be averred as sach, from its adoption into the statnte 

that he was named in and bound by the law of most of the states. See Mr. Hare's 

obligation. Brooke's Ab. Guaranties, p. 89. note to Silk v. Prime, 2 Leading Cases in 

R. Equity, 287. R. 

' This principle of equity has, on this side 
7 
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but devises or dispositions of any lands or hereditaments for the pay- 
ment of any real and just debt or debts were exempted from the opera- 
tion of the 8tatute.(y) Creditors, however, who had no specialty bind- 
ing the heirs of their debtor, still remained without remedy against 
either heir or devisee ; unless the debtor chose of his own accord to 
charge his lands by his will with the payment of his debts ; in which 
case, as we have seen, all creditors were equally entitled to the benefit. 
So that, till within the last few years, a landowner might incur as many 
debts as he pleased, and yet leave behind him an unencumbered estate 
in fee simple, unless his creditors had taken proceedings in his lifetime, 
or he had entered into any bond or specialty binding his heirs. At 
length, in 1807, the fee simple estates of deceased traders were rendered 
liable to the payment, not only of debts in which their heirs Were bound, 
but also of their simple contract debts,(2) or debts arising in ordinary 
business. By a subsequent 8tatute,(a) the above enactments were con- 
solidated and amended, and facilities were afforded for the sale of such 
estates of deceased persons as were liable by law, or by their own wills, 
to the payment of their debts. But, notwithstanding the efforts of a 
Romilly were exerted to extend so just a liability, the lands of all 
deceased persons, not traders at the time of their death, continued 
exempt from their debts by simple contract, till the year 1833 ; when a 
provision, which, but a few years before, had been strenuously opposed, 
was passed without the least diflSculty.(6y All estates in fee simple, 

(»/) Sec. 4. (z) By Stat. 47 Geo. III. c. 74. 

(a) Stat. 11 Geo. IV. k 1 Will. IV. c. 47. (b) Slat. 3 & 4 Will. IV. c. 104. 

1 In tracing the course of legislation in it was thought that " the heir's right to the 
theUnitedStates. on the subject of the liabi- real property of his ancestor ought not to 
lity. of the lands of a decedent to payment be disappointed by the claims of creditors." 
of his debts, it will be found greatly in Romilly's Autobiography, vol. ii. p. 389 ; 7 
advance of English legislation on the same Campbell's Lives of the Chancellors, 266. 
subject. The old feudal doctrines, which, On the other hand, from the earliest settle- 
to prevent the alienation of real estate, ment of some of the American Colonies, the 
cumbered it with fines and restraints, gave doctrine of the liability of a decedent's lands 
place, there, when a new state of society de- to the payment of his debts, whether due by 
manded that the right of alienation should matter of record, specialty, or simple con- 
be unfettered, to an immunity of real estate, tract, has been said to have grown up with 
which protected the purchaser at the ex- the laws. In many of them, the death of 
pense of the creditors; and the legislative the debtor changed his debts into liens, and 
provisions which, until very recently, ex- a purchaser or a devisee stood, in those 
isted, were inadequate to regulate the equal states, as in Pennsylvania, in no better 
interest of both ; and it was not until the position than the vendor or the testator, 
year 1833, that by the statute referred to in Morris' Lessee v. Smith, 1 Yeates, 244. In 
the text, freehold estates were made assets a few only of the colonies is this believed to 
for the payment of simple contract debts, as have been otherwise. It has been assumed 
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which the owner shall not by his will have charged with, or devised 



*8nbject to, the payment of his debts, are accordingly now liable 



L*77] 



to be administered in the Court of Chancery, for the payment 
of all the just debts of the deceased owner, as well debts due on 
simple contract as on specialty. But, out of respect to the ancient law, 
the act provides that all creditors by special contract, in which the heirs 
are bound, shall be paid the full amount of the debts due to them before 
any of the creditors by simple contract, or by specialty in which the 
heirs are not bound, shall be paid any part of their demands. If, how- 
ever, the debtor should by his last will have charged his lands with, or 
devised them subject to, the payment of his debts, such charge will still 
be valid, and every creditor, of whatever kind, will have an equal right 
to participate in the produce. Hence arises this curious result, that a 
person who has incurred debts, both by simple contf act, and by specialty 
in which he has bound his heirs, may, by merely charging his lands with 
the payment of his debts, place all his creditors on a level, so far as 
they may have occasion to resort to such lands; thus depriving the 



by aathority entitled to respect, that real 
estate has, in general, from the earliest set- 
tlement of the Colonies, been liable for the 
debts of the ancestor in the hands of his 
devisees, his heirs, and band fide purchasers 
from them : 4 Kent Com. 420 ; 2 Hilliard's 
Abr. 559, Watkina v. Holman, 14 Peters, 63 ; 
but in fact the statute 5 Geo. 11/ c. T, ex- 
pressly declared that lands, &c., in all the 
American Colonies, should be assets for the 
payment of debts. In Pennsylvania there 
were many statutes to this effect, prior to the 
year 1 705. See them referred to in Bellas v. 
McCarthy, 10 Watts, 31, per Kennedy, J. 

However this may be, it may be said that, 
as a genera] rule, in the United States, lands 
are liable for the debts of a decedent, 
whether doe by matter of record, specialty, 
or simple contract. In the two latter cases, 
the existence of the debt creates no lien 
during the debtor's life. By his death, how- 
ever, it« quality is changed, and it becomes 
a lien upon his real estate, which descends 
to the heir or passes to the devisee, subject 
to the payment of all the debts of the ances- 
tor, according to the laws of the state in 
which the lands are situaied, and the right 
of the creditor can, in most of the states, 



be enforced against the land in the hands of 
a bond fide purchaser, within certain statu- 
tory limitations as to time. 

In England, however, even at the present 
day, *» neither debts by specialty, by which 
the heirs are bound, nor simple contract 
debts since the statute 3 & 4 Will. IV., con- 
stitute a lien or charge upon the land, either 
in the hands of the debtor or of his heir or 
devisee. Notwithstanding the existence of 
such debts, the debtor himself may alienate 
the land. By taking proper proceedings, 
the creditors, both by specialty and simple 
contract, may obtain payment out of the 
descended or devised real estate in the 
hands of the heir or devisee ; but if such 
proceedings are not taken, the heir or devi- 
see may alienate, and in the liands of the 
alienee, whether upon a common purchase 
or on settlement, even with notice that there 
are debts unpaid, the land is not liable, 
though the heir or devisee remains per- 
sonally liable to the extent of the value of 
the land alienated. Richardson v. Horton, 
7 Beavan, 112, 123; 4 My. & Or. 268, 269; 
Sugd. on Vend. 834, 835 ; Spackman v. 
Timbrell, 8 Simons, 250, 2G0 ;" Note to Silk 
V. Prime, 2 Lead. Cases in Eq. 300. R. 
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creditors by specialty of that priority to which they would otherwise 
have been entitled.(<?) 

A creditor who has taken legal proceedings against his debtor, for 
the recovery of his debts, in the debtor's lifetime, and has obtained the 
judgment of a Coart of law in his favor, has long had a great advantage 
over creditors who have waited till the debtor's decease. The first en- 
actment which gave to such a creditor a remedy against the lands of 
his debtor was made in the reign of Edward I.(c?) shortly before the 
passing of the statute of Quia JEmptore8,{e) which sanctioned the full 
r'*'781 ^"^ ^^^^ alienation of fee simple estates. By this enactment it 
^ *is provided, that, when a debt is recovered or acknowledged in 
the King's Court, or damages awarded, it shall be thenceforth in the 
election of him that sueth for such debt or damages to have a writ of 
fieri facias unto theTsheriff of the lands and goods, or that the sheriff 
•deliver to him all the chattels of the debtor (saving only his oxen and 
•beasts of his plough), and the one half of his landy until the debt be levied 
according to a reasonable price or extent. The writ issued by the Court 
to the sheriff, under the authority of this statute, was called a writ of 
.elegit; so named, because it was stated in the writ, that the creditor had 
elected (elegit) to pursue the remedy which the statute had thus pro- 
vided for him.(/) One moiety only of the land was allowed to be taken, 
because it was necessary, according to the feudal constitution of our 
law, that, whatever were the diflBcuIties of the tenant, enough land 
should be left him to enable him to perform the services due to his 
lord.(^) The statute, it will be observed, was passed prior to the time 
when the alienation of estates in fee simple was sanctioned by parlia- 
mett; and there can be no doubt, that long after the passing of this 
statute the vendors and purchasers of landed property held a far less 
important place in legal consideration than they do at present.^ This 

.(c) See the author's Essaj on Real Assets, 39. 

.(</) Stat. 13 £dw. I. c. 18, called the Statute of Westminster the Second. 

(«) Stat. 18 Edw. I. c. L. 

(/) Co. Li^t. 289 b; Bac. Abr. tit. Execution (C. 2). (g) Wright's Tenures, 170. 

^ It is believed that the creditor who had, his debtor, some advantage over the judg- 
prior to the late English statute, obtained a ment creditor; for, bj the old rule of the 
ju4gnient against his debtor in the lifetime common law, no recourse whatever could 
of tlie latter, did not, to everj extent, pos- be had to the lands of the debtor by means 
sess an advantage over all creditors who of execution, and the statute of Westminster 
had not done so. Although au heir was the Second, gave but the right to have one- 
only bound by the specialties of his ancestor half of them extended or delivered under a 
to the extent of the assets by descent, yet a writ of elegit, while upon the death of the 
specialty creditor acquired, by the death of debtor, his specialty creditor could maintain 
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circumstance may account for the somewhat barsb construction, ivhich 
was soon placed on this statute, and which c6ntfi\tiea to be applied to 
it, until its replacement by an enlarged and ame'tided act of modern 
date.(A) It was held, that, if at the time when the judgcicnt of the 
Court was given for the recovery of the debt, or awarding the (Tamd^es, 
the debtor had lands, but afterwards sold them, the creditor migfit^Atiil, 
under the writ with which the statute had furnished him, take a moiety 
of the lands out of the hands of the purcha8er.(i) It *thns be- r+irq-i 
came important for all purchasers of lands to ascertain, that 
those from whom they purchased had no Judgments against them. For,, 
if any such existed, one moiety of the lands would still remain liable to 
be taken out of the hands of the purchaser to satisfy the judgment debt 
or damages. It was also held that if the debtor purchased lands after 
the date of the judgment, and then sold them again, even these lands 
would be liable, in the hands of the purchaser, to satisfy the claims of 
the creditors under the writ of elegiL(k) In consequence of the con- 
struction thus put upon the statute, judgment debts became encum- 
brances upon the title to every estate in fee simple, which it was neces- 
sary to discover and remove previously to every purchase. To facilitate 
purchasers in their search for judgments, an alphabetical docket or 
index of judgments was provided by an act of William and Mary,(Z) to 
be kept in each of the courts, open to public inspection and search. 
But, by an enactment, of the present reign(m) these dockets have now 
been closed, and the ancient statute is, with respect to purchasers, vir- 
tually repealed. 

The rights of judgment creditors to follow thf lands of their debtors 

(A) Stat I k 2 Vict c. 110. 

(t) Sir John De Molejn's case, Year Book, 30 Edw. III. 24 a. 

{k) Brace v. Duchess of Marlborough, 2 P. Wms. 492; Sngd. Vend. & Pur. 418, 13th 
ed.; 3 Prest. Abet. 323, 331, 332. 
(/} Stat. 4 & 5 WiU. k Marj, c. 20, made perpetual bj stat 7 ft 8 WiU. HI. c. 36. 
(m) SUt. 2 ft 3 Vict. c. II, ssi 1, 2. 

an action agaiust the heir, by means where of the creditor was by writ of tcire facias to 

of, aU the assets by descent were liable to have execution of the lands, which, as has 

be taken in execution. Sir William Hur- been seen, he could, under the statute of 

bert's case, 3 Coke, 12 a; Davy y. Pepys, Westminster, have had to a limited extent, 

Plowd. 441. The result was, that the bond as the death of the ancestor did not alter 

creditor bad, after his debtor's death, a the nature of the execution any more than 

greater secnrity than the judgment creditor, it did the nature of the debt, Stileman v. 

for the latter by reason of his judgment Asbdown, 2 Atkins, 608; while on the bond 

charged the heir only as tenant of the land, debts, the creditor could, by a special jud^;- 

No personal action could lie against the ment, have execution upon all the lands in 

heir on such judgment, and the only remedy the possession of the heir. R. 
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• *« * • • 

in the hands of purd^a^et^^ Vere remodelled by an act of parliament of 
the present rei^n^'^pftST^^ff for the purpose of extending the remedies of 
creditors agi^inS^ tb^ property of their debtors.(w) The old statute ex- 
tended. (U5l]r.t0"<5ne half of the lands of the debtor; but, by this act, the 

wh(flf^ of tBe lands, and all other hereditaments of the debtor, could be 
•• • • • 

•?^'&6"1 '^^^^^ under *the writ of elegit{o) The power of the judgment 
'. • creditor to take lands out of the hands of purchasers was no 

longer left to depend on a forced construction, such as that applied to 
the old statute ; for this act expressly extended the remedy of the judg- 
ment creditor to lands of which the debtor should have been seised or 
possessed at the time of entering up the judgment, or at any time after- 
wards. But as we shall presently see, this extensive power has since 
been much curtailed. The judgment creditor was also expressly pro- 
vided with a remedy in equity, that is, in the Court of Chancery, as 
well as at law.(j9) And the remedies provided by the act were extended, 
in their application, to all decrees, orders, and rules made by the courts 
of equity and of common law, and by the Lord Chancellor or the Lords 
Justices in matters of bankruptcy, and by the Lord Chancellor in mat- 
ters of lunacy, for the payment to any person of any money or costs.(9) 
But before purchasers, mortgagees, or creditors could be affected under 
the provisions of this act, the name, abode and description of the debtor, 
with the amount of the debt, damages, costs or money recovered against 
him, or ordered by him to be paid, together with the date of registra- 
tion, and other particulars, were required to be registered in an index 
which the act directed to be kept for the warning of purchasers, at the 
office of the Court of Common Pleas. (r) This registration was required 
to be repeated every five years ;(«) but the purchaser was bound if the 
r*811 j'^^g^^^'^^i decree, order, or *rule was registered within five years 
before the execution of the conveyance to him, although more 
than five years should have elapsed since the last previous registra- 
tion. (^) If, however, the judgment, &c. were not so registered, or re- 
registered, the purchaser was not affected thereby, even though he 

(n) Stat. 1 & 2 Vict c. 110, amended by sUts. 2 & 3 Vict. c. 11, 3 ^ 4 Viut. c. 82, 18 
k 19 Vict. c. 15, and 23 k 24 Vict. c. 38. 

(o) 1 & 2 Vict. c. 110, 8. 11. ip) Sect. 13. 

(q) Sect. 18. See Jones t. Williams, 11 Ad. & Ell. 157, (E. C. h. R. vol. 39) ; 8 Mees. 
k Wels. 349; Doe ▼. Amey, 8 Mees. k Wels. 565; Wells v. Gibbs^ 3 Beav. 399; Duke of 
Beaufort t. Phillips, 1 Dc Gex k Smale, 321. As to the Lords Justices, see stats. 10 k 
1 1 Vict. c. 102 ; 14 & 15 Vict. c. 83. As to entering satisfaction on judgments, see stat. 
23 & 24 Vict. c. 115, 8. 2. 

(r) Sect. 19; 2 & 3 Vict. c. 11, s. 3 ; 18 & 19 Vict. c. 15, s. 10 ; Sugd. Vend, k Pur. 423, 
et seq., 13ib ed. 

(«) Stat. 2k3 Vict. c. 11, s. 4. (/) Stat. 18 k 19 Vict. c. 15, s. 6. 
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shoald have had express notice of its existence ;(m) but the judgment 
creditor did not, by omitting to re-register, necessarily lose his priority, 
if once obtained, over subsequent judgments, though duly registered. (a;) 
And, by a further enactment, it was provided, in favor of purchasers 
without notice of any such judgments, decrees, orders, or rules, that 
none of such judgments, &c. should bind or affect any lands, tenements, 
or hereditaments, or any interest therein, as against such purchasers 
without notice, further or otherwise, or more extensively in any respect, 
although duly registered, than a judgment of one of the superior courts 
would have bound such purchasers before the last-mentioned act, when 
it had been duly docketed according to the law then in force.(^) More 
recently it was provided,(25) that no judgment to be entered up after the 
23d of July, 1860, should affect any land as to a bon& fide purchaser 
for valuable consideration, or a mortgagee, (whether such purchaser or 
mortgagee had notice or not of such judgment,) unless a writ or other 
due process of execution of such judgment should have been issued and 
registered, as provided by the act, before the execution of the convey- 
ance or mortgage to him, and the payment of the purchase or mortgage 
money by him. And no such judgment, nor any writ of execution or 
other process thereon, was to affect any land as to a honSi fide r^co^-i 
*purchaser or mortgagee, although execution or other process 
should have issued thereon and have been duly registered, unless such 
execution or other process should be executed and put in force within 
three calendar months from the time when it was registered. A registry 
of writs of execution was also provided ;(a) but as the entry was required 
to be made in alphabetical order by the names of the persons in whose 
behalf the judgments were registered, and not by the name of the debtors, 
it was still necessary to search for judgments in the registry above re- 
ferred to. (J) 

An act has at length been passed which entirely deprives all future 
judgments of their lien on real estates.((?)^ This act, which was passed 

(tt) Sut. 3 & 4 Vict. e. 82, 8. 2 ; 18 & 19 Vict. c. 15, ss. 4, 6. 

(z) Beayan v. The Earl of Oxford, 6 Oe Gex, M. & G. 492. 

(y) Stat. 2^3 Vict. c. 11, 8. 5 ; Lane v. Jacksoa, 20 Beav. 535. 

(«) Stat. 23 k 24 Vict. c. 38, s. 1. 

(a) Stat. 23 & 24 Vict c. 38, 8. 2. (6) Ante, p. 80. 

(e) Stat. 27 & 28 Vict. c. 112. The attention of the author has just been caUed to the 
recent case of Thornton v. Finch, 4 Giffard, 515, on the construction of the stat. 27 & 28 
Vict. c. 112. The Court in that case granted an injunction to restrain mortgagees with a 

^ In the earlier editions of this work the bilitj of lands in the hands of purchasers 
author expressed the opinion that the lia- without notice, to judgment and crown 
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on the 29th of July, 1864, provides that no future judgment shall affect 
any land, of whatever tenure, until such land shall have been actually 

power of Ba]e from paying over the balance of the purchase- money to the mortgagor, on 
the ground that the plaintiff had a judgment against him obtained subsequently to the 
passing of the act, viz., on the 4th of August, 1864, on which judgment a writ of elegit 
was issued on the Tth of September following. The act recites that it is desirable to 
assimilate the law affecting freehold, copyhold and leasehold estates to that affecting 
purely personal estates in rcspectof future judgments, statutes and recognizances. Judg- 
ments, as is well known, form no lien on the purely personal estate of the debtor. The 
Act then enacts that no judgment to be thereafter entered up shall affect any land until 
such land shall have been actually delivered in execution by virtue of a writ of elegit or 
other lawful authority. By section 2, the word "land'' is to include all hereditaments, 
corporeal or incorporealj or any interett therein. By section 3, every writ or other process 
of execution, by virtue whereof any land thall have been delivered in execution, shall be re- 
gistered as therein mentioned, and no other or prior registration of such judgment shall 
be necessary for any purpose. By section 4, every creditor to whom any land shall have 
been actually delivered in execution, and whose writ or process shall be duly registered, 
may obtain from the Court of Chancery, upon petition, an order for sale of his debtors' 
interest in such lands. Section 5 enacts, that, if it shall appear that any other judgment 
debt is a charge on such land, the creditor entitled to the benefit of such charge (whether 
prior or subsequent to the charge of the petitioner) shall be served with notice of the order 
for sale. This last section certainly seems to imply the possibility of a subsequent judg- 
ment being a charge on the land. It is difficult to see why the words " or subsequent" 
were inserted. But the light thrown by the preamble on the construction of the Act 
seems to show the intention of the legislature, that no judgment as such should be a 
charge on any interest in real estate until the same should have been actually taken in 
execution under such judgment. Where the interest of the debtor can only be got at by 
the intervention of the Court of Chancery, the decree of that Court in the creditor's favor 
seems tantamount to actual delivery. The author submits that, though the injunction 
was rightly granted, the case affords no ground either for the doubt stated in the marginal 
note (p. 515), as id the application of the statute to an equity of redemption, or for the 
proposition in the note of the learned editor (p. 518), that the Act does not deprive a 
judgment creditor of his charge who is unable to have the land delivered to him in exe- 
cution. 

debts, was of little practical benefit to court clerks, for moderate fees, to give cer- 
creditors or the public, and that its aboli- tificates, under their seals, of the judgments 
tion would be a great improvement in the entered in their respective courts within the 
law. The passage of the Act of 27 k 28 period inquired of. For any error in such 
Vict c. 112, would seem to show that the certificate by which the purchaser is dam- 
same opinion was generally entertained by aged, the officer is liable on his official bond, 
the profession, or at least by parliament. In and the measure of damages is the loss acta- 
the United States, however, where judg> ally sustained by the purchaser by reason 
ments are universally held to be liens upon of such error or omission. Such certificates 
lands, the system has not met with the same are universally taken on each conveyance 
unpopularity, and has been attended with and form part of the title papers. A certain 
very little practical difficulty or expense, period is limited by statute (in most of the 
By statutes in nearly if not quite all the states from three to six years), beyond 
states, judgment indexes are ordered to be which a judgment ceases to be a lien unless 
kept by the clerks of the various courts, revived by scire facias and entered anew on 
and not only are these indexes open to in- the index, 
spection, but it is made the duty of the 
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delivered in execution by virtue of a writ of elegit^ or other lawful 
authority, in pursuance of such juclgment.(d) In the construction of 
the act, the term "judgment" is to be taken to include registered 
decrees, orders of courts of equity and bankruptcy, and other orders 
having the operation of a judgment.(e) Every writ, by virtue whereof 
any land shall have been actually delivered in execution, must be regis- 
tered in the manner provided by the last-mentioned act,(/) but in the 
name of the debtor against whom such writ or process is issued, instead 
of, as under that act, in the name of the creditor. And no other regis- 
tration of the judgment is to be deemed necessary for any purpose.(^) 
Every creditor to whom any land of his debtor shall have been actually 
delivered *in e^cecution by virtue of any judgment, and whose r*oQ-| 
writ shall have been duly registered, may obtain from the Court 
of Chancery, upon petition in a summary way, an order for the sale of 
his debtor's interest in such land.(A) The other judgment creditors, if 
any, are to be served with notice of the order for sale ; and the proceeds 
of the sale are to be distributed among the persons who may be found 
entitled thereto, according to their priorities. (i) And every person 
claiming any interest in such land through, or under the debtor, by any 
means subsequent to the delivery of such land in execution as aforesaid, 
is bound by every such order for sale, and by all the proceedings con- 
sequent thereon. (ft) This act does not extend to Ireland.(Q This act 
extends not only to judgments, but also to statutes and recognizances. 
Statutes merchant and statutes staple, which are here referred to, are 
modes of securing money that have long been obsolete. Recognizances 
are entered into before a court of record or a magistrate; and, like 
judgments, they were a charge on lands until the passing of this act.(7n) 

Lands in either of the counties palatine of Lancaster or Durham were 
affected both by judgments of the courts at Westminster, and also by 
judgments of the Palatine Court.(n) These latter judgments had, within 
the county palatine, the same effect as judgments of the courts at West- 
minster ; and an index for their registration was established in each of 
the counties palatine, similar to the index of judgments at the Common 
Pleas.(o) And by a recent statute(p) it was provided, *that no r^o^-i 
judgment, decree, order, or rule of any court should bind lands 

(d) Sect. 1. (c) Sect. 2. (/) Stat. 23 & 24 Vict. c. 38. 

(g) Stat. 27 k 28 Vict. c. 112, s. 3. (A) Stat. 27 k 28 Vict. c. 112, 8. 4. 

(t) Sect. 6. (A) Sect. 6. (/) Sect. 7. 

(m) See the author's "Principles of the Law of Personal Property," 100, 5th ed. 

(n) 2 Wms. Saund. 194. (o) Stat. 1 & 2 Vict. c. 110, s. 21. 

0») Stat. IS k 19 Vict. c. 15, s. 2. 
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in the counties palatine, as against purchasers, mortgagees, or creditors, 
until registration in the court of the county palatine in which the lands 
were situate. And the same provisions as to re registration within five 
years as applied to the registry of the Court of Common Pleas applied 
also to these registries. (9) Lands in the county palatine of Chester, 
and in the principality of Wales, have been placed by a modern statute 
exclusively within the jurisdiction of the courts at Westminster ;(r) and 
by another 8tatute(«) the palatinate jurisdiction within the county of 
Durham, which formerly belonged to the Bishop of Durham, has been 
transferred to the crown. 

Debts due, or which may become due, to the crown, from persons who 
are accountants to the crown,(^) and debts of record, or by bond, or 
specialty, due from other persons to the crown,(w) are also binding on 
their estates in fee simple when sold, as well as when devised by will, 
or suiTered to descend to the heir-at-law.^ But any two(a;) of the Corn- 
er) Stat. 18 & 19 Vict c. 16, s. 3. (r) Stat. 11 Geo. IV. k I Will. IV. c. 70, 8. U. 
(«) Stat. 6 4 7 Will. IV. c. 19, amended bjr stat. 21 & 22 Vict. c. 45. 
(t) Stat. 13 Eliz. c 4 ; 25 Geo. III. c. 35 ; Co. Litt. 191 a, n (1), vi. 9. See also stats. 1 k 
2 Geo. IV. c. 121, s. 10 ; 2 A 3 Vict. c. 11, ss. 9, 10, 1 1 ; Sugd. Vend. & Pur. 436, 13th ed. 
(ti) Stat. 33 Hen. VIII. c. 39, ss. 50, 75. But simple contract debts due to the crown 
by the vendor are not binding on the purchaser, unless ho has notice of them, King v. 
Smith, Wightw. 34 ; Casberd v. Attornej-General, 6 Price, 474. 
(z) Stat. 12 & 13 Vict. c. 89. 



1 And the king is entitled to first execu- 431, considered, and held to be within that 

tion, '- so always that the king's suit be taken clause of the Constitution (Art. 1, J VIII.), 

and commenced on process awarded for the authorizing Congress to make all laws 

said debt at the king's suit, before judgment necessary and proper for carrying into exe- 

given for the said other person or persons." cution the power vested by it in the general 

Stat. 33 Hen. VIII. c. 39, { 74. government. Unlike the English law, how- 

By several acts of Congress (3l6t July, ever, no lien is created by these statutes: 

1789, ch. 35, 2 21, Statutes ut Large, p. 42; Fisher v. Blight, United States v. Hooe, 

4th August, 1790, ch. 35, J 49, Id. p. 109 ; supra ; and if the debtor have made a bond 

2d May, 1792, ch. 27, J 18,^d. p. 263; 3d fide conveyance of his estate, by sale or 

March, 1797, ch. 20, J 5, Id. p. 515; 2d mortgage, or if it has been seized under an 

March, 1799, ch. 22, J 66, Id. p. 676), a execution, the property is divested from the 

priority is given to the United States, as a debtor, and cannot be made liable to the 

creditor, over other creditors in case of the Unitel States. Thelluson v. Smith, 2 Whea- 

debtor's death, without sufficient assets, — his ton, 399 ; Brent v. The Bank of Washinjrton, 

bankruptcy or legal insolvency, — his volun- 10 Peters, 596. R. 

tary assignment for the benefit of creditors, [In addition to the preference thus claimed 

— or of his being absent, concealed, or ab- by the United States, alike preference is tis- 

sconding ; and these statutes were, in the serted by some of the states for debts due 

cases of Fisher v. Blight, 2 Cranch, 358, them. 

United States v. Hooe, 3 Id. 73, Harrison v. Thus in Massachusetts and New York, 

Sherry, 5 Id. 289, Prince v. Bartlett, 8 Id. taxes and public rates are entitled to be paid 
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missioners of the Treasury are empowered, upon such terms as they may 
think proper, to certify by writing under their hands, that any lands of 
any crown debtor, or accountant to the crown, shall be held by the pur- 
chaser or mortgagee thereof discharged from all further claims of her 
Majesty, her heirs or successors, in respect of any debt or liability of 
the *debtor or accountant to whom such lands belonged.(y) And rjicor-i 
a similar power has more recently been given to any two of the 
commissioners, or other principal officers of any public department with 
respect to any crown bond or other security concerning or incident to 
any such department ; or if there be only one such commissioner or 
officer then the power is vested in him. (2;) Actions at law and suits in 
equity, respecting the lands, will also bind a purchaser, as well as the 
heir or devisee ; that is, ho must abide by the result, although he may 
be ignorant that any such proceedings are depending.(a) To obviate 
the dangerous liability of purchasers to crown debts and pending suit^, 
indexes have been opened at the Common Pleas of the names of crown 
debtors, and also of parties to suits ; and lands cannot now be charged, 
in the hands of purchasers, with either of these liabilities, unless the 
name, abode, and description of the owner, with other particulars, are 
inserted in the proper index. And from the 31st of December, 1859, 
the provisions already mentioned for the re-registry of judgments every 
five years have been applied to crown debts ; and notice of any crown 
debt not duly re-registered has been rendered of no avail against a pur- 
chascr.(6) The indexes of crown debts and pending suits, together with 
the index of judgment debts, are accordingly searched previously to 
every purchase of lands ; and, if the name of the vendor should be found 
in either, the debt or liability must be got rid of, before the purchase 
can be safely completed. 

(y) Stat. 2 & 3 Vict. c. 11, 8. 10. 

(2) Slats. 16 & 17 Vict. c. 107, 88. 195—197 ; 23 & 24 Vict. c. 115, 8. 1. 

ia) Co. Litt. 344 b ; Anon. 1 Vern. 318 ; Hiern v. Mill, 13 Ves. 120 ; 3 Prest. Abst. 
354 ; Bellam J v. Sabine, 1 De Gex k Jones, 566. 

(b) StaU. 2 & 3 Vict. c. 11, ss. 7, 8 ; 22 & 23 Vict. c. 35, 8. 22. Porcbasera are indebted 
for this protection to Lord St. Leonards. 

ootofaninsolventdecedent's estate next after (ed. I860,) ch. 99, 2 Rev. S. New York, ch. 

debts preferred bj the laws of the United 6, art. 2 ; 1 Swan and Critchfield, Ohio Stat, 

States, and in Ohio taxes, and sums due the 580. The precedence of the United States 

State for duties on auction sales, take pre- however is independent of state legislation, 

cedence of general debts, though postponed U. S. v. Duncan, 4 McLean, 608. On the 

to dt:bts due the United States, expenses of other hand in Pennsylvania, debts due the 

foneral, last sickness and administration, State are by statute to be last paid. Pur- 

anU allowance to widow and children for don's Digest, Title Decedent's Estates, pi. 

sapport for twelve months. Gen. St. Mass. 79.] 
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r*861 Another instance of involuntary alienation for the ♦payment of 
debts, occurs on the bankruptcy of any person, in which event 
the \rhole of his freehold, as well as his personal estate, is now vested 
first in the official and afterwards in the creditors' assignee, by virtue 
of his appointment, in trust for the whole body of the creditors.(<?y On 
the insolvency of any person, his whole estate formerly vested in the 
provisional assignee of the Court for the Belief of Insolvent Debtors, 
from whom it was transferred to assignees appointed by the Court, vest- 
ing in them by virtue of their appointment, and without any conveyance, 
in trust for the benefit of the creditors of the insolvent, according to the 
provisions of the act for amending the laws for the relief of insolvent 
debtors. (d) The whole of these laws are however now repealed, and 
all debtors, whether traders or not, are subject to the provisions of the 
last act to amend the law relating to bankruptcy and insolvency in Eng- 
land, (g) Involuntary alienation of lands also occurs in case of high 
treason or murder committed by the owner, as will be hereafter more 
fully explained. 

So inherent is the right of alienation of all estates (except estates tail, 
in which, as we have seen, the right is only of a modified nature), that 
it is impossible for any owner, by any means, to divest himself of this 
right. And in the same manner the liability of estates to involuntary 
alienation for payment of debts cannot by any means be got rid of. So 
long as any estate is in the hands of any person, so long does his power 
r*^71 ^^ disposition continue,(/)^ and so long also continues his ♦liability 
to have the estate taken from him to satisfy the demands of his 
creditors. ((/) When, however, lands or property are given by one per- 
son, for the benefit of another, it is possible to confine the duration of 
the gift within the period in which it can be personally enjoyed by the 

(e) Stat. 12 & 13 Vict. c. 106, 88. 141, 142, repealing and consolidating the former 
statute 6 Geo. IV. c. 16, and subsequent acts ; amended by stat. 17 & 18 Vict. c. 119, and 
further amended and greatly altered by stat. 24 & 25 Vict. c. 134. 

{d) 1 & 2 Vict. c. 110, s. 23 et seq. See also 5 & 6 Vict. c. 116 ; 7 & 8 Vict c. 96 ; 10 & 
11 Vict. c. 102. 

(e) Stat. 24 k 25 Vict. c. 134. (/) Litt. s. 360; Go. Litt. 206 b, 223 a. 

(g) Brandon v. Robinson, 18 Ves. 429, 433. 

1 The student will, of course, remember, 2 Selden (N. Y.), 467 ; Schermerhom t. 

that since the repeal, in 1843, of the last Myers, 1 Denio, 448 ; Walker v. Vincent, 7 

United States Bankrupt Act of 1841, no such Harris, 369 ; Reifsnyder v. Hunter, Id. 41 ; 

involuntary alienation occurs here. R. Note to Dumpor's case, 1 Smith's Leading 

s So that any condition in restraint of its Gases, 99, 6th Am. Ed. R. ' 
alienation is void. De Peyster t. Michael, 
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grantee. Thus land, or any other property, may be given to trustees 
in trust for A. until he shall dispose of the same, or shall become bank- 
rapt or insolvent, or until any act or event shall occur, whereby the 
property might belong to any other person or persons ;(A) and this is 
frequently done. On the bankruptcy or insolvency of A., ar on his at- 
tempting to make any disposition of the property, it will in such a case 
not vest in his assignees, or follow the intended disposition ; but the in- 
terest which had been given to A. will thenceforth entirely cease ; in the 
same manner as where lands are given to a person for life, his interest 
terminates on his decease.^ But, although another person may make 
(A) Lockyer v. Savage, 2 Str. 947. 



^ " To allow a donor to impose a restraint 
on the alienation of a vested interest, co- 
extensive with its da ration, is to permit the 
creation of a right of property apart from 
its incidents, and to authorize the donee to 
hold the gift for the purposes of enjoyment, 
freed from the duty of applying it in dis- 
cbarge of his obligations.'^ Mr. Hare's note 
to Dumpor's case, 1 Smith's Leading Cases, 
113. Hence, the English law is strict in 
forbidding the existence of a continuing 
trost for a debtor's benefit, and unless the 
estate be guarded by such a limitation over, 
as is noticed in the text, it can be reached 
by creditors claiming either by voluntary or 
involuntary alienation — by voluntary aliena- 
tion, as by an assignment for their benefit — 
by involuntary alienation, as by sale under 
execution. Thus in Brandon v. Robinson, 
18 Yesey, 429, there was a bequest to trus- 
tees to invest money, and pay the dividends 
from time to time into the proper hands of 
the testator's son, or upon his own receipt, 
to the intent the same should not be grant- 
able, transferable, or otherwise assignable, 
by way of anticipation of any unreceived 
payments, or of any part thereof, with a re- 
mainder to bis next of kin, and it was held 
by Lord Eidon, that his assignees in bank- 
ruptcy were entitled to his interest during 
life. This case was followed by Graves v. 
Dolphin, 1 Simons, 66 ; Green v. Spicer, 1 
Russell & Mylne, 395, and many others; 
and its principle has been carried so fur that 
the distinction is well settled, that a limita- 
tion over in case of a charge or astignmeni 
will not take effect where the cestui que trust 



commits an act of bankruptcy^ as the aliena- 
tion is not voluntary, but by the act of law. 
Shee V. HaU, 13 Vesey, 104; Rockford v. 
Hackman, 9 Hare, 475. So in New York, 
in the case of Hallet v. Thompson, 5 Paige, 
586, where executors were directed to retain 
a legacy, and pay the annual interest thereof 
to the legatee, unless he should, by a written 
instrument, require the payment of the prin- 
cipal to himself, in which case the whole 
was to be paid to him, upon a bill filed by 
a creditor, to compel the execution of such 
an instrument, a demurrer for want of 
equity was overruled, the chancellor having 
DO doubt that, independently of the provis- 
ions of the Revised Statutes on the subject, 
it would be the duty of the court to compel 
the execution of this beneficial trust power 
to enable the creditors to obtain payment of 
the legacy. [And see Bramhall v. Ferris, 14 
N. Y., 41, and Stuart v. McMartin, 5 Barb. 
444.] 

So, in Massachusetts, where a testator 
had devised the use of a farm, not subject 
to conveyance or attachment, the restriction 
was held to be repugnant to the estate, and 
therefore void. Blackstone Bank v. Davis, 
21 Picltering, 42; Hall v. Tafts, 18 Id. 455; 
and it is believed, that in nearly all of the 
United States, the English doctrine would 
be recognized and enforced. Dick v. Pitch- 
ford, 1 Dev. & Bait. Ch. (N. Car.) 480. 

In Pennsylvania, the case of Brandon v. 
Robinson has been cited with approbation 
as applied to voluntary alienations, and its 
principle held to be equally operative in the 
case of an unmarried or a widowed female, 
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such a gift for A/s benefit, A. would not be allowed to make such a dis- 
position of his own property in trust for himself.(2y An exception to 
this rule of law occurs in a case of a woman, who is permitted by the 
Court of Chancery to have property settled upon her in such a way, 
that she cannot when married make any disposition of it during the 
coverture or marriage ; but this mode of settlement is of comparatively 
modern date.(A) There are also certain cases in which the personal en- 
joyment of property is essential to the performance of certain public 
duties, and in which no alienation of such property can be made ; thus 



[*88] 



a benefice with cure of *souls cannot be directly charged or en- 



cumbered ;{l) so offices concerning the administration of justice, 
and pensions and salaries given by the state for the support of the 
grantee in the performance of present or future duties, cannot be 

({) Lester v. Garland, 5 Sim. 205 ; Phipps v. Lord Ennismore, 4 Russ. 131. 

(k) Brandon v. Robinson, 18 Ves. 434 ; TuIIett v. Armstrong, 1 Beav. 1 ; 4 }1. k Cr. 
390 ; Scarborough v. Borman, 1 Beav. 34 ; 4 M. & Cr. 377. 

(l) Stilts. 13 Eliz. c. 20 ; 67 Geo. III. c. 99, s. 1; 1 & 2 Vict c. 106, 8. 1 ; Shaw r. 
Pritchard, 10 Barn & Cress. 241,. (E. C. L. R. vol. 21) ; Long v. Storie, 3 De Gex it Smale, 
308; Hawkins T. Gathercole, 6 De Gex, M. & G. 1. 



as in that of a male adult. Smith t. Starr, 
3 Wharton, 62 ; Harrison v. Brolaskey, 8 
Harris, 302. And it has been held, that a 
trust for the separate use of a married 
woman ceased on her disc-overture, and was 
not revived on her second marriage, and 
hence that her trustee under an assignment 
made by her second husband and her- 
self, was entitled to the estate, as against 
the trustt-es under the will of its donor. 
Hamersly v. Smith, 4 Wharton, 126; Hemp- 
hill'v. Hurford, 3 Watts & Sergeant, 216. 

[But see the remarks of Read, J., on the 
case of Harrison t. Brolasky, in Girard Ins. 
Co. V. Chambers, 10 Wright, 490, and the 
caiie of Shankland's Appeal, 11 Wright, 113.] 

But while the English law has thus been 
recognized in Pennsylvania, as respects vo- 
luntary alienation, it has, at the same time, 
been there held, and must be considered as 
now settled, contrary to the law as else- 
where enforced, and contrary as it would 
seem, to principle, that an estate may be 
limited in trust for a debtor, so that it shall 
be free from involuntary alienation at the 
suit of his creditors, whether the instrument 
do or do not coutaiu a limitation over, upon 
such an event. Fisher v. Taylor, 2 Raw^le, 



33 ; Ashurst v. Given 6, Watts & Sergeant, 
323 ; Vaux v. Parke, 7 Id. 19 ; Norris v. 
Johnson, 5 Barr, 289 ; Eyrick v. Hetrick, 1 
Harris, 491 ; Barnett's Appeal, 10 Wright, 
309—402; Shankland's Appeal, 11 Wright, 
113. [And it seems that the same is held 
to be the law in Connecticut, Lcavitt t. 
Beirne, 21 Conn. 8 ; Virginia, Markham t. 
Guerrant, 4 Leigh, 279 ; Johnson v. Zane's 
Trustees, 11 Grattan 552; Kentucky, Pope, 
v. Elliott, 8 B. Monroe, 56 ; and Alabama, 
Hill V. McRae, 27 Ala. 175.] Between those 
cases on the one hand, and those cited in 
the previous paragraph on the otber, it is 
doubtful what effect would be given to an 
assignment by such a debtor for the benefit 
of his creditors. The point was noticed at 
the close of the decision in Vaux v. Parke, 
but no opinion pronounced upon it. [It is 
held however in Pennsylvania that a man 
cannot create such a trust for his own bene- 
fit, Mackason's Appeal, 6 Wright, 330, and 
this appears to be the general rale, though 
such a trust for the benefit of the grantor and 
hit toife or family has been supported in several 
states, Markham v. Guerrant, 4 Leigh, 
271); Johnson v. Zane's Trustees, 1 1 Gratton, 
552; Hill V. McRae, 27 Ala. 175.] R. 
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aliened ;(vi) though pensions for past services are, generally speaking, 
not within the rule.(ny 

In addition to the interests which may be created by alienation, either 
volnntary or involuntary, there are certain rights, conferred by law on 
husbands and wives in each other's lands, by means of which the de- 
scent of an estate, from an ancestor to his heir, may partially be de- 
feated. These rights will be the subject of a future chapter. If, 
however, the tenant in fee simple should not have disposed of his estate 
in his lifetime, or by his will ; if it should not be swallowed up by his 
debts ; and if he should not have been either traitor or murderer, his 
lands will descend (subject to any rights of his wife) to the heir at law. 
The heir, as we have before observed, (o) is a person appointed by the 

(m) Flarty v. Odium, 3 T. Rep. 681 ; stats. 5 & 6 Edw. VI. c. 16 ; 49 Geo. III. c. 126. 

(n) McCarthy v. Goold, 1 Ball k Beattj, 387 ; Tunstal v. Boolhby, 10 Sim. 642. But 
see statutes 47 Geo. III. sess. 2, c. 25, s. 4 and 11 Geo. IV. k I Will. IV. c. 20, a. 47 ; 
Lloyd V. Chcetham, 3 Giff. 171 ; Heald v. Hay, 3 Giflf. 467. 

(o) Ante, p. 62. 



1 Thus equity will not give effect to the 
assif^nmeut of the half-pay or full pay of an 
oflBcer in the army : Stone v. Lidderdale, 2 
Aostruther, 533 ; Priddy v. Rose, 3 Merivale, 
102; nor to the salary of a parliamentary 
coQDsel for the treasury : Cooper v. Rtilly, 
2 Simons, 560 ; and in Davis v. The Duke 
of Marlborough, 1 Swanston, 74, it was held 
that the pension granted by parliament for 
the more honorable support of the dignities 
of the Duke of Marlborough and his poster- 
ity WA3 inalienable : Greenfell v. Dean and 
Canons of Windsor, 2 Beavan, 550. [So a 
license to keep a ferry under the laws of Mas- 
sachusetts 18 not assignable. The Maverick, 
Sprague, 23.] Prize-money, however, has 
been held to be assignable before any inter- 
est bad vested by grant of the Crown. Alex- 
ander V. The Duke of Wellington, 2 Russel 
k Mylne, 35. So compensation for extra 
services or for injuries inflicted by vessels of 
a foreign country, though before the treaty 
or vote of Congress, necessary for that pur- 
pose. Conoegys v. Yasse, 7 Peters, 196; 
Milnor v. Metz, 16 Id. 221 ; Couch v. Delap- 
lainc, 2 Corastock, 307. And soof h pension 
granted by government in compensation for 
the loss of a place in the Custom^. Tunstall 
V. Boothby, 10 Simons, 542. In Brackettv. 



Blake, 8 Metcalf, 355, it was held that an 
assignment of the quarter's salary of a city 
marshal, who was annually appointed by the 
corporation, made during the current quar- 
ter, was valid. [So also an assignment of a 
month's wages under an existing appoint- 
ment as city watchman, was held good for 
the wages of the current month. Macomber 
V. Doane, 2 Allen, 541.] »' The correct dis- 
tinction," said Parke, B., in a recent case, 
>( made, in the cases on this subject, is that 
a man may always assign a pension given to 
him entirely as a compensation for past ser- 
vices, whether granted to him for life, or 
merely during the pleasure of others. In 
such a case, the assignee acquires a title to 
it, both in equity and at law, and may re- 
cover back any sum received in rejpect of 
it by the assign c-r, after the date of the as- 
signment. But where the pension is gran- 
ted, not exclusively for past services, but as 
a consideration fur some continuing duty or 
service, although the amount of it may be 
influenced by the length of the service which 
the party has already performed, it is against 
the policy of the law that it should be as- 
signable." Wells V. Foster, 8 Mceson k 
Welsby, 152. R. 



112 OF CORPOREAL HEREDITAMENIS. 

law. He is called into existence by his ancestor's decease, for no man 
during his lifetime can have an heir. Nemo est hseres viventis. A man 
may have an heir apparent^ or an heir presumptive^ but until his de- 
cease he has no heir. The heir apparent is the person, who, if he sur- 
vive the ancestor, must certainly be his heir, as the eldest son in the 
lifetime of his father. The heir presumptive is the person, who, though 
not certain to be heir at all events, should he survive, would yet be the 
r^coQ-i heir in case of the ancestor's ^immediate decease. Thus an only 
daughter is the heiress presumptive of her father : if he were now 
to die, she would at once be his heir ; but she is not certain of being 
heir ; for her father may have a son, who would supplant her, and be- 
come heir apparent during the father's lifetime, and his heir after his 
decease. An heir at law is the only person in whom the law of Eng- 
land vests property, whether he will or not. If I make a conveyance 
of land to a person in my lifetime, or leave him any property by my 
will, he may, if he pleases, disclaim taking it, and in such case it will 
not vest in him against his will.(j9) But an heir at law, immediately on 
the decease of his ancestor, becomes presumptively possessed, or seized 
in law, of all his lands.(9) No disclaimer that he may make will have 
any eflFect, though, of course he may, as soon as he pleases, dispose of 
the property by an ordinary conveyance. A title as heir at law is not 
nearly so frequent now as it was in the times when the right of aliena- 
tion wus more restricted. And when it does occur, it is often established 
with difficulty. This difficulty arises more from the nature of the facts 
to be proved, than from any uncertainty in the law. For the rules of 
descent have now attained an almost mathematical accuracy, so that, if 
the facts are rightly given, the heir at law can at once be pointed out. 
Tlie accuracy of the law has arisen by degrees, by the successive deter- 
mination of disputed points. Thus, we have seen that, in the early 
feudal times, an estate to a man and his heirs simply, which is now an 
estate in fee simple, was descendible only to his offspring,^ in the same 
manner as an estate tail at the present day ; but in process of time col- 
lateral relations were admitted to succeed. When this succession of 
collaterals first took place is a question involved in much obscurity ; we 

{p) Nicholson T. Wordsworth, 2 Swanst. 365, 372. 
(9) Watkins on DescenU, 25, 26 (4th ed. 34). 

1 The first notice of the law of primo- Henrj II. the eldest son was sole heir of 

geniture in England, was in the reign of lands held on military tenure ; though land 

Henry I. (Leg. Hen. I. c. 70), when it was held by free socage tenure descended, as 

declared that the capital fief of the father before, to all the sons equally. Qlanville 

shoutd go to the eldest son. In the reign of vii. c. 3. B. 
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only know that in *the time of Henry II. the law was settled as r*90T 
follows : — In default of lineal descendants, the brothers and sis- 
ters came in ; and if they were dead, their children ; then the uncles and 
their children ; and then the aunts and their children ; males being 
always preferred to female8.(r) Subsequently, about the time of Henry 
llL(s) the old Saxon rule, which divided the inheritance equally 
among all males of the same degree, and which had hitherto prevailed 
as to all lands not actually the subjects of feudal tenure,(^) gave place 
to the feudal law, introduced by the Normans, of descent to the eldest 
son or eldest brother ; though among females the estate was still equally 
divided, as it is at present. And, about the same time, all descendants 
in infinitum of any person, who would have been heir if living, were 
allowed to inherit by right of representation. Thus, if the eldest son 
died in the lifetime of his father, and left issue, that issue, though a 
grandson or granddaughter only, was to be preferred in inheritance be- 
fore any younger son.(w) The father, moreover, or any other lineal 
ancestor, was never allowed to succeed as heir to his son or other de- 
scendant ; neither were kindred of the half-blood admitted to inherit.(:i;) 
The rules of descent, thus gradually fixed, long remained unaltered. 
Lord Hale, in whose time they had continued the same for above 400 
years, was the first to reduce them to a series of canons ;(y) which were 
afterwards admirably explained and illustrated by Blackstone, in his 
well-known Commentaries ; nor was any alteration made till the enact- 
ment of the act for the amendment of the law of inheritance,(2) a.d. 1833. 
By this act, among other ^important alterations, the father is r^sui-i 
heir to his son, supposing the latter to leave no issue ; and all ^ -^ 
lineal ancestors are rendered capable of being heirs ;{a) relations of the 
half-blood are also admitted to succeed, though only on failure of rela- 
tions in the same degree of the whole blood.(() The act has, moreover, 
settled a doubtful point in the law of descent to distant heirs. The 
rules of descent, as modified by this act, will be found at large in the 
next chapter. 

(r) 1 Reeves' Hist. Bag. Law;, 43. 

(«) 1 Reeves' Hist 310; 2 Black. Com. 215; Oo. Litt. 191 a, note (1), vi. 4. 
(0 Clements v. Sandaman, 1 P. Wms. 64; 2 Lord Raymond, 1024 ; 1 Scriv. Cop. 53. 
(u) 1 Reeves' Hist. 310. (x) 2 Black. Com. c. 14. 

(y) Hale's Hist. Com. Law, 6th ed., p. 318 et seq. 

(2) Sut. 3 & 4 Win. IV. c. 106, amended by stat. 22 & 23 Vict. c. 35, ss. 19, 20. 
(a) Stat. 3^4 Will. IV. c. 106, s. 6. . (6) Sect. 9. 

8 
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[*92] *CHAPTER IV. 

OF THE DESCENT OF AN ESTATE IN FEE SIMPLE.^ 

We shall now proceed to consider the rules of the descent of an estiite 
in fee simple, as altered by the act for the amendment of the law of 
inheritance.(a) This act does not extend to any descent on the decease 
of any person, who may have died before the first of January, 1884.(6) 
For the rules of descent prior to that date, the reader is referred to the 
Commentaries of BIackstone,(c?) and to Watkins* Essay on the Law of 
Descents. 

1. The first rule of descent now is, that inheritances shall lineally 
descend, in the first place, to the issue of the last purchaser in infinitum. 
The word purchase has in law a meaning more extended than its ordi- 
nary sense: it is possession to which a man cometh not by title of 
descent :((i) a devisee under a will is accordingly a purchaser in law. 
And, by the act, the purchaser from whom descent is to be traced is 
defined to be the last person who had a right to the land, and who 
cannot be proved to have acquired the land by descent, or by certain 
means(e) which render the land part of, or descendible in the same 
manner as, other land acquired by descent. This rule is an alteration 
of the old law, which was, that descent should be traced from the person 
r*qQ~i 'whola«t had the feudal possession or seisin^ as it was called; '*'tbe 
maxim being seitina facit %ti'pitem.(ff This maxim, a relic of 
the troublesome times when right without possession was worth bat 

(a) Stat. 3 & 4 WiU. IV. c. 106, amended by stot. 22 k 23 tict. c. 35, bs. 19, 20. 
(6) Sect. 11. (e) 2 Black. Com. c. 14. (d) Litt. a. 12. 

(«) Escheat, Partition and Inclosure, s. 1. 
(/) 2 Black. Com. 209 j Walk. Descent, c. 1, s. 2. 

1 The descent of real estate on this side to collect the statutes of over tbirtj differ- 

of the Atlantic, is regalated by the local e nt states, and give briefly their substance 

statutes in the different states, which it and result, with entire accuracy as to aU of 

would be out of place to insert in a work them, — a diflBculty the most freely acknowl- 

like the present. A collection of them may edged by those who hare attempted it most 

be found in 3 Greenleafs Cruise on Real successfully. The laws, moreorer, *< on this 

Property, 169. The student, however, who as on many other subjects, are not constant, 

desires to inform himself accurately as to but exposed to the restless love of change, 

the statute law of any state, upon this or which seems to be inherent in American 

almost any other subject, will resort to policy, both as to constitution and laws." 

those laws themselves, as whatever may be 4 Kent's Commentaries, 406, n. R. 

the diligence or fidelity of any text writer > A maxim to be considered virtually ab« 

upon American law, it is nearly impossible rogated in nearly all the United States, and 
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little, sometimes gave occasion to difficulties, owing to the uncertainty 
of the question, whether possession had or had not been taken by any 
person entitled as heir; thus, where a man was entering into a house 
by the window, and when half ont and half in, was pulled out again by 
the heels, it was made a question, whether or no this entry was sufficient, 
and it was adjudged that it was.(^) These difficulties cannot arise under 
the new act; for now the heir to be sought for is not the heir of the 
person last poMessed^ but the heir of the last person entitled who did not 
inherity whether he did or did not obtain the possession, or the receipt 
of the rents and profits of the land. The rule, as altered, is not indeed 
altogether free from objection ; for it will be observed that, not content 
with making a title to the land equivalent to possession, the act has 
added a new term to the definition, by directing descent to be traced 
from the last person entitled who did not inherit. So that if a person 
who has become entitled as heir to another should die intestate, the heir 
to be sought for is not the heir of such last owner, but the heir of the 
person from whom such last owner inherited. This provision, though 
made by an act consequent on the report of the Real Property Com- 
missioners, was not proposed by them. The commissioners merely pro- 
posed that lands should pass to the heir of the person last entitledj{h) 
instead, as before, of the person last possessed; thus facilitating the 
discovery of the heir, by rendering a mere title to the lands sufficient 
to make the person entitled the stock of descent, without his obtaining 
the feudal possession, as before required. Under the old law, descent 
was confined within the limits of the family of the *pur€haser; r^oA-\ 
but now no person who can be shown to have inherited can be 
the stock of descent, except in the case of the total failure of the heirs 
of the purchaser ;(t) in every other case, descent must be traced from 
the last purchaser. The author is bound to state that the decision of 
the Courts of Exchequer and Exchequer Chamber, in the recent case of 
Moggleton v. Barnett,(A) is opposed to this view of the construction of 
the statute. The reasons which have induced the author to think that 
decision erroneous will be found in Appendix A. 

2. The second rule is, that the male issue shall be admitted before 
the female.(Z)^ 

iff) Watk. Descent, 45 (4th ed. 53). (A) Thirteenth proposal as to Descents, 

(t) Stat. 22 k 23 Vict. c. 35, ss. 19, 20. (k) 1 H. ft N. 282 ; 2 H. ft N. 653. 

{I) 2 Black. Com. 212. 

every interest which the intestate maj have ^ In all of the United States, except, it 

had is embraced in the Statutes of Descent, would seem, in Tennessee, all the children, 

4 Kent's Com. 388; 3 Greenleafs Cruise, females as well as males, inherit equally 

142. B. together, subject in some of them to the 
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8. The third rale is, that where two or more of the male issue are in 
equal degree of consanguinity to the purchaser, the eldest only shall 
inherit; but the females shall inherit all together.(m) The last two 
rules are the same now as before the recent act; accordingly, if a man 
has two sons, William and John, and two daughters, Susannah and 
Catharine,(n) William, the eldest son, is the heir at law, in exclusion of 
his younger brother John, according to the third rule, and of his sisters, 
Susannah and Catharine, according to rule 2, although such sisters 
should be his seniors in years. If, however, William should die without 
issue, then John will succeed, by the second rule, in exclusion of his 
sisters ; but if John also should die without issue, the two sisters will 
succeed in equal shares by the third rule, as being together heir to their 
father. 

Primogeniture, or the right of the eldest among the males to inherit, 
was a matter of far greater consequence in ancient times, before alien- 
r*951 ^^^^^ ^y ^''^ ^*® permitted, *than it is at present. Its feudal 
origin is undisputed ; but in this country it appears to have taken 
deeper root than elsewhere ; for a total exclusion of the younger sons 
appears to be peculiar to England : in other countries, some portion of 
the inheritance, or some charge upon it, is, in many cases at least, 
secured by law to the younger sons.(o) From this ancient right has 
arisen the modetn English custom of settling the family estates on the 
eldest son ;^ but the right and the custom are quite distinct ; the right 
may be prevented by the owner making his will; and a conformity to 
the oustom is entirely at his option. 

When two or more persons together form an heir, they are called in 
law coparcenersy or, more shortly, parcener9.{p) The term is derived, 
according to Littleton,(9) from the circumstance, that the law will con- 
•strain them to make partition ; that is, any one may oblige all the others 
so to do. Whatever may be thought of this derivation, it will serve to 
remind the reader, that coparceners are the only kind of joint owners, 
to whom the ancient common law granted the power of severing their 
estates without mutual consent : as the estate in coparcenary was cast 

(m) 2 Black. Com. 214. 

(n) See -the Table of Descents anaexed. (o) Go. Litt. 191 a, n. (1), vi. 4. 

\p) Bac. Abr. tit. Coparceners. (q) Sect. 241 ; 2 Black. Com. 189. 

right of the eldest to the family mansion, or English settlements, provisos for raising 

thelikeipaying to the others their respective portions for younger sons are almost uni- 

shares of its value. R. versaL B. 

1 It may, however, be noticed, that in 



OF THE DESCENT OF AN ESTATE IN FEB SIMPLE. 117 

on them bj the act of the law, and not by their own agreement, it was 
thought right that the perverseness of one should not prevent the others 
from obtaining a more beneficial method of enjoying the property. This 
compulsory partition was formerly effected by a writ of partition,(r) a 
proceeding now aboli8hed.(«) The modern method is by a commission 
issued for the purpose by the Court of Chancery ;{t) partition, however, 
is most frequently made by voluntary agreement ^between the rtogi 
parties, and for this purpose a deed has, by a modern act of par- 
liament, been rendered essential in every case.(t*y When partition has 
been effected, the lands allotted are said to be held in Beveralty ; and 
each owner is said to have the entirety of her own parcel. After parti- 
tion, the several parcels of land descend in the same manner as the un- 
divided shares, for which they have been substituted ;(v) the coparce- 
ners, therefore, do not by partition become jmr<?Aa«er«, but still continue 
to be entitled by descent. The term eoparcener% is not applied to any 
other joint owners, but only to those who have become entitled as 
coheirs. («r) 

4. The fourth rule is, that all the lineal descendants in infinitum of 
any person deceased shall represent their ancestor ; that is, shall stand 
in the same place as the person himself would have done, had he been 
living.(2;) Thus, in the case above mentioned, on the death of William 

(r) Litt B8. 247, 248. («) Stat 3 & 4 WiU. lY. c. 27, 8. 36. 

{t) Go. Litt 169 a, n. (2); I Fonb. Eq. 18 ; Ganning v. Ganning, 2 Drewry, 434. 
(tt) Stat. 8 & 9 Vict c. 106, 8. 3, repealing stat 7 & 8 Vict c. 76, 8. 3, to the same 
effect 
(v) 2 Prest. Abst. 72 ; Doe d. Grosthwaite v. Dixon, 6 Add. k Ellis, 834, B. G. L. R. 

TOl. 31. 
(tp) Litt 8. 254. (z) 2 Black. Gom. 216. 

1 Partition bj the hrwe de partUwne fa- requisite for that purpose ; and consequently 

denda is constantlj employed in the United when any of these were infants, the convey- 

States, regulated in many of them by their ances were, as to them, respited until their 

local statutes, while partition in equity is en- majority, when they were given a day in 

forced in all the states where a general court to show cause against the decree, 

chancery jurisdiction extends. See passim Note to Agar v. Fairfax, j^aMtm, 2 Leading 

note to 2 Oreenleaf 8 Gruise, 413 An im- Gases in Eq. 639, 3d Am. Ed. But by a recent 

portant difference between these modes of English statute (13 & 14 Victoria, c. 60), the 

effecting a partition is, that the approval by court there is authorized to make an order 

the court of the return of the sheriff and vesting the shares of infants in such persons 

inquest to the breve de partitUme faeienda^ and for such estates as the court shall direct, 

vests of it^lf the titles to the different shares For the form of the decree under this act, 

or purparts, while in equity, the decree of see Brown v. Wright, 3 Eng. Law and Eq. 

the court does not pass the title, and con- Rep. 190. R. 
veyances between the different parties are 
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the eldest son, leaving a son, that son would succeed to the whole by 
right of representation, in exclusion of his uncle John, and of his two 
aunts Susannah and Catharine ; or had William left a son and daugh- 
ter, such daughter would, after the decease of her brother, without issue, 
be, in like manner, the heir of her grandfather, in exclusion of her 
uncle and aunts. 

The preceding rules of descent apply as well to the descent of an 
estate tail, if not duly barred, as to that of an estate in fee simple. The 
descent of an estate tail is always traced from the purchaser, or donee 
in tail, that is, from the person to whom the estate tail was at first given. 
r*971 ^^'^ ^^ ^^^ ^^^^ before the recent act, as *well as now ;(y) for, 
^ the person who claims an entailed estate as heir claims only ac- 
cording to the express terms of the gift, or, as it is said, per formam 
doni. The gift is made to the donee, or purchaser, and the heirs of his 
body ; all persons, therefore, who can become entitled to the estate by 
descent, must answer the description of heirs of the purchaser's body ; 
in other words, must be his lineal heirs. The second and third rules 
also equally apply to estates tail, unless the restriction of the descent to 
heirs male or female should render unnecessary the second, and either 
clause of the third rule. The fourth rule completes the canon, so far as 
estates tail are concerned ; for, when the issue of the donee are ex- 
hausted, such an estate must necessarily determine. But the descent of 
an estate in fee simple may extend to many other persons, and accord- 
ingly requires for its guidance additional rules, with which we now 
proceed. 

5. The fifth rule is, that, on failure of lineal descendants, or issue of 
the purchaser, the inheritance shall descend to his nearest lineal ances- 
tor.^ This rule is materially different from the rule which prevailed 
before the passing of the recent act. The former rule was, that, on 
failure of lineal descendants or issue of the person last seised (or feudally 
possessed), the inheritance should descend to his collateral relations, 
being of the blood of the first purchaser, subject to the three preceding 
ru]es.(2) The old law never allowed lineal relations in the ascending 
line (that is, parents or ancestors) to succeed as heirs. But, by the 

(y) Doe d. Gregorjr v. Whichelo, 8 T. Rep. 211. (z) 2 Black. Com. 220. 

1 ThU rule, which abrogates the old ca- difference in many of them as' to the pa- 

non, that '' the inheritance lineally descends, rents taking jointly, or one in preference to 

but never lineally ascends," has a place in the other. R. 

the statutes of all the states, though with a 



OF THB DBSCBNT OF AN ESTATE IN FEB SIMPLE. 119 

new act, descent is to be traced through the ancestor, who is to be heir 
in preference to any person who would have been entitled to inherit, 
eitfier by tracing his descent through such lineal ^ancestor, or in rtoQi 
consequence of there being no descendant of such lineal ancestor. 
The exclusion of parents and other lineal ancestors from inheriting under 
the old law was a hardship of which it is not easy to see the propriety ; 
nor is the explanation usually given of its origin perhaps quite satisfac- 
tory. Bracton, who is followed by Lord Coke, compares the descent of 
an inheritance to that of a falling body, which never goes upwards in 
its course.(a)^ The modern explanation derives the origin of collateral 
heirships, in exclusion of lineal ancestors, from gifts of estates (at the 
time when inheritances were descendible only to issue or lineal heirs) 
made, by the terms of the gift, to be descendible to the heirs of the 
donee, in the same manner as an ancient inheritance would have de- 
scended. This was called a gift of &fetMlum notmm^ or new inheritance, 
to hold utfeudum antiquum^ as an ancient one. Now, an ancient in- 
heritance, — one derived in a course of descent from some remote lineal 
ancestor, — would of course be descendible to all the issue or lineal heirs 
of such ancestor, including, after the lapse of many years, numerous 
families^ all collaterally related to one another : an estate newly granted, 
to be descendible ut feudum antiquum^ would therefore be capable of 
descending to the collateral relations of the grantee, in the same manner 

(a) Bract, lib. 2, c. 29; Co. Litt 11 a. 

^ Such was Blackstone's charge against are to the same effect : Hsereditas natarali- 
Bracton and Coke, bat Chancellor Kent has ter descendit, nnnqaam natnraliter ascendit. 
shown << the reflection to be utterlj an- This is clearly the coarse and dictate of na- 
merited aod groundless. Bracton, after tare. It is alluded to in one of the Bpie- 
speaking of the descent of the fee to the ties of St. Paul (2 Cor. zii. 14); and it was 
lioeal and collateral heirs, adds, Descendit frequently and patheticallj inculcated in 
itaqaejus quasi ponderosum quid cadens the classical as well as in the juridical 
deorium recta linea vel transyersali, et nun- compositions of the ancients. (Taylor's Ele- 
quain reascendit ea Tia qua descendit. A meats of the Civil Law, 540-542.) The . 
latere tamen ascendit allcui propter de- ascent to parents Is up stream, and against 
fectum hasredum inferius provenientium. the natural order of succession. Bracton 
(Bracton, lib. 2, c. 29, sec. 1.) Lord Coke admits the ascent in collateral cases, which 
(Co. Litt 11 a), after quotiag the maxim in shows that he did not consider descent 
Littleton, that inheritances may lineally * regalated' by any dark conceit The < laws 
descend, bat not ascend, barely cites the of gravitation' were unknown when Brac- 
IMUsage in Bracton to prove that lineal as- ton wrote. He merely alluded to the de- 
cent, in the right line, is prohibited, and not scent of falling bodies by way of illustra- 
in the coUateral. He also refers to Rat- tion ; and it was a beautiful and impressive 
cliffe's ease (3 Co. 40), where some rea- allusion, worthy of the polished taste of 
M>Q3 are assigned for excluding the lineal Bracton, and the grave learning of Coke." 
wcent, and the law of gravity ^is not one of 4 Kent's Com. 395, n. R. 
them. The words of Glanville (lib. 7, c. 1) 
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as a really ancient inheritance, descended to him, woald have done. 
But an ancient inheritance could never go to the father of any owner, 
because it must have come from his father to him, and the father must 
have died before the son could inherit ; in grants of inheritances to be 
descendible as ancient ones, it followed, therefore, that the father or any 
lineal ancestor could never inherit.(6) So far, therefore, the explana- 
tion holds ; but it is not consistent with every circumstance ; for an elder 
r4cQqn hrother has always *been allowed to succeed as heir to his 
^ ■* younger brother, contrary to this theory of an ancient lineal in- 
heritance, whicE would have previously passed by every elder brother, 
as well as the father. The explanation of the origin of a rule, though 
ever so clear, is however a different thing from a valid reason for its 
continuance ; and, at length, the propriety of placing the property of a 
family under the care of its head, is now perceived and acted on ; and 
the father is heir to each of his children, who may die intestate and 
without issue, as is more clearly pointed out by the next rule. 

6. The sixth rule is, that the father and all the male paternal ancestors 
of the purchaser, and their desoendants, shall be admitted, before any 
of the female paternal ancestors or their heirs ; all the female paternal 
ancestors and their heirs, before the mother or any of the maternal an- 
cestors, or her or their descendants; and the mother and all the male 
maternal ancestors, and her and their descendants, before any of the 
female maternal ancestors, or their heirs.(e) This rule is a development 
of the ancient canon, which requires that, in collateral inheritances, the 
male stocks should always be preferred to the female ; and it is analo- 
gous to the second rule above given, which directs that in lineal iu- 
heritances the male issue shall be admitted before the female. This 
strict and careful preference of the male to the female line was in full 
accordance with the spirit of the feudal system, which, being essentially 
military in its nature, imposed obligations by no means easy for a female 
• to fulfill; and those who were unable to perform the services could not 
expect to enjoy the benefits.(d) The feudal origin of our laws of 
descent will not, however, afford a complete explanation of this prefer- 
r*1001 ^^^®' ^^^ *such lands as continued descendible after the' Saxon 
^ '' custom of equal division, and not according to the Norman and 
feudal law of primogeniture, were equally subject to the preference of 
males to females, and descended in the first place exclusively to the 

{b) 2 Black. Com. 212, 221, 222 ; Wrftfht's Tenures, 180. See also Go. Litt. 11 a, n. (1). 

(c) Stat. 3 ft 4 Will. IV. c. 106, 8. 7, combined with the definition of *< descendants," 
sect. 1. 

(d) 2 Black. Com. 214. 
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sons, who divided the inheritance between them, leaving nothing at 
all to their sisters. The true reason of the preference appears to lie in 
the degraded position in society which, in ancient times, was held by 
females ; a position arising from their deficiency in that kind of might, 
which then too frequently made the right. The rights given by the 
common law to a husband over his wife's property (rights now gener- 
ally controlled by proper settlements previous to marriage), show the 
state of dependence to which, in ancient times, women must have been 
reduced.(^) The preference of males to females has been left untouched 
by the recent act for the amendment of the law of descents ; and the 
father and all his most distant relatives have priority over the mother 
of the purchaser: she cannot succeed as his heir until all the paternal 
ancestors of the purchaser, both male and female, and their respective 
families, have been exhausted. The father, as the nearest male lineal 
ancestor, of course stands first, supposing the issue of the purchaser to 
have failed. If the father should be dead, his eldest son, being the 
brother of the purchaser, will succeed as heir in the place of his father, 
according to the fourth rule; unless he be of the half blood to the pur- 
chaser, which case is provided for by the next rule, which is : 

7. That a kinsman of the half blood shall be capable of being heir ; 
and that such kinsman shall inherit next after a kinsman in the same 
degree of the whole blood, and after the issue of such kinsman, when 
the common *ancestor is a male,(/) and next after the common r*iA-|-| 
ancestor, when such ancestor is a female. This introduction of 
the half blood is also a new regulation ; and, like the introduction of the 
father and other lineal ancestors, it is certainly an improvement on the 
old law, which had no other reason in its favor than the feudal maxims, 
or rather fictions, on which it was founded.(^) By the old law, a rela- 
tive of the purchaser of the half blood, that is, a relative connected by 
one only, and not by both of the parents, or other ancestors, could not 
.possibly be heir; a half brother, for instance, could never enjoy that 
right which a Cousin of the whole blood, though ever so distant, might 
claim in his proper turn.^ The exclusion of the half blood was ac- 
counted for in a manner similar to that by which the exclusion of all 
lineal ancestors was explained :' but a return to practical justice may 

(e) See post, the chapter on Hasband and Wife. 

(/) Stat. 3 & 4 Will IV. c. 106, s. 9. (ff) 2 Black. Com. 228. 

1 Iq many of the United States, the half lieved that the half blood are entirely ex- 
blood inherit equally with the whole blood, eluded. R. 
In some of them they are postponed to the ' Blackstone accounted it not so much a 
whole blood. In none of them is it be- rule of descent as a rule of evidence, viz. : 
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well compensate a breach in a beautiful theory. Relatives of the half 
blood now take their proper and natural place in the order of descent. 
The position of the half blood next after the common ancestor, when 
such ancestor is a female, is rather a result of the sixth rule, than an 
additional independent regulation, as will appear hereafter. 

8th. The eighth rule is, that, in the admission of female paternal 
ancestors, the mother of the more remote male paternal ancestor, and 
her heirs, shall be preferred to the mother of a less remote male paternal 
ancestor, and her heirs ; and, in the admission of female maternal an- 
cestors, the mother of the more remote male maternal ancestor, and her 
heirs, shall be preferred to the mother of a less remote male maternal 
ancestor, and her heirs.(/0 The eighth rule is a settlement of a point 
in distant heirships, which very seldom occurs, *but which has r»i aot 
been the subject of a vast deal of learned controversy. The 
opinion of Blackstone(i) and Watkins(y) is now declared to be the law. 

9th. A further rule of descent has now been introduced by a recent 
statute,(A;) which enacts that, where there shall be a total failure of 
heirs of the purchaser, or where any land shall be descendible as if an 
ancestor had been the purchaser thereof, and there shall be a total 
failure of the heirs of such ancestor, then and in every such case the 
land shall descend, and the descent shall thenceforth be traced, from 
the person last entitled to the land, as if he had been the purchaser 
thereof.^ This enactment provides for such a case as the following. A 
purchaser of lands may die intestate, leaving an only son and no other 
relations. On the death of the son intestate there will be a total failore 
of the heirs of the purchaser ; and previously to this enactment the land 
would have escheated to the lord of the fee, as explained in the next 
jchapter. But now, although there be no relations of the son on his 
father's side, yet he may have relations on the part of his mother, or 
his mother may herself be living : and these persons, who were before, 
totally excluded, are now admitted in the order mentioned in the 6th rule. 

(h) Stat. 3 A; 4 Will. IV. c. 106, b. 8. (t) 2 Black. Com. 238. 

(j) Watkins on Descent, 130 (146 et seq. 4th ed.) 
(k) Stet. 22 k 23 Vict. c. 35, 88. 19, 20. 

that the person who is of the whole blood default of aU known heirs or kindred corn- 
affords the best presumptive proof that he petent to take, the estate of an intestate goes 
is of the blood of the first ancestor. 2 Bl. to the surviving wife or husband for sach 
Com 228. R. estate as the intestate had therein, in prefer- 
^ This is believed to have long been the ence to the right of the state by escheat. 
American rale, see ante 93 n. 2 ; and in Penn- Purdon's Dig. Intestates, pi 28. 
sjlvaniai ba well as in some other states, in 
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The rules of descent above given will be better apprehended by a 
reference to the accompanying table, taken, with a little modification, 
from Mr. Watkins' Essay on the Law of Descents. In this table, Ben- 
jamin Brown is the purchaser, from whom the descent is to be traced. 
On his death intestate, the lands will accordingly descend first to his 
eldest son, by Ann Lee, William Brown; and from him (2dly) to his 
eldest son, by Sarah Watts, Isaac Brown. Isaac dying without issne 
r*10^1 *^^ uaust now seek the heir of the purchaser^ and not the heir 
-'of Isaac. William, the eldest son of the purchaser, is dead; but 
William may have had other descendants, besides Isaac his eldest son; 
and, by the fourth rule, all the lineal descendants in infinitum of every 
person deceased shall represent their ancestor. We find accordingly 
that William had a daughter Lucy by his first wife, and also a second 
son,- George, by Mary Wood, his second wife. But the son, George, 
though younger than his half sister Lucy, yet being a male, shall be 
preferred according to the second rule ; and he is therefore (3dly) the 
next heir. Had Isaac been the purchaser, the case would have been 
different ; for, his half brother George would then have been postponed, 
in favor of his sister Lucy of the whole blood, according to. the seventh 
rule. But now Benjamin is the purchaser, and both Isaac and George 
are equally his grandchildren. George dying without issue, we must 
again seek the heir of his grandfather Benjamin, who now is undeniably 
(4thly) Lucy, she being the remaining descendant of his eldest son. 
Lucy dying likewise without issue, her father's issue become extinct; 
and we must still inquire for the heir of Benjamin Brown, the purchaser, 
whom we now find to be (Sthly) John Brown, his only son by his second 
wife. The land then descends from John to (6thly) his eldest son Ed- 
mund, and from Edmund (Tthly) to his only son James. James dying 
without issue, we must once more seek the heir of the purchaser, whom 
we find among the yet living issue of John. John leaving a daughter 
by his first wife, and a son and a daughter (>y his second wife, the lands 
descend (8thly) to Henry, his son by Frances Wilson, as being of the 
male sex; but he dying without issue, we again seek the heir of Ben- 
jamin, and find that John left two daughters, but by differei^ wives; 
these daughters, being in the same degree and both equally the children 
of their common father, whom they represent, shall succeed (9thly) in 
r'1'1041 ^V^^^ shares. One of these daughters dying without *issue in 
^ the lifetime of the other, the other shall then succeed to the 

whole as the only issue of her father. But the surviving sister dying 
also without issue, we still pursue our old inquiry, and seek again for 
the heir of Benjamin Brown the purchaser. 
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The issue of the sons of the purchaser is now extinct; and, as he left 
two daughters, Susannah and Catharine, by different wives, we shall 
find, by the second and third rules, that they next inherit (lOthly) in 
equal shares as heirs to him. Catharine Brown, one of the daughters, 
now marries Charles Smith, and dies, in the lifetime of her sister Su- 
sannah, leaving one son, John. The half share of Catharine must then 
descend to the next heir of her father Benjamin, the purchaser. The 
next heirs of Benjamin Brown, after the decease of Catharine, are evi- 
dently Susannah Brown and John Smith, the son of Catharine. And 
in the first edition of the present work it was stated that the half share 
of Catharine would, on her decease, descend to them. This opinion has 
been very generally entertained. (Z) On further research, however, the 
author inclined to the opinion that the share of Catharine would, on her 
decease, descend entirely to her son (llthly) by right of representation ; 
and that, as respects his mother's share, he and he only is the right 
heir of the purchaser. The reasoning which led the author to this con- 
clusion will be found in the Appendix.(m) This point may now be con- 
sidered as established. 

If Susannah Brown and John Smith should die without issue, the de- 
scendants of the purchaser will then have become extinct; and Joseph 
Brown, the father of the purchaser, will then (12thly), if living, be his 
heir by the fifth and sixth rules. Bridget, the sister of the r^ici ac-i 
^purchaser, then succeeds (ISthly), as representing her father, 
in preference to her half brother Timothy, who is only of the half blood 
to the purchaser, and is accordingly postponed to his sister by the 
seventh rule. But next to Bridget is Timothy (14thly) by the same 
rule, Bridget being sppposed to leave no issue. 

On the decease of Timothy without issue, all the descendants of the 
father will have failed, and the inheritance will next pass to Philip 
Brown (15thly), the paternal grandfather of the purchaser. But the 
grandfather being dead, we must next exhaust his issue, who stand in 
his place, and we find that he had another son, Thomas (16thly), who 
accordingly is the next heir ; and, on his decease without issue, Stephen 
Brown (ITthly), though of the half blood to the purchaser, will inherit, 
by the seventh rule, next after Thomas, a kinsman in the same degree 
of the whole blood. Stephen Brown dying without issue, the descend- 

(i) 23 Law Mag. 279 ; 1 Hayes* Codv. 313 ; 1 Jurman k Bjthewood's ConvejranciDg, 
bj Sweet, 139. 

(m) See Appendix (B). 
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ants of the grandfather are exhausted ; and we must accordingly still 
keep, according to the sixth rale, in the male paterfaal line, and seek 
the paternal great grandfather of the purchaser, who is (LSthlj) Robert 
Brown; and who is represented, on his decease, by (19thly) Daniel 
Brown, his son. After Daniel and his issue follow, by the same rule, 
Edward (20thly) and his issue (21stly) Abraham. 

All the male paternal ancestors of the purchaser, and their descend- 
ants, are now supposed to have failed ; and by the sixth rule, the female 
paternal ancestors and their heirs are next admitted. By the eighth 
rule, in the admission of the female paternal ancestors, the mother of 
the more remote male paternal ancestor, and her heirs, shall be preferred 
to the mother of a less remote male paternal ancestor and her heirs. 
Barbara Finch (22dly), and her heirs, have therefore priority both over 
Margaret Fain and her heirs, and Esther Pitt and her heirs ; Barbara 
r*1 061 ^^^^^ being the mother of a more remote male *paternal ancestor 
^ than either Margaret Pain or Esther Pitt. Barbara Finch being 

dead, her heirs succeed her ; she therefore must now be regarded as the 
stock of descent, and her heirs will be the right heirs of Benjamin Brown 
the purchaser. In seeking for her heirs, inquiry must first be made for 
her issue; now her issue by Edward Brown has already been exhausted 
in seeking for his descendants; but she might have had issue by another 
husband ; and such issue (28dly) will accordingly next succeed. These 
issues are evidently of the half blood to the purchaser. But they are 
the right heirs of Barbara Finch ; and they are accordingly entitled to 
succeed next after her, without the aid they might derive from the 
position expressly assigned to them by the seventh rule. The common 
ancestor of the purchaser and of the issue is Barbara Finch, a female ; 
and, by the united operation of the other rules, these issue of the half 
blood succeed next after the common ancestor. The latter part of the 
seventh rule is, therefore, explanatory only, and not absolutely neces- 
8ary.(n) In default of issue of Barbara Finch, the lands will descend 
to her father Isaac Finch (24thly), and then to his issue (25thly), as repre- 
senting him. If neither Barbara Finch, nor any of her heirs can be 
found, Margaret Pain (26thly), or her heirs, will next be entitled, 
Margaret Pain being the mother of a more remote male paternal 
ancestor than Esther Pitt ; but next to Margaret Pain and her heirs 
will be Esther Pitt (27thly), or her heirs, thus closing the list of female 
paternal ancestors. 

(n) See Jarman & Blythewood's GonveyaQcing, by Sweet, vol. i, 146, note (a). 



OF THE DB8CENT OT AN ESTATE IN FEE SIMPLE. 127 

Next to the female paternal ancestors and their heirs comes the 
mother of the purchaser, Elizabeth Webb, (28thlj) (supposing her to 
be alive), with respect to whom the same process is to be pursued as 
has before been gone over with respect to Joseph Brown, the purchaser's 
^father. On her death, her issue by John Jones (29thly) will rtinTl 
accordingly next succeed, as representing her, by the fourth rule, '■ •" 
agreeably to the declaration as to the place of the half blood contained in 
the seventh rule. Such issue becoming extinct, the nearest male maternal 
ancestor is the purchaser's maternal grandfather, William Webb, 
(SOthly), whose issue (Slstly) will be entitled to succeed him. Such 
issue failing, the whole line of male maternal ancestors and their 
descendants must be exhausted, by the sixth rule, before any of the 
female maternal ancestors, or their heirs, can find admission ; and when 
the female maternal ancestors are resorted to, the mother of the more 
remote male maternal ancestor, and her heirs, is to be preferred, by 
the eighth rule, to the mother of the less remote male maternal ancestor, 
and her heirs. The course to be taken is, accordingly, precisely the 
same as in pursuing the descent through the paternal ancestors of the 
purchaser. In the present table, therefore, Harriet Tibbs (82dly), the 
maternal grandmother of the purchaser, is the next person entitled, no 
claimants appearing whose title is preferable ; and, should she be dead, 
her heirs will be entitled next after her. On the failure of the heirs of 
the purchaser, the person last entitled is, as we have seen,(o) to be sub- 
stituted in his place, and the same course of investigation is again to be 
pursued with respect to the person last entitled as has already been 
pointed out with respect to the last purchaser. 

It should be carefully borne in mind, that the above-mentioned rules 
of descent apply exclusively to estates in land, and that kind of pro- 
perty which is denominated realj and have no application to money or 
other personal estate, which is distributed on intestacy in a manner 
which the reader will find explained in the author's treatise on the law 
of personal property, (p) ^ 

(o) Ante, p. 102. {p) Page 256, Ist ed. ; 276, 2d ed. ; 283, 3d ed. ; 293, 4th ed. 

^ See ante, p. 10, n. 1. 
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[*108] * CHAPTER V. 

OF THE TENURE OF AN ESTATE IN FEE SIMPLE. 

The most familiar instance of a tenure is given by a common lease 
of a house or land for a term of years ; in this case the person letting 
is still called the landlord^ and the person to whom the premises are let 
is the tenant ; the terms of the tenure are according to the agreement 
of the parties, the rent being usually the chief item, and the rest of the 
terms of tenure being contained in the covenants of the lease ; bat, if 
no rent should be paid, the relation of landlord and tenant would still 
subsist, though of course not with the same advantage to the landlord. 
This, however, is not a freehold tenure ; the lessee has only a chattel 
interest, as has been before observed ;(a) but it may serve to explain 
tenures of a freehold kind, which are not so familiar, though equally 
important. So, when a lease of lands is made to a man for his life^ the 
lessee becomes tenant to the Iessor,(i) although no rent may be reserved; 
here again a tenure is created by the transaction, during the life of the 
lessee, and the terms of the tenure depend on the agreement of the 
parties. So, if a gift of land should be made to a man and the hein 
of his bodt/y the donee in tail, as he is called, and his issue, would be 
the tenants of the donor as long as the entail lasted,(c) and a freehold 
tenure would thus be created. 

But if a gift should be made to a man and his heirSj or for an estate 
r^2ogi ^^ ^^^ simple, it would not now be lawful *for the parties to create 
'- -'a tenure between themselves, as in the case of a gift for life, or 
in tail. For by the statute of Quia emptoreSj{d) we have seen that it 
was enacted, that from henceforth it should be lawful for every free 
man to sell, at his own pleasure, his lands or tenements, or part thereof, 
so nevertheless that the feoffee, or purchaser, should hold the same 
lands or tenements of the same chief lord of the fee, and by the same 
services and customs as his feoffee, the seller, held them before. The 
giver or seller of an estate in fee simple is then himself but a tenant, 
with liberty of putting another in his own place. He may have under 
him a tenant for years, or a tenant for life, or even a tenant in tail, but 

• (a) Ante, p. 8. (b) Litt. 8. 132 ; QUb. Tenures, 90. 

(c) Litt. 8. 19; Kitchen on Coarts, 410; Watk. Desc. 4, n. (m), ll, 12, (4th ed.) 
{d) IS Edw. I. c. 1, ante, p. 60. 
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he cannot now, by any kind of conveyance, plnce under himself a tenant 
of an estate in fee simple. The statute of Quia emptorea now forbids 
any one from making himself the lord of such an estate ; all he can do 
is to transfer his own tenancy ; and the purchaser of an estate in fee 
simple must hold his estate of the same chief lord of the fee, as the 
seller held before him. The introduction of this doctrine of tenures 
has been already noticed,(e) and it still prevails throughout the kingdom ; 
for it is a fundamental rule, that all the lands within this realm were 
originally derived from the crown (either by express grant or tacit 
intendment of law), and therefore the Queen is sovereign lady, or lady 
paramount, either mediate or immediate, of all and every parcel of land 
within the realm.(/) ^ 

(e) Ante, pp. 2, 3. 

(/) Go. Liu. 65 a, 93 a; Tear Book, M. 24 Edw. III. 65 b, pi. 60. 



1 The nature of the teaare in the Ameri- 
can colonies has already been adverted to, 
BQpra, p. 6. Bj the Charter of Penneyl- 
yania the prorince was granted by Ghas. II. 
to William Penn and his heirs, *' as absolute 
proprietary," to be holden of Ghas. II., his 
heirs and successor!), kings of England, as 
of his Castle of Windsor, in free and com- 
mon socage, by tealty only, for all services, 
and not in eapttty or by knights' service, 
yielding and paying therefor two beaver 
skins, to be delivered annually at his said 
castle, and also the fifth part of all gold 
and silver ore which should from time to 
time happen to be found within the limits 
of the province, clear of all charges. The 
charter further granted to Penn and his 
heirs, power to alien parts of the province 
in fee simple, tail, or for life or years, to be 
held of him as of his said seignory of 
Windsor, by such services, customs, and 
rents, as he or they should think fit, and not 
of the crown, *' the statute of quia emptora 
Urrarum in any wise notwithstanding,'* and 
enable such grantees, with the license of 
the proprietaries, to erect manors with courts 
baron, and to make grants to be held of 
such manors. The divesting act of 1779, 
1 Sm. Laws, 479, substituted the Common- 
wealth for the Proprietaries, and in all 
patents of land from the Commonwealth 
the above reservation of ore is to this day 
inserted. The existence of fealty, escheat, 
9 



and forfeiture have been considered further 
evidences of the feudal nature of the tenure, 
as also the early statutes respecting the 
transfer of real estate. See, for an able 
illustration of this. Judge Sharswood's Lec- 
ture to the Philadelphia Law Academy, 
1855, on ** The Common Law of Pennsyl- 
vania;" 2 Sharswood's Blackstone, 77 n.; 
Mr. Morris' edition of Smith's Landlord 
and Tenant, p. 6, note. [In Wallace v. Harm- 
stad, 8 Wright, 492, however, the Supreme 
Court of Pennsylvania held that the title to 
lands in that State is allodial. This case is 
a curious illustration of the way in which 
questions, apparently of merely speculative 
interest, sometimes assume a practical value 
in the determination of rights under the 
law. The grantor of land, with a reserva- 
tion of ground rent, fraudulently made an 
interlineation in the deed, after execution, 
whereby the time within which the ground 
rent might be extinguished was limited to 
ten years. The grantee having refused to 
pay the ground rent, and suit being brought 
on the deed, it was held that the deed was 
avoided as to the rights -of the grantor, and 
the land passed discharged of the covenants 
to pay rent. Arrison v. Harmstead, 2 Barr, 
191 ; Wallace r. Barmstad, 3 Harris, 462. 
The grantor (or bis assignee) then executed 
a distress, and on replevin, avowed for rent 
in arrear, as reserved upon the deed. The 
argument of very learned and acute counsel 
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The rent, services and other incidents of the tenure of estates in fee 
simple were, in ancient times, matters of much variety, depending as 
they did on the mutual agreements which, previously to the statute of 
r*I101 ^*^ emptoreSj the various lords and tenants made with each 
*other; though still they had their general laws, governing 
such cases as were not expressly provided for.(^) The lord was usually 
a baron, or other person of power and consequence, to whom had been 
granted an estate in fee simple in a tract of land. Of this land he re- 
tained as much as was necessary for his own use, as his own demesne,(i) 
and usually built upon it a mansion or manor . house. Fart of this 
demesne was in the occupation of the villeins of the lord, who held 
various small parcels at his will, for their own subsistence, and culti- 
vated the residue for their lord's benefit. The rest of the cultivable 
land was granted out by the lord to various freeholders, subject to 
certain stipulated rents or services, as ''to plough ten acres of arable 
land, parcel of that which remained in the lord's possession, or to carry 
his dung unto the land, or to go with him to war against the Scots.'*(0 
The barren lands which remained formed the lord's wastes, over which 
the cattle of the tenants were allowed to roam in search of pasture.(y) 
In this way manors were created,(A) every one of which is of a date 
prior to the statute of Quia emptoreB^{T) except perhaps some, which may 

(g) Bract, c. 19, fol. 48 b; Britton, c. %Q, 

(A) Attorney General v. Parsonn, 2 Cro. k Jerf. 279, 308. 

(i) Perkins' Profitable Book, s. 670. 

(J) In tbe recent case of Lord Danraren r. Llewellyn, 15 Q. B. 791, (£. C. L. B. toI. 
69), the Coart of Exchequer Chamber held that there was no general common law right 
of tenants of a manor to common on the waste. But, in the humble opinion of the author, 
the authorities cited by the Court tend to the opposite conclusion. 

{k) See Scriv. Cop. 1 ; Watk. Cop. 6, 7 ; 2 Black. Com. 90. (I) 18 Edw. L c. 1. 



was, that ground rent reserved by a deed is court however was of opinion that the right 

an estate which vests in the grantor the in- of distress was incident to a rent only, by 

Btant that the fee in the land vests in the force pf the reversion of the land remaining 

grantee ; that that estate is a rent service, in the owner, and that title to land in Penn- 

(IngersoU v. Sergeant, 1 Wharton, 337) ; sylvania being allodial, there was no rever- 

that it continues to exist though the instru- sion in the grantor, notwithstanding the ab- 

ment reserving it be destroyed \ that a right sence of the statute Quia emptorei in that 

of distress is incident to such an estate ,* State, and therefore that all his remedies 

that the distress in this case was not by for the ground rent must rest on his deed.] 
virtue of tbe deed, but founded on an in- Some states, as Connecticut, New York, 

•hennt quality of the grantor's estate, and New Jersey, South Carolina and Michigan, 

•that the reference to the deed in the avowry have, by express statutes, declared their 

was only for tbe purpose of defining the lands allodial. R. 

^estate .and the .amount of the rent. The 



OF THE TBNUBB OF AN ESTATE IN FEE SIMPLE. 131 

have been created by the king's tenants in capite with license from the 
crown, (tn) The lands held by the villeins were the origin of copyholds, 
of which more hereafter.(n) Those granted to the freemen were subject 
to various *burdens, according to the nature of the tenure. In r*i i i -i 
the tenure by knights' service, then the most universal and 
honorable species of tenure, the tenant of an estate of inheritance, that 
is, of an estate of fee simple or fee tail,(o) was bound to do homage to 
his lord, kneeling to him, professing to become his man, and receiving 
from him a kiss.(/7)^ The tenant was moreover at first expected, and 
afterwards obliged, to render to his lord ^pecuniary azeb, to ransom his 
person, if taken prisoner, to help him in the expense of making his 
eldest son a knight, and in providing a portion for the eldest daughter 
on her marriage. Again, on the death of a tenant, his heir was bound 
to pay a fine, called a reliefs on taking to his ancestor's estate.(;) If 
the heir were under age, the lord had, under the name of wardship^ the 
custody of the body and lands of the heir, without account of the profits, 
till the age of twenty-one years in males, and sixteen in females ; when 
the wards had a right to require possession, or sue out their livery^ on 
payment to the lord of half a year's profits of their lands. In addition 
to this, the lord possessed the right of marriage {maritagium)^ or of dis- 
posing of his infant wards in matrimony, at their peril of forfeiting to 
him, in case of their refusing a suitable match, a sum of money equal 
to the value' of the marriage;' that is, what the suitor was willing to pay 

(m) 1 Walk. Cop. 15 ; ante,, p. 60. (n) Post, chapters on Gopjbolds. 

(o) Litt. 8. 90. 

(p) See a description of homage, Litt. ss. 85, 86, 87 ; 2 Bl. Com. 53. 

\q) Scriven on Copyholds, 738, et seq. 

1 The importance of homage, as an inci- right of marriage of wards of the Crown 

dent of tenure, was felt both by the lord and was constantly purchased by or given to 

vassal — ^by the former becanse until be had courtiers who made the most out of the 

received homage of the heir, he was not estates of the wards by either marrying 

entitled to wardship ; and by the latter be- them to their own relations, or demanding 

cause it anciently bound the lord to warranty an exorbitant price for their consent. So 

of the fief. R. late as the reign of Charles I. a prolonged 

* This right of marriage was one of the litigation having been carried on between 

most onerous of the feudal burdens. It ap- the families of Lady Preston and the Earl 

pears to have had its rise upon the conti- of Ormond, it had been proposed, by their 

nent, where fiefs were descendible to fe- marriage, to unite the estates, which met the 

male heirs, but between the times of Glan- approbation of all the parties interested, as 

viUe and Bracton the right had extended well as the favor of the King, but the Earl 

also to male heirs. Wright's Tenures, 95. of Warwick, who was grantee of the right 

The penalty at first for marrying without of marriage of the lady, extorted XI 0,000 

consent was absolnte forfeiture, but this rigor as the price of his consent to the marriage, 

was subsequently mitigated to the limited Sullivan's Lectures, 134. This, with the 

forfeiture mentioned in the text, and the other consequences of tenure by knight ser- 
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down to the lord as the price of marrying his ward ; and doable the 
market value was to be forfeited, if the ward presumed to marry without 
the lord's consent.(r)* The king's tenants in eapite were moreover sub- 
p^.«^o-| ject to many burdens and restraints, from *which the tenants 
of other lords were exempt.(«) Again, every lord, who had 
two tenants or more, had a right to compel their attendance at the 
court baron of the manor, to which his grants to them had given ex- 
istence ; this attendance was called suit of courts and the tenants were 
called free-suitors. (i) And to every species of lay tenure, as dis- 
tinguished from clerical, and whether of an estate in fee simple, in tail, 
or for life, or otherwise, there was inseparably incident a liability for 
the tenant, whenever called upon, to take an oath of fealty or fidelity 
to his lord.(u) 

At the present day, however, a much greater simplicity and uni- 
formity will be found in the incidents of the tenure of an estate in fee 
simple, for there is now only one kind of tenure by which such an estate 
can be held; and that is the tenure o{ free and common %oeage.{x) The 
tenure of free and common socage is of great antiq[uity; so much so, 
that the meaning of the term socage is the subject ouly of conjecture. (y) 

(r) 2 Black. Com. 63, et seq. , Scriven on GopjhoIdSi 729. Wardship and marriage 
were no parts of the great feudal system, bat were introduced into this country, and per- 
haps invented, by the Normans. 2 Hall. Midd. Ages, 415. 

(«) As primer seisin, involuntary knighthood in certain cases and fines for alienation. 

(t) Gilb. Ten. 431 et seq.; Scriven on Copyholds, 719, et seq. 

(u) Litt. S8. 91, 131, 132; Scriv. Cop. 732. {x) 2 Black. Com. 101. 

\y) See Litt. s. 119 ; Wright's Tenures, 143 ; 2 Black. Com. 80 ; Co. Litt. 86 a, n. (1) ; 
2 Hallam's Middle Ages, 481. The controversy lies between the Saxon word «oc, which 
signifies a liberty, privilege or franchise, especially one of jurisdiction, and the French 
word «oc, which signifies a plough-share. In favor of the former is urged the beneficial 
nature of the tenure, and also the circumstance that socagers were, as now, bound to 
attend the court baron of the lord, to whose we or right of justice they belonged. \n 
favor of the latter derivation is urged the nature of the employment, as well as the most 
usual condition -of tenure of4he lands of sockmen, who were principally engaged in agri- 
culture. 

vice, was abolished at the Restoration by the And then, as Sir Thomas Smith very feel- 
Act referred to, infra, at page 114. R. ingly complains, ' when he came to his own, 
^ These incidents of the feudal tenure after he was out of wan&Atjp, his woods de- 
are thus summed up by Blackstone. ^*The cayed, houses fallen down, stock wasted 
heir on the death of his ancestor, if of full and gone, lands let forth and plowed to be 
age, was plundered of the first emoluments barren,' to reduce him still further, he was 
arising from his inheritance, by way of yet to pay half a year's profits as a fine for 
relief and primer teitin; and, if under age, suing out his livery ; and also the price or 
of the whole of his estate during infancy, value of his marriage^ if he refused such wift 
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Comparatively few of the lands in this country were in ancient times 
the subjects of this tenure : the lands, in which estates in fee simple 
were thus held, appear to hare been among those which escaped the 
grasp of the Conqueror, and "^remained in the possession of r^ciioi 
their ancient Saxon proprietors. (2) The owners of fee simple 
estates, held by this tenure, were not villeins or slaves, but freemen ;(a) 
hence the term free socage. No military service was due, as the condi- 
tion of the enjoyment of the estates. Homage to the lord, the invari- 
able incident to the military tenures,(6) was not often required \{c) but 
the services, if any, were usually of an agricultural nature : a fixed rent 
was sometimes reserved; and in process of time the agricultural services 
appear to have been very generally commuted into such a rent. In all 
cases of annual rent, the relief paid by the heir, on the death of his 
ancestor, was fixed at one year's rent.(d) Frequently no rent was due; 
but the owners were simply bound to take, when required, the oath of 
fealty to the lord of whomi they held,(«) to do suit at his court, if he 
had one, and to give him the customary aids for knighting his eldest 
son and marrying his eldest daughter. (/) This tenure was accordingly 
more beneficial than the military tenures, by which fee simple estates, 
in most other lands in the kingdom, were held. True, the actual mili- 
tary service, in respect of lands, became gradually commuted for an 
escuage or money payment, assessed on the tenants by knights' service 
from time to time, first at the discretion of the crown, and afterwards 
by authority of parliament ;(^) and this commutation appears to have 
generally prevailed, from so early a period as the time of Henry II. 
But the great superiority of the socage tenure was still felt in r^ci 14-1 
its freedom from the *burden8 of wardship and marriage, and 
other exactions, imposed on the tenants of estates in fee held by the 
other tenures. (A) The wardship and marriage of an infant tenant of 

(s) 2 HaUam'8 Middle Ages, 481. (a) Ibid. ; 2 Black. Com. 60, 61. 

(&) Co. Utt 65 a, 67 b, o. (1). (0 Go. Litt. 86 a. 

Id) Liu. 8. 126; 2 Black. Com. 87. {e) Litt. 88. 117, 118, 131. 

(/) Co. Liu. 91 a; 2 Black. Com. 86. 

Iff) 2 HaUam'8 Middle Ages, 439, 440 ; 2 Black. Com. 74 ; Wright's Tenures, 131 ; LiU. 
8. 97 ; Co. Liu. 72 a. 

(A) 2 HaUam'8 Middle Ages, 481. 

as his lord and guardian had bartered for, his fortune was so shattered and ruined, 

and imposed upon him ; or twice that Talue that, perhaps, he was obliged to sell his 

if he married another woman. Add to this patrimony, he had not even the poor privi- 

tbe nntlmelj and expensive honor of Amt^A/- lege allowed him, without paying an ez- 

hoodj to make his poverty more completely orbitant fine for a Ueense of aUenation." 2 

splendid. And when by these deductions BL Com. 76. R. 
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an estate held in socage devolved on his nearest relation, (to whom the 
inheritance could not descend,) who was strictly accountable for the 
rents and profits.(2) As the commerce and wealth of the country in- 
creased, and the middle classes began to feel their own power, the bur- 
dens of the other tenures became insupportable ; and an opportunity 
was at last seized of throwing them off. Accordingly, at the restoration 
of King Charles II. an act of parliament was insisted on and obtained, 
by which all tenures by knights' service, and the fruits and consequences 
of tenures in capite,(y) were taken away ; and all tenures of estates of 
inheritance in the hands of private persons (except copyhold tenures) 
were turned into free and common socage ; and the same were for ever 
discharged from homage, wardships, values and forfeitures of marriage^ 
and other charges incident to tenure by knights' service, and from aids 
for marrying the lord's daughter and for making his son a knight.(ik)^ 

The right of wardship or guardianship of infant tenants having thus 
been taken away from the lords, the opportunity was embraced of giving 
to the father a right of appointing guardians to his children. It was 
accordingly provided by the same act of parliament,(2) that the father 
of any child under age and not married at the time of his death, may, 
by deed executed in his lifetime, or by his will in the presence of two 
or more credible witnesses, in such manner and from time to time as he 
P^l^r-. shall think *fit, dispose of the custody and tuition of such child 
during such time as he shall remain under the age of one-and- 
twenty years, or any lesser time, to any person or persons in possession 
or remainder.' And this power was given, whether the child was bom 
at his father's decease or only in ventre %a mere at that time, and whether 
the father were within the age of one-and-twenty-years, or of full age. 
But it seems that the father, if under age, cannot now appoint a guar- 
dian by will; for the Wills Act now enacts, that no will made by any 
person under the age df twenty-one years shall be valid.(m) In other 
respects, however, the father's right to appoint a guardian still continues 
as originally provided by the above-mentioned statute of Charles 11. 

(i) 2 Black. Com. 87, 88. (/) Co. Litt 108 a, n. (6). 

\k) Stat. 12 Car. II. c. 24. The 12th Car. II. ▲.D. 1660, waa the first year of his actual 
reign. 

(I) Stat. 12 Car. II. c. 24, 8. 8. See Morgan ▼. Hatchell, 19 BeaT. 86. 

(m) Stat. 7 WiU. IV. k 1 Vict. c. 26, 8. 7 ; 1 Jarm. Wills, 36, lit ed. ; 34, 2d ed. ; 39, 
Sded. 

1 See ante p. 39, n. (1). more or leas Tariation, in many of the 

< This statute has been adopted, with American states. 2 Kent, 224. 
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The guardian bo appointed has a right to receive the rents of the child's 
lands, for the use of the child, to whom, like a guardian in socage, he 
is accountable when the child comes of age. A guardian cannot be ap- 
pointed by the mother of a child, or bj any other relative than the 
father, (n) 

A rent is not now often paid in respect of the tenure of an estate in 
fee simple.^ When it is paid, it is usually called a quit rent,{o) and is 



(fi) Ex parte Edwards, 3 Atk. 519 ; Bac. Abr. tit. Gaardian (A) 3, 
grave's Notes to Co. Litt. 88 b. 

(o) 2 Black. Com. 43 ; Co. Litt. 85 a n. (1). 



See also Mr. Har- 



^ Such rents were, however, quite com- 
mon in many of our states ; and at the pre- 
sent day it is found a convenient way of 
disposing of unimproved property in the 
large cities of Pennsylvania to grant it in 
fee simple, reserving an annual rent, called 
a ground-rent, as the entire consideration. 
The burden of payment of a present sum is 
thus relieved, and the available means of 
the purchaser employed in the improve- 
ment of the property, which is generally re- 
quired by covenant to that effect, in order 
to secure the ground-rent UntU the year 
1850, it was also usual to insert in the deed 
a covenant that the grantee could within a 
stipulated number of years extinguish the 
ground-rent by the payment of its principal 
sum. After that time had expired, the rent 
became irredeemable, unless at the option 
of the owner of the rent for the time being. 
As this gave rise to a perpetual charge or 
incumbrance upon real estate the Legisla- 
ture in that year provided that all ground- 
rents to be thereafter reserved should be re- 
deemable at any lapse of time after their 
creation, notwithstanding any condition or 
covenant to the contrary. The rent reserved 
upon these conveyances in fee is real estate, 
and subject to all its incidents ; and the re- 
medies for its recovery are, first, distress, 
which is of common right, although such a 
clause is usuaUy inserted in the deed ; 
secondly, if sufficient distress cannot be 
bad, by re-entry upon the land, to hold as 
of the grantor's former estate ; and thirdly, 
by a personal acUon of covenant, which may 
be maintained, firstly, against the original 



covenantor, even afier he has parted with 
the land, and the judgment, when thus ob- 
tained, may be enforced upon the land in 
the hands of the purchaser : Brown v. John- 
son, 4 Rawle, 146 ; though in Quain's Ap- 
peal, 10 Harris, 512, it was decided by the 
Supreme Court, that covenant will not lie 
against the personal representative of a de- 
ceated covenantor, except for arrears due in 
his life- time. This decision was contrary to 
the general practice of the profession (see 
Scott V. Lunt's Admin. 7 Peters, 605), which, 
in order to avoid the necessity of deducing 
the title from the original covenantor to the 
present owner of the land, had been to sue 
the former, if living, and his representatives, 
if dead. [Quain's Appeal however, has 
been affirmed in subsequent cases, and must 
be taken to be the settled law, with the 
modification that covenant will lie against 
the personal representatives of a deceased 
covenantor for rent accruing after his 
death, bat the judgment will be restricted 
to the land. Williams' Appeal, 11 Wright, 
283: Gardner v. Painter 3 Philadelphia 
Rep. 365.] Covenant may be maintained, 
secondly, against the owner of the land 
in whose time it falls due; in other 
words, the covenant runs with the land, 
and binds its owner for the time being. 
The liability, however, of an assignee to pay 
ground-rent can only, upon principle, be 
enforced where there is some privity be- 
tween the covenantee and the assignee of 
the covenantor ; Milnes v. Branch, 5 Maule 
k Selw. 411 ; which privity exists in Penn- 
sylvania, because the statute of quia emptors 
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almost always of a very trifling amount : the change in the value of 
money in modern times will account for this. The relief of one year's 
quit rent, payable by the heir on the death of his ancestor, in the case 
of a fixed quit rent, was not abolished by the statute of Charles, and 
such relief is accordingly still due.( p) Suit of court also is still obliga- 
tory on tenants of estates in fee simple, held of any manor now exist- 
r*1161 ^^S-(?) ^^^ ^^® ^^^ ^^ fealty still *continue8 an incident of ten- 
'" ^ ure, as well of an estate in fee simple, as of every other estate, 
down to a tenancy for a mere term of years ; but in practice it is seldom 
or never exacted.(r) 

There is yet another incident of the tenure of estates in fee simple ; 
an incident, which has existed from the earliest times, and is still oc- 
casionally productive of substantial advantage to the lord. As the donor 
of an estate for life has a certain reversion on his tenant's death, and as 
the donor of an estate in tail has also a reversion expectant on the 
decease of his tenant, and failure of his issue, but subject to be defeated 
by the proper bar, so the lord, of whom an estate in fee simple is held, 
possesses, in respect of his lordship or seignory, a similar,(8) thougb 
more uncertain advantage, in his right o{ escheat; by which, if the es- 
tate happens to end, the lands revert to the lord, by whose ancestors or 
predecessors they were anciently granted to the tenant.(t) When the 
tenant of an estate in fee simple dies, without having alienated his es- 
tate in his lifetime, or by his will,(w) and without leaving any heirs, 
either lineal or collateral the lands in which he held his estate escheat 
(as it is called) to the lord of whom he held them.^ Bastardy is the most 
usual cause of the failure of heirs ; for a bastard is in law nullius filiu9 ; 

(p) Co. Litt. 85 a, n. (I) ; Scriv. Cop. 738. (q) Scriv. Cop. 736. 

(r) Co. Litt. 67 b, n. (2), 68 b, n. (6). ($) VTatk. Descent, p. 2 (pp. 5, 6, 7, 4tb ed.) 

{t) 2 Black. Com. 72 ; Scriv. Cop, 757, et Beq. 

(u) Year Book, 49 Edw. III. c. 17 ; Co. Litt. 236 a, n (I) ; Scriy. Cop. 762. Bat it 
may perhaps be doubted whether the new V^ills Act (7 Will. IV. k 1 Vict. c. 26, s. 3} 
extends to this case, and whether, therefore, in order to prevent an escheat, three wit- 
nesses should not attest the will as under the old law, which still subsists as to wills to 
which the new act does not eitend (see sect. 2). 

is not in force in that State. Ingersoll y. See the note to Spencer's case, 1 Smith's 
Sergeant, 1 Wharton, 337; and although Leading Cases, 131, 135. B. 
before that decision such a liability had ^ See ante, p. 102, n. 1, and a summary 
been enforced (Streaper v. Fisher, 1 Rawle, of the statutes of the several states on the 
155 ; St. Mary's Church y. Miles, 1 Whar- st^bject of escheat wiU be found in the note, 
ton, 229 ;) yet it must be presumed to have at the end of Ch. Id. tit. XXIX, to Green- 
been supported rather by the common law leafs Cruise on Real Property, 
of that State than by principle or authority. 
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and, being nobody's son, he can consequently have no brother or sister, 
or any other heir than *an heir of his body ;{v) nor can his descend- r*i i t-i 
ants have any heirs, but such as are also descended from him. 
If such a person, therefore, were to purchase lands, that is, to acquire 
an estate in fee simple in them, and were to die possessed of them with- 
out having made a will,(t(7) and without leaving any issue, the lands 
would escheat to the lord of the fee, for want of heirs.^ Again, when 
sentence of death is pronounced on a person convicted of high treason 
or murder, or of abetting, procuring, or counselling the same,(2;) his 
blood is said to be attainted or corrupted, and loses its inheritable qual- 
ity.* In cases of high treason, the crown becomes entitled by forfeiture 

(r) Co. Litt. 3 b ; 2 Black. Com. 347 ; Bac. Abr. tit. Bastardy (B). 
(v>) See ante, p. 116, n. (ti). 

(z) Stat. 54 Geo. III. c. 145 ; 9 Geo. IV. c. 31, s. 2, repealed bj Btat. 24 k 25 Yict. c. 
95, and re-enacted bj stat. 24 & 25 Vict. c. 100, s. 8. 



^ This rigor of the common law is believed 
to exist at tbe present day only in the states 
of New Jersey, Delaware, and South 
Carolina. Tbe Pennsylyania statute, how- 
ever, which gives to illegitimates and their 
mother the right to inherit from each other, 
was passed only as lately as 1855. In the 
other states the legislation is various; in 
some of them, such as Maine, New Hamp- 
shire, Vermont, Rhode Island, Connecticut, 
Virginia, Indiana, Kentucky, Missouri, and 
Florida, the provisions being substantially 
the same as in Pennsylvania ; in others, as 
Massachusetts, Ohio, North Carolina, Geor- 
gia, Tennessee, Illinois, Michigan, and Ar- 
kansas, they succeed to the mother but not 
to her kindred ; they succeed to each other 
in Vermont, Connecticut, North Carolina, 
Georgia, and Tennessee. Some of these 
States have, moreover, adopted the rule of 
the civil law, by which the subsequent mar- 
riage of the parents legitimatizes their pre- 
Tious offspring. 

* This was formerly the common law, not 
only as to treason, but every species of 
felony. The statute of 1 Anne, ch. 22, 
abolished, after the Pretender's death, for- 
feiture for treason beyond the life of the 
offender; but that of 1*7 Geo. II. c. 29, post- 
poned its operation till the death of the 
Pretender and his sons ; and both of these 
were repealed by the 39 Geo. III. c. 93 ; so 



that in the case of high treason, the law is 
the same as it was before the statute of 
Anne. 

As to other felonies, however, the statute 
of 54 Geo. II. c. 145, has provided that no 
attainder, except for high treason, petit 
treason, murder, or abetting the same, shall 
extend to the disinheriting any heir, or to 
the prejudice of any person except the offen- 
der during his life only. As originally in- 
troduced by Sir Samuel Romilly into the 
House of Commons, this bill proposed to do 
away with all corruption of blood, but it 
was opposed by Mr. Yorke, whose father, 
Lord Hardwick's son, had, in 1744, written 
tbe well-known essay called. '' Some Con- 
siderations on the Laws of Forfeiture for 
High Treason," which Lord Campbell con- 
siders to have been *' the finest juridical 
treatise chat had appeared in the English 
language" (Lives of the Chancellors, vol. 5, 
p. 298), though Mr. Torke himself, at a later 
period, spoke of it as a '* very juvenile trea- 
tise." 2 Romilly's Autobiography, 307. 
The result of the opposition to Romilly's 
bill was its passage as it now stands. ■ 

The Constitution of the United States ex- 
pressly declares that ** no attainder of trea- 
son shall work corruption of blood, or for- 
feiture, except during the life of the person 
attainted," Art. III. Sect. iii. 1 ; and in none 
of the States does treason or felony work 
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to the lands of the traitor ;(y) but in the other cases the lord, of whom 
the estate was held, becomes entitled by escheat to the lands, after the 
death of the attainted person \{z) subject, however to the Queen's right of 
possession for a year and a day, and of committing waste, called the 
Queen's year, day and waste, — a right now usually compounded for.(a) 
The crown most frequently obtains the lands escheated in consequence 
of the before-mentioned rule, that the crown was the original proprietor 
of all the lands in the kingdom.(5) But if there should be any lord of a 
manor, or other person, who could prove that the estate so terminated 
r*1181 *^*^ ^®^^ ^^ Ynm^i he, and not the crown, would be entitled. In 
former times, there were many such mesne or intermediate 
lords ; every baron, according to the feudal system, had his tenants, and 
they again had theirs. The alienation of lands appears, indeed, as we 
have 8een,(e) to have most generally, if not universally, proceeded on 
this system of subinfeudation. But now, the fruits and incidents of 
tenure of estates in fee simple are so few and rare, that many such es- 
tates are considered as held directly of the crown, for want of proof as 
to who is the intermediate lord ; and the difficulty of proof is increased 
by the fact before mentioned, that, since the statute of Quia emptoreSj 
passed in the reign of Edward L(d) it has not been lawful to create a 
tenure of an estate in fee simple ; so that every lordship or seignory of 
an estate in fee simple bears date at least as far back as that reign ; to 
this rule the few seignories, which may have been subsequently created 
by the king's tenants in capite, form the only ezception.(e) 

(y) Stat. 26 Hen. YIII. c 13, s. 6 ; 6 & 6 Edw. VI. c. 11, s. 9 : 39 Geo. HL c. 93 ; 4 
Black. Com. 381. 

(z) 2 Black. Com. 246; 4 Black. Com. 380, 381 ; Swinburne, part 2, sect 13: Bac. 
Abr. tit WUls and Testaments (B). (a) 4 Black. Com. 385. 

(b) Lands escheated or forfeited to the crown are freqaently restored to the families of 
the persons to whom such lands belonged pursuant to stat 39 & 40 Geo. III. c. 88, s. 12, 
explained and amended bj stats. 47 Geo. III. sess. 2, c. 24, and 59 Gko. III. c. 94, and ex- 
tended to forfeited leaseholds bj stat 6 Geo. IV. c. 17. 

(c) Ante, pp. 37, 58. (d) 18 Edw. I. c. 1 ; ante, pp. 60, 109. 

(«) By a recent statute, 13 k 14 Vict c. 60, lands vested in any person upon any tnut, 
or by way of mortgage, are exempted from escheat This act repeals a former statute, 4 
k 5 Will. IV. c. 23, to the same effect 

corruption of blood. In Pennsylvania, Dela- forfeiture of lands for treason of persons who 

ware, and Kentucky, the constitutions de- die without having been attainted ; and 

clare that there shall be no forfeiture for forfeiture for felony is expressly abolished, 

treason, except for the life of the offender ; In other States, forfeiture is believed to be 

in Maryland, that there ought to be no for- abolished, either expressly or by strong im- 

feitnre except in cases of treason or murder ; plication. R. 

in South Carolina, that there shall be no 
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A small occasional quit rent with its accompanying relief y — suit of the 
C&urt Baratiy if any such exists, — an oath of fealty never exacted, — and 
a right of escheat seldom accruing, — are now, it appears, therefore, the 
ordinary incidents of the tenure of an estate in fee simple. There are, 
however, a few varieties in this tenure which are worth mentioning ; 
they respect either the persons to whom' the estate was originally 
granted, or the places in which the lands holden are situate. And, first, 
respecting the persons : The ancient tenure of grand serjeanty was 
where a man held his lands of the king by services to be done in his own 
proper person to the king, as, to *carry the banner of the king, or r*i i g-i 
his lance, or to be his marshal, or to carry his sword before him at 
his coronation, or to do other like services :(/) when, by the statute of 
Charles ll*{g) this tenure, with the others, was turned into free and com- 
mon socage, the honorary services above described were expressly retained. 
The ancient tenure of petit serjeanty was where a man held his land of 
the king, " to yield him yearly a bow, or a sword, or a dagger, or a 
knife, or a lance, or a paire of gloves of maile, or a paire of gilt spurs, 
or an arrow, or divers arrowes, or to yield such other small things be- 
longing to wafre :"(A) this was but socage in effect,(t) because such a 
tenant was not to do any personal service, but to render and pay yearly 
certain things to the king. This tenure therefore still remains unaffected 
by the statute of Charles II. 

Next, as to such varieties of tenure as relate to places :—r These are 
principally the tenures of gavelkind, borough-English, and ancient 
demesne. The tenure of gavelkind, or, as it has been more correctly 
8tyled,(i) socage tenure, subject to the custom of gavelkind, prevails 
chiefly in the county of Kent, in which county all estates of inheritance 
in land(/) are presumed to be holden by this tenure until the contrary 
is shown.(9») The most remarkable feature of this kind of tenure is 
the descent of the estate, in case of intestacy, not to the eldest son, but 
to all the sons in equal shares,(n) and so to brothers and other collateral 
relations, on failure of nearer heirs, (o) It is also a remarkable pecu- 

(/) Litt. 8. 163. {g) 12 Car. II. c. 24 ; ante, p. 114. 

(A) Litt. 8.159. (t) Litt. 8. 160 ; 2 Black. Gom. 81. 

(k) Third Beport of Real Property Commissioners, 7. 

(I) Inclading estates tail, Litt s. 265; Robinson on Gavelkind, 51, 94 (64, 119, 3d ed.) 

(«) Robinson on Gavelkind, 44 (54, 3d ed.) 

(r) Bvery son is as g^reat a gentleman as the eldest son is; Litt s. 210. 

(o) Rob Gav. 92 ; 3d Rep. of Real Property Gommiasioners, 9 : Cramp d. Woolley 
▼. Norwood, 7 Tannt. 362, (B. C. L. R. vol. 2) ; Hook v. Hook, 1 Hemming & MUler, 43 j 
in oppotition to Bac. Abr. tit. Descent (D), citing Co. Litt 140 a. 
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r^ci 201 ^^^^^7 *^^ ^^^8 custom, that every tenant of an estate of freehold 
-^ (except of course an estate tail) is able, at the early age of fifteen 
years, to dispose of his estate by feoffment,( p) the ancient method of con- 
veyance, to be hereafter explained. There is also no escheat of gavelkind 
lands upon a conviction of murder ;{q) and some other peculiarities of 
less importance belong to this tenure, (r) The custom of gavelkind is 
generally supposed to have been a part of the ancient Saxon law, pre- 
served by the struggles of the men of Kent at the time of the Norman 
conquest ; and it is still held in high esteem by the inhabitants, so that 
while Qome lands in the county, having been originally held by knights' 
service, are not within the custom,(«) and others have been disgavelled, 
or freed from the custom, by various acts of parliament, (^) any attempt 
entirely to extinguish the peculiarities of this tenure has been uniformly 
resisted. (t^) There are a few places, in other parts of the kingdom, 
wher^ the course of descent follows the custom of gavelkind ;{x) but it 
r*12n ^^^ ^® doubted whether the tenure of gavelkind, *with all its 
accompanying peculiarities, is to be found elsewhere than in 
the county of Kent.(y) 

Tenure subject to the custom of borough-English prevails in several 
cities and ancient boroughs, and districts adjoining to them ; the tenure 
is socage, but, according to the custom, the estate descends to the 
youngest son in exclusion of all the other children.(£;) The custom does 
not in general extend to collateral relations ; but by special custom it 
may, so as to admit the youngest brother, instead of* the eldest. (a) 
Estates, as well in tail as in fee simple, descend according to this 
custom.(i) 

(p) Rob. Gay. 193 (248, 3d ed.)) 21*7 (277, 3 ed.) ,* 2 Black. Com. 84; Sandys' Co&- 
suetudines Eancise, 165. See Btat. 8 & 9 Vict. c. 106, s. 3. 

(q) Rob. Gay. 226 (228, 3d ed.). 

(r) The husband is tenant by courtesy of a moiety only of his deceased wife's land, 
until he marries again, whether there were issue born aliye or not; the widow also is 
dowable of a moiety instead of a third, and during widowhood and chastity only : estates 
in fee simple were deyisable by will, before the statute was passed, empowering the deyise 
of such estates ; and some other ancient privileges, now obsolete, were attached to this 
tenure. See Robinson on Gavelkind, passim ; 3d Report of Real Property Gommi»- 
sioners, 9. 

(«) Rob. Gay. 46 (56, 3d ed.). (t) See Rob. Gay. 75 (94, 3d ed.). 

(tf) An express saving of the custom of gavelkind is inserted in the act for the com* 
mutation' of certain manorial rights, &c. Stat. 4 & 5 Vict. c. 35, s. 80. 

(x) Kitchen on Courts, 200 ; Go. Litt. 140 a. (y) See Bac. Abr. tit. Gayelkind (B) 3. 

(z) Litt. s. 166 ; 2 Black. Com. 83. 

(a) Comyns' Digest, tit. Borough-English ; Watk. Descents, 89 (94, 4th ed.). See 
Rider v. Wood, 1 Kay k Johns. 644. 

(b) Rob. Gay. 94 (120, 3d ed.). 
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The tenure of ancient demesne exists in those manors, and in those 
only, which belonged to the crown in the reigns of Edward the Confessor 
and William the Conqueror, and in Domesday Book are denominated 
Terrm liegia Edwardij or Terrae Regi».{c) The tenants are free- 
holders,((2) and possess certain ancient immunities, the chief of which 
is a right to sue and be sued only in their lord's- court. Before the 
abolition of fines and recoveries, these proceedings, being judicial in 
their nature, could only take place, as to lands in ancient demesne, in 
the lord's court ; but, as the nature of the tenure was not always known, 
«much inconvenience frequently arose from the proceedings being taken 
by mistake in the usual Court of Common Pleas at Westminster; and 
these mistakes have given to the tenure a prominence '''in prac- r^ci ooi 
tice which it would not otherwise have possessed. Such mis- 
takes, however, have been corrected, as far as possible, by the act for 
the abolition of fines and recoveries \{e) and for the future, the substitu- 
tion of a simple deed, in the place of those assurances, renders such 
mistakes impossible. So that this peculiar kind of socage tenure now 
possesses but little practical importance. 

So much then for the tenure of free and common socage, with its 
incidents and varieties. There is yet another kind of ancient tenure 
still subsisting, namely, the tenure of frankalmoign^ or free alms, 
already mentio9ed,(/) by which the lands of the church are for the 
most part held. This tenure is expressly excepted from the statute 12 
Car. II. c. 24, by which the other ancient tenures were destroyed. It 
has no peculiar incidents, the tenants not being bound even to do fealty 
to the lords, because, as Littleton says,(^) the prayers and other divine 
services of the tenants are better for the lords than any doing of fealty. 
As the church is a body having perpetual existence, there is moreover 
no chance of any escheat. This tenure is therefore a very near practical 
approach to that absolute dominion on the part of the tenant, which yet 
in theory the law never allows. 

(c) 2 Scriv. Cop. 687. 

(d) The account givea by Blackstone of this tenure as altogether copyhold (2 Black. 
Com. 100) appears to be erroneous, though no doubt there are copyholds of some of the 
lands of such manors. 3d Report of Real property Commissioners, 13,* 2 Scriv. Cop. 691. 

(e) Stat 3 Ae 4 Will. lY. c. 74, 88. 4, 7, 6. 

(/) Ante, p. 36. {g) Litt. s. 135 ; Co. Litt. 67 b. 
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[n23] *CHAPTER VI. 

OF JOINT TBNAKTS AND TBNANTS IN COMMON. 

A GIFT of lands to two or more persons in joint tenancy is such a gift 
as imparts to them, with respect to all other persons than themselves, 
the properties of one single owner. As between themselves, they must, 
of course, have separate rights; hut such rights are equal in every 
respect, it not being possible for one of them to have a greater interest 
than another in the subject of the tenancy. A joint tenancy is accord- 
ingly said to be distinguished by unity of poBsessian, unity of intereity 
unity of title^ and unity of the time of the commencement of such title.(a) 
Any estate may be held in joint tenancy; thus, if lands be given simply 
to A. and B. without further words, they will become at once joint 
tenants for life.(5) Being regarded, with respect to other persons, as 
but one individual, their estates will necessarily continue so long as the 
longer liver of them exists. While they both live, as they must have 
several rights between themselves, A. will be entitled to one moiety of 
the rents and profits of the land, and B. to the other; but after the de- 
cease of either of them, the survivor will be entitled to the whole during 
the residue of his life.^ So, if lands be given to A. and B., and the 
heirs of their two bodies; here, if A. and B. be persons who may pos- 

(a) 2 Black. Com. 180. 

\h) Litt. 8 283 \ Com. Dig. tit. Estates (E 1), see ante, p. 17. 

1 Tenure by joint tenancy was much jet it has been so construed when the pur- 

faTored in the old law, which was averse chase was made with the yiew of Spending 

to a division of tenures, and the consequent large sums in improving the land. Lake v. 

multiplication of feudal services. When a Craddock, 3 P. Wms. 158; Duncan v. For- 

tenancj in common was therefore to be rer, 6 Binnej, 196; Gaines v. Grant's Les- 

created by deed, the words usuallj emploj- see, 5 Binney, 120; Cuyler v. Bradt, 2 

ed were <* to bold as tenants in common and Gaines' Gases, 326. 

not as joint tenants." In equity, although Statutes have, however, in all the United 

the common law rule that a conveyance to States, abolished the distinguishing feature 

A. and B. and their heirs created an estate of joint tenancy, the ju» accrescendi, with, 

in joint tenancy prevailed, yet there was a however, in some of tbem, certain excepted 

strong leaning against such a tenure, and cases, as to trustees (see infra, p. 126, n. 2), 

although the mere circumstance of two or husband and wife, partners, &c. For a 

more having equally paid the purchase- particular reference to these statutes see 

money would not be deemed sufficient to 2 Greenleaf's Gruise on Real Property, 

render the estate a tenancy in common in 364. R. 
equity (Rigden v. Vallier^ 3 Atkins, 735) ; 
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sibly intermarry, they will have an estate in special tail, descendible 
only to tbe heirs of their two bodies :(c) so long as they both live, they 
will be '^'entitled to the rents and profits in equal shares; after r3icio4-| 
the decease of either, the survivor will be entitled for life to the ^ •' 
whole ; and, on the decease of such survivor, the heir of their bodies, in 
case they should have intermarried, will succeed by descent, in the same 
manner as if both A. and B. had been but one ancestor. If, however, 
A. and B. be persons who cannot at any time lawfully intermarry, as, 
if they be brother and sister, or both males, or both females, a gift to 
them and the heirs of their two bodies will receive a somewhat different 
construction. So long as it is possible for a unity of interest to con- 
tinue, the law will carry it into effect: A. and B. will accordingly be 
regarded as one person, and will be entitled jointly during their lives. 
While they both live their rights will be equal; and, on the death of 
either, the survivor will take the whole, so long as he may live. But, 
as they cannot intermarry, it is not possible that any one person should 
be heir of both their bodies : on the decease of the survivor, the law, 
therefore, in order to conform as nearly as possible to the manifest in- 
tent, that the heir of the body of each of them should inherit, is obliged 
to sever the tenancy, and divide the inheritance between the heir of the 
body of A., and the heir of the body of B. Each heir will accordingly 
be entitled to a moiety of the rents and profits, as tenant in tail of such 
moiety. The heirs will now hold in a manner denominated tenancy in 
common ; instead of both having the whole, each will have an undivided 
half, and no further right of survivorship will remain.((2) 

An estate in fee simple may also be given to two or more persons as 
joint tenants. The unity of this kind of tenure is remarkably shown 
by the words which are made use of to create a joint tenancy in fee 
simple. The lands intended to be given to joint tenants in fee simple 
♦are limited to them and their heirs^ or to them, their heirs and r*i or-i 
a99ign8y{e) although the heirs of one of them only will succeed ^ -* 
to the inheritance, provided the joint tenancy be allowed to continue: 
thus, if lands be given to A., B. and G. and their heirs, A., B. and C. 
will together be regarded as one person ; and, when they are all dead, 
but not before, the lands will descend to the heirs of the artificial person 
(so to speak) named in the gift. The survivor of the three, who together 
compose the tenant, will, after the decease of his companions, become 

(c) Go. Litt. 20 b, 25 b ; Bac. Abr. tit. Joint Tenants (G). 

(d) Litt. 8. 283. See Re Tiverton Market Act, 20 Beay. 374. 
\e) Bac. Abr. tit Joint Tenants (A); Go. Litt. 184 a. 
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entitled to the whole land8.(/) While they all lived each had the whole; 
when any die, the survivors or survivor can have no more.^ The heir 
of the survivor is, therefore, the person who alone will be entitled to 
inherit, to the entire exclusion of the heirs of those who may have pre- 
viously died.(^) A joint tenancy in fee simple is far more usual than 
a joint tenancy for life or in tail. Its principal use in practice is for 
the purpose of vesting estates in trustee8,(A) who are invariably made 
joint tenants.' On the decease of one of them, the whole estate then 
vests at once in the survivors or survivor of them, without devolving on 
the heir at law of the deceased trustee, and without being affected by 
any disposition which he may have made by his will ; for joint tenants 
are incapable of devising their respective shares by will ;{i) they are not 
regarded as having any separate interests, except as between or among 
themselves, while two or more of them are living. Trustees, therefore, 
whose only interest is that of the persons for whom they hold in trust, 
are properly made joint tenants ; and so long as any one of them is 
living, so long will every other person be excluded from the legal pos- 
r*' 281 ^^^^^^^ ^^ ^^^ lands to which the trust extends. But *on the 
^ '^ decease of the surviving trustee, the lands will devolve on the 
devisee under his will, or on his heir at law,' who will remain trustee 
till the lands are conveyed to some other trustee duly appointed. 

(/) Litt. 8. 280. (^) Litt abi sup. 

(A) See post, the chapter on Uses and Trnsts. (i) Litt. s. 287 ; Perk. s. 500. 

^ As a consequence of the jut acereteendif barred bj a fine leyied by the trustees in 

all charges made bj a joint tenant deter- favor of a purchaser, the title would still be 

mine bj his death, and do not affect the open to objection : 1 Preston's Gonveyanc- 

survivor : Litt. 2 286 ; except in the case of ing, 301 ; as their fine might be supposed to 

a leaiBe to a stranger bj a joint tenant in work a forfeiture of their own estate, and a 

fee: Co. Litt. 185 a; that being an imme- consequent destruction of the contingent 

diate disposition of the land. Litt. { 289. remainder to the surviyor, and gave to the 

R. heir, therefore, an immediate right of entiy : 

' In some printed forms of conveyances Butler's Note to Co. Litt. 191, a; and it 

the estate is conveyed to the trustees, " and consequently became the practice of con- 

the survivor of them and the heirs and as- veyancers to make the heir at law a party 

signs of such survivor ;" but it is more pm- to the conveyance, though Mr. Fearoe con- 

dent to convey simply to the trustees, " their sldered that wherever there was a joint 

heirs and assigns," for, in Vick v. Edwards, trust to sell, the nature of the trust afforded 

3 P. Wms. 372, Lord Talbot considered that strong ground for coDstruiug the fee to pass 

the former phrase created a joint tenancy to the trustees absolutely. Feame's Cont. 

for life, with a contingent remainder to the Rem. 357. The Pennsylvania statute abolish- 

survivor, the fee resulting to the grantor, or ing survivorship in joint tenancy contains an 

heir at law in case of a devise, until the express reservation as to trust estates. R. 

happening of the contingency. ' Notwithstanding the statutory law of 

In case the contingent remainder were descents in Pennsylvania, a trust still de- 



OF JOINT TENANTS AND TENANTS IN COMMON. 145 

As joint tenants together compose but one owner, it follows, as we 
have already observed, that the estate of each must arise at the same 
time;(A;) so that if A. and B. are to be joint tenants of lands, A. cannot 
take his share first, and then B. come in after him. To this rule, how- 
ever, an exception has been made in favor of conveyances taking effect 
by virtue of the Statute of Uses, to be hereafter explained ; for it has 
been held that joint tenants under this statute may take their shares at 
different times ;(Z) and the exception appears also to extend to estates 
created by will.{m) A further consequence of the unity of joint tenants 
is seen in the fact, that if one of them should wish to dispose of his in- 
terest in favor of any of his companions, he may not make use of any 
mode of disposition operating merely as a conveyance of lands from one 
stranger to another. The legal possession or seisin of the whole of the 
lands belongs to each one of the joint tenants^f an estate of freehold ; no- 
delivery can, therefore, be made to him of that which he already has. 
The proper form of assurance between joint tenants is, accordingly, a 
release by deed,(n) and this release operates rather as an extinguishmenir 
of right than as a conveyance; for the whole *estate is already r+ioTl 
supposed to be vested in each joint tenant, as well as his own 
proportion.^ And in the Norman French, with which our law abounds, 
two persons holding land in joint tenancy are said to be seised per mie 
et per tout, {of 

The incidents of a joint tenancy, above referred to, last only so long 
as the joint tenancy exists. It is in the power of any one of the joint 
tenants to Bever the tenancy ; for each joint tenant possesses an absolute 

{k) Co. Liu. 188 a; 2 Black. Com. 181. 

(Q 13 Rep. 56; Pollexf. 3*73 ; Bac. Abr. tit. Joint Tenants (D); Glib. Uses andTrHsts, 
71 (135, n. 10, 3d ed.). 

(m) 2 Jarman on Wills, 161, Ist ed.; 209, 2cl ed.; 235, 3d ed.; Gates d. Hatterlej v. 
Jackson, 2 Strange, 1172; Fearne, Gont. Rem. 313; Bridge y. Yates, 12 Sim. 645;. Een- 
wortby v. Ward, 11 flare, 196 ; M'Gregor v. McGregor, 1 De Gex, P. & J. 73. 

(fi) Co. Lilt. 169 a; Bac. Abr. tit. Joint TenanU (1) 3, 2 ; 2 Prest. Abst. 61. But a 
grant would operate as a release ; Chester y. Willan, 2 Wms. Saundb 96 a. 

(o) Litt. 8. 288. 

scends to the heir at common law of the > In a note to Murray y. Hall, 7 Mann, 

trustee. Jenks' Lessee y. Backhouse, 1 Gr. and Scott, 455. (Eng. Com. Law Rep. vol. 

Binney, 91 ; Baird's Appeal, 3 Watts & Serg. 62), it is shown that the proper rendering. 

459. R. of mie is nothing or not in the least; and, 

^ The real distinction is, joint tenants therefore, that Blackstone committed a» 

haye the whole for the purpose of tenure error (in which he has been yerj generaUy 

and suryiyorship, while, for the purpose of followed) in rendering the phrase per mie et 

immediate alienation, each has only a par- per tout, by the half or moiety and by the 

ticnlarpart. 1 Preston on Estotes, 136. R. whole. 2 Blaekst. Coos. 182. 
10 
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power to dispose, in his lifetime, of his own share of the lands, hy which 
means he destroys the joint tenancy .(ji?) ^ Thus, if there be three joint 
tenants of lands in fee simple, any one of them may, by any of the 
usual modes of alienation, dispose during his lifetime, though not by 
will, of an equal undivided third part of the whole inheritance. But 
should he die without having made such disposition, each one of the 
remaining two will have a similar right in his lifetime to dispose of an 
undivided moiety of the whole. From the moment of severance, the 
unity of interest and title is destroyed, and nothing is left but the unity 
of possession ; the share which has been disposed of is at once dis- 
charged from the rights and incidents of joint tenancy, and becomes 
the subject of a tenancy in common. Thus, if there be three joint 
tenants, and any one of them should exercise his power of disposition 
in favor of a stranger, suck stranger will then hold one undivided third 
part of the lands, as tenant in common with the remaining two. 

Tenants in common are such as have a unity of possession, but a 
distinct and several title to their shares. (9) The shares in which 
tenants in common hold are by no means necessarily equal. Thus, one 
r*19H1 ^^^^^^ ^^ common *may be entitled to one-third, or one-fifth, 
"or any other proportion of the profits of the land, and the other 
tenant or tenants in common to the residue. So, one tenant in common 
may have but a life or other limited interest in his share, another may 
be seised in fee of his, and the owners of anotder undivided share may 
be joint tenants as between themselves, while as to the others they are 
tenants in common. Between a joint tenancy and tenancy in common, 
the only similarity that exists is therefore the unity of possession. A 
tenant in common is, as to his own undivided share, precisely in the 
j)osition of the owner of an entire and separate estate. 

When the rights of parties are distinct, that is, for instance, when 
tbey are not all trustees for one and the same purpose, both a joint 
(tenancy and a tenancy in common are inconvenient methods for the 
enjoyment of property. Of the two a tenancy in common is no doubt 
ipreferable ; inasmuch as a certain possession of a given share is prefer- 
;able to A similar chance of getting or losing the whole, according as the 
tenant anay or may not survive his companions. But the enjoyment of 
.lands in ^everaUyir) is far more beneficial than either of the above 

(p) Co. Litt 186 a. (9) Litt. b. 292; 2 Black. Com. 191. (r) Ante, p. 96. 

^ But tbeyJiave not any devisable interest, { 287, although he surrive his companion, 
and a devise by one joint tenant, while the Swift v. Boberts, 3 Burrow, U88. R. 

jj oint tenancy ie an force, wUl be void, Litt. 
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modes. Accordingly it is in the power of any joint tenant or tenant 
in common to compel his companions to effect a partition between them- 
selyeSy according to the value of their shares. This partition was 
formerly enforced by a writ of partition, granted by virtue of statutes 
passed in the reign of Henry VIIL(») Before this reign, as joint 
tenants and tenants in common always become such by their own act 
and agreement, they were without any remedy, unices they all agreed 
to the partition; whereas we have seen(^) that co-parceners, who become 
entitled by act of law, could always compel partition. In modern times, 
the Court *of Chancery has been found to be the most ' con- r*i ogi 
venient instrument for compelling the partition of estates ;(u) ^ 
and by a modern statute, (rr) the old writ of partition, which had already 
become obsolete, was abolished. Whether the partition be effected 
through the agency of the Court of Chancery, or by the mere private 
agreement of the parties, mutual conveyances of their respective 
undivided shares must be made, in order to carry the partition into 
complete effect.(y) With respect to joint tenants, these conveyances 
ought, as we have seen, to be in the form of releases ; but tenants in 
common, having separate titles, must make mutual conveyances, as 
between strangers; and by a modern statute it is provided, that a parti- 
tion shall be void at law, unless made by *deed.(2;) If any of the parties 
entitled should be infants under age, lunatic, or of unsound mind, and 
consequently unable to execute a conveyance, the Court of Chancery 
has now power to carry out its own decree for a partition by making an 
order, which will vest their shares in such persons as the court shall 
direct.(a) ^ Another very convenient mode of effecting a partition is, 
by application to the inclosure commissioners for England and Wales, 
who are empowered by recent acts of parliament .to make orders under 
their hands and seal for the partition and exchange of lands and other 
hereditaments, which orders are effectual without any further convey- 
ance or release.(i) 

(<) 31 Hen. YIII. c. 1 ; 32 Hen. YIII. c. 32. (t) Ante, p. 95. 

(tf) See Manners ▼. Charlesworth, 1 Mylne k Keen, 330. 

(z) Stat. 3 Ae 4 Will. lY. c. 27, a. 36. (y) Attorney-General y. Hamilton, I Ifadd. 214. 

{2) Sut. 8 J^ 9 Vict c. 106, 8. 3, repealing stat. 7 & 8 Vict. c. 76, 8. 3, to- th& same effect. 

(a) Stat 13 & 14 Vict c. 60, 88. 3, 7, 30. 

(6) State. 8 ft 9 Vict c. 118, as. 147, 150; 9 ft 10 Vict c. 70, as. 9, 10, 11 ; 10 ft 11 
Vict. c. Ill, 88. 4, 6 ; 11 ft 12 Vict c. 99, a. 13 ; 12 ft 13 Vict c. 83, 88. 7, II ; 15 ft 16 
Vict c. 79, 88. 31, 32; 17 ft 18 Vict c. 97, a. 5 ; 20 ft 21 Vict c. 31, 88. 1—11 ; 21 ft 22 
Vict c. 53. 

1 See ante, p. 65, n. 1. 
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[♦180] * CHAPTER VII. 

OF A FEOFFMENT. 

Having now considered the most usual freehold estates which are 
holden in lands, and the varieties of holding arising from joint tenancies 
and tenancies in common, we proceed to the means to be employed for 
the transfer of these estates from one person to another. And here we 
must premise that, by recent enactments,(a) the conveyance of estates 
has been rendered, for the future, a matter independent of that historical 
learning which was formerly necessary. But, as the means formerly 
necessary for the conveyance of freeholds depend on principles, which 
still continue to exert their influence throughout the whole system of 
real property law, these means of conveyance and their principles must 
yet continue objects of the early attention of every student : of these 
means the most ancient is a feoffmeTU tuith livery of set8in,{b) which 
accordingly forms the subject of our present chapter. 

The feudal doctrine explained in the fifth chapter, that all estates in 
land are holden of some lord, necessarily implies that all lands must 
always have some feudal holder or tenant. This feudal tenant is the 
freeholder, or holder of the freehold ; he has the feudal possession, 
called the 8eisiny{a) ^ and so long as he is seisedj nobody else can be. 
The freehold is said to be in him, and till it is taken out of him and 
r*1Sl1 S^^^^ ^ some other, the land *itself is regarded as in his 
^ custody or possession. Now this legal possession of lands — this 

seisin of the freehold — ^is a matter of great importance, and much 
formerly depended upon its proper transfer from one person to another; ^ 
thus we have seen that, before the recent act for the amendment of the 
law of inheritance, seisin must have been acquired by every heir before 

(a) Stat. 8 & 9 Vict. c. 106, repealing stat. 7 & 8 Vict. c. 76. 

(6) 2 Black. Com. 310. ^e) Co. Litt. 163 a; Watkins on DescenU, 108, (113, 4th ed.). 

1 Which denoted the completion of that this deliverj, no estate of freehold conid be 
investitare bj which the tenant was admit- constituted or pass, with the single excep- 
ted into the tenure. R. tion of the case of a fine, which was a judi- 

* The delivery of this possession — the cial acknowledgment, in a feigned action, 

<* livery of seisin " — was the essential part by the person in possession, that the right 

of a feudal transfer, and the deed which in was in another. The fine, however, always 

later times accompanied it, was the mere implied a prior feoffment. R. 

Authentication of Uie transaction. Without 
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he could himself become the stock of descent. ((i) The transfer or 
delivery of the seisin, though it accompanies the transfer of the estate 
of the holder of the seisin, is yet not the same thing as the transfer of 
the estate. For a tenant merely for life is as much a feudal holder, and 
consequently as much in possession, or seised, of the freehold, as a 
tenant in fee simple can be. If, therefore, a person seised of an estate 
in fee simple were to grant a lease to another for his life, the lessee 
must necessarily hare the whole seisin given up to him, although he 
would not acquire the whole estate of his lessor ; for an estate for life 
is manifestly a less estate than an estate in fee simple. In ancient 
times, however, possession was the great point, and, until recently,(e) 
the conveyance of an estate of freehold was of quite a distinct character 
from SQch assurances as were made use of when it was not intended to 
affect the freehold or feudal possession. For instance, we have seen 
that a tenant for a term of years is regarded in law as having merely a 
chattel interest ;(/) he has not the feudal possession or freehold in him- 
self, but his possession, like that of a bailiff or servant, is the possession 
of his landlord. The consequence is, that any expressions in a deed, 
from which an intention can be gathered to grant the occupation of 
land for a certain time, have always been sufficient for a lease for a 
term of years however long ;{g) but a lease *for a single life, r*i qoi 
which transfers the freehold, has hitherto required technical ^ -^ 
language to give it effect. 

A feoffment with livery of seisin was then nothing more than a gift 
of an estate in the land with livery^ that is delivery of the BeUin or 
feudal possession ;(A) this livery of seisin was said to be of two kinds, a 
livery in deed and a livery in law. Livery in deed was performed *' by 
delivery of the ring or haspe of the doore, or by a branch or twigge of 
a tree, or by a turfe of land, and with these or the like words, the 
feoffor and feoffee, both holding the deed of feoffment and the ring of 
the doore, haspe, branch, twigge or turfe, and the feoffor saying, ' Here 
I deliver you seisin and possession of this house, ih the name of all the 
lands and tenements contained in this deed according to the forme and 
effect of this deed,' or by words without any ceremony or act, as the 
feoffor being at the house doore, or within the house, *' Here I deliver 
you seisin and possession of this house, in the name of seisin and pos- 
session of all the lands and tenements contained in this deed.' "(e) The 

{d) Ante, pp. 92, 93. (a) Stat. 8 & 8 Vict c. 106, repealing Btat. 7 & 8 Vict c. 76. 
(/) Ante, p. 8. (g) Bac. Abr. tit Leases and Terms for Years (K) 

(A) Go. Litt. 271 b, n. (1). (t) Co. Litt. 48 a. 
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feoffee then, if it were a house, entered alone, shut the door, then opened 
it, and let in the other8.(A;) In performing this ceremony, it was requi- 
site that all persons who had any estate or possession in the house or 
land, of which seisin was delivered, should either join in or consent to 
making the livery, or he absent from the premises ; for the object was 
to give the entire and undisputed possession to the feoffee.({) If the 
feoffment was made of different lands lying scattered in one and the 
same county, livery of seisin of any parcel, in the name of the rest, was 
sufBcient for all, if all were in the complete possession of the same 

r*1331 ^^^^'^'^ » ^^^ ^^ *^®y ^^'® ^^ several counties, *there must have 
^ -^ been as many liveries as there were counties.(m) For if the title 
to these lands should come to be disputed, there must have been as many 
trials as there were counties ; and the jury of one county are not con- 
sidered judges of the notoriety of a fact in another.(n) Livery in law 
was not made on the land, but in sight of it only, the feoffor saying to 
the feoffee, ^^ I give you yonder land, enter and take possession." If 
the feoffee entered accordingly in the lifetime of the feoffor, this was a 
good feoffment ; but if either the feoffor or feoffee died before entry, 
the livery was void.(o) This livery was good, although the land lay in 
another county ;(p) but it required always to be made between the 
parties themselves, and could not be deputed to an attorney, as might 
livery in deed.{q) The word give was the apt and technical term to be 
employed in a feoffment ;(r) its use arose in those times when gifts from 
feudal lords to their tenants were the conveyances principally employed. 

In addition to the livery of seisin, it was also necessary that the estate 
which the feoffee was to take should be marked out, whether for his own 
life or for that of another person, or in tail, or in fee simple, or other- 
wise. This marking out of the estate is as necessary now as formerly, 
and it is called limiting the estate. If the feudal holding is transferred, 
the estate must necessarily be an estate of freehold ; it cannot be an 
estate at will, or for a fixed term of years merely. Thus the land may 
r*1841 *^® given to the feoffee to hold to himself simply ; and the estate 
^ -^ so limited is, as we have 8een,(«) but an estate for his life,(^) and 

(k) 2 Black. Com. 315 ; 2 Sand. Uses, 4. 

{I) Shep. Toach. 213; Doe d. Reed y. Tajlor, 5 Barn, k Adol. 5*76, (B. G.L. EL toI. 7.) 

(m) Lilt. 8. 61. But a manor, the site of which extended into two coantiea, appoara to 
have been an exception to this rale ; for it was but as one thing for the'pnrpose of a feoff- 
ment; Perkins, sect. 227. See, however, Hale's M.S., Co, Litt. 50 a, n. (2). 

(n) Co. Litt. 50 a; 2 Black. Com. 316. (o) Co. Litt. 48 b; 2 Black. Com. 316. 

(p) Co. Litt. 48 b. (q) Co. Litt 52 b. 

(r) Co. Litt. 9 a; 2 Black. Com. 310. {$) Ante, p. 18. (t) Litt. a. 1 ; Co. Litt. 42 a. 



OF A FBOFFMBNT. 151 

the feoffee is then generally called a lessee for his life ; though when a 
mere life interest is intended to be limited, the land is usually expressly 
given to hold to the lessee ^^ daring the term of his natural life."(t^) If 
the land be given to the feoffee and the heirs of his lody^ he has an 
estate tail, and is called a donee in tail.(2;) And in order to confer an 
estate tail, it is necessary (except in a will, where greater indulgence is 
allowed) that words of procreation, such as heirs of his body should be 
made use of; for a gift of lands to a man and his heirs male is an estate 
in fee simple, and not in fee tail, there being no words of procreation to 
ascertain the body out of which they shall issue ;(y) and an estate in 
lands descendible to collateral male heirs only, in entire exclusion of 
females, is unknown to the English law.(2;) If the land be given to hold 
to the feoffee and his heirs, he has an estate in fee simple, the largest 
estate which the law allows. In every conveyance (except by will) of 
an estate of inheritance, whether in fee tail or in fee simple, the word 
heirs is necessary to be used as a word of limitation to mark out the. 
estate. Thus if a grant be made to a man and his seed, or to a man 
and his offspring, or to a man and the issue of his body, all these are 
insufficient to confer an estate tail, and only give an estate for life for 
want of the word heirs ;{a) so if a man purchase lands to have and to hold 
to him for ever, or to him and his assigns for ever, he will have but an 



estate for his life, *and not a fee simple.(6)^ Before alienation 



[*1S5] 



was permitted, the heirs of the tenant were the only persons, 
besides himself, who could enjoy the estate; and if they were not 
mentioned, the tenant could not hold longer than for his own life ;{c) 
hence the necessity of the word heirs to create an estate in fee tail or 
fee simple. At the present day, the free transfer of estates in fee 
simple is universally allowed ; but this liberty, as we have seen,(i) is 
now given by the law, and not by the particular words by which an 

(«) Aate, p. 22. (z) Litt. s. 57 ; ante, p. 34. 

(.y) Litt. 8. 31 ; Co Litt. 27 a; 2 Black. Com. 115; Doe d. Brane y. Martjn, S Barn, k 
Crest. 497, (E. C. L. R. vol. 15.) 

(2) Bat a grant of arms bjr the crown to a man and his heirs male, without saying " of 
the hodjr," is good, and they will descend to his heirs male, lineal or collateral. Co. 
Litt 27 V 

(a) Co. Litt 20 b; 2 Black. Com. 115. (b) Litt s. 1 ; Co. Litt 20 a. 

(e) Ante, pp. 17, 18. {d) Ante, p. 40. 

1 Thos, in Pennsylvania, a conveyance to statute that every deed shall pass to the 

three Indian Chiefs " and their generation, grantee all the grantor's estate in the pre- 

to endure as long as the waters of the Dela- mises, unless an intent to create a less estate 

ware shaU run," was held to pass but a life appear. See 2 Greenl. Cruise, 354, and ante 

estate. Foster v. Joice, 3 W. C. 0. R. 498. page 19 note. R. 

In some states, however, it is provided by 
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estate may happen to be created. So that, though conveyances of 
estates ui fee simple are usually made to hold to the purchaser, his heirs 
and assigns for ever, yet the word heirs alone gives him a fee simple, of 
which the law enables him to dispose ; and the remaining words, and 
assigns for every have at the present day no conveyancing virtue at all; 
but are merely declaratory of that power of alienation which the pur- 
chaser would possess without them. 

The formal delivery of the seisin or feudal possession, which always 
took place in a feoffment, rendered it, till recently, an assurance of great 
power ; so that, if a person should have made a feoffment to another of 
an estate in fee simple, or of any other estate, not warranted by liis 
own interest in the lands, such a feoffment would have operated btf 
wrong, as it is said, and would have conferred on tho feoffee the w^hole 
estate limited by the feoffment along with the'seisin actually delivered. 
Thus if a tenant for his own life should have made a feoffment of the 
lands for an estate in fee simple, the feoffee would not merely have 
acquired an estate for the life of the feoffor, but would have become 
seised of an estate in fee simple by wrong; accordingly, such -a feoffment 
r*1361 ^^ * tenant for life was regarded, as *we have seen,(e) as a 
*" "^ cause of forfeiture to the person entitled in reversion ; such a 
feoffment being in fact a conveyance of his reversion, without his con- 
sent, to another person. In the same manner, feoffments made by idiots 
and lunatics appear to have been only voidable and not absolutely 
void;(/) whereas their conveyances made by any other means are void 
in toto ; for, if the seisin was actually delivered to a person, though by 
a lunatic or idiot, the accompanying estate must necessarily have passed 
to him, until he should have been deprived of it. Again, the formal 
delivery of the seisin in a feoffment appears to be the ground of the 
validity of such a conveyance of gavelkind lands, by an infant of the 
age of fifteen years ;(^) although a conveyance of the same lands by the 
infant, made by any other means, would be voidable by him, on attain- 
ing his majority.(A) By the act to amend the law of real property,(t) 
it is, however, now provided, that a feoffment shall not have any 
tortious operation ; but a feoffment made under a custom by an infant 
is expressly recognized.(A;) 

Down to the time of King Henry VIII. nothing more was requisite 
to a valid feoffment than has been already mentioned. In the reign of 

(«) Ante, p. 27. (J) Ante, p. 64. (^) Antp, p. 120. (A) Ante, p. 64. 

(t) Stat 8 & 9 Vict c. 106, 8. 4. (k) Sect 3. 
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this king, however, an act of parliament of great importance was passed, 
known by the name of the Statute of U8e8.(Z) And since this statute, 
it has now become further requisite to a feoffment, either that there 
should be a consideration for the gift, or that it shoi^ld be expressed to 
be made, not simply untOy but unto and to the u%e of the feoffee. The 
manner in which this result has been brought about '''by the r*i q>7-| 
Statute of Uses will be explained in the next chapter. 

If proper words of gift were used in a feoffment, and witnesses were 
present who could afterwards prove them, it mattered not, in ancient 
times, whether or not they were put into writing \{m) though writing, 
from its greater certainty, was generally employed.(n) There was this 
difference, however, between writing in those days, and writing in our 
own times. In our own times, almost everybody can write ; in those 
days very few of the landed gentry of the country were so learned as to 
be able to sign their own names.(o) Accordingly, on every important 
occasion, when a written document was required, instead of signing 
their names, they aflSxed their seals; and this writing, thus sealed, was 
delivered to the party for whose benefit it was intended. Writing was 
not then employed for every trivial purpose, but was a matter of some 
solemnity ; accordingly, it became a rule of law, that every writing under 
seal imported a consideration :(p) — that is, that a step so solemn could 
not have been taken without some sufficient ground. This custom of 
sealing remained after the occasion for it had passed away, and writing 
had been generally introduced; so that, in all legal transactions, a seal 
was affixed to the written document, and the writing so sealed was, when 
delivered, called a deed^ in Latin factum^ a thing done; and, for a long 
time after -writing had come into* common use, a written instrument, if 
unsealed, had in law no superiority over mere words \{q) nothing was in 
fact *called a writing^ but a document under seal.(r) And at r*i og-i 
the present day a deed^ or a writing sealed and delivered,(«) 
still imports a consideration, and maintains in many respects a 

(/) Stat. 27 Hen. VIII. c. 10. 

(m) Broctoo; lib. 2, fol. 11 b, par. 3, 33 b, par. 1 ; Co. Litt. 48 b, 121 b', 143 a, 271 b, 
B. (1). 

(n) Madox'g Form. Angl. Dissert, p. 1. 

(o) 3 HaUam's Middle Ages, 329 ; 2 Black. Com. 305, 306. 

(p) Plowden, 308 ; 3 Barrows, 1639; 1 Fonblanque on Equity, 342; 2 Fonb. Eq. 26. 

\q) See Litt. ss. 250, 252 ; Go. Litt 9 a, 49 a, 121 b, 143 a, 169 a ; Rann v. Hughes, 7 
T. Rep. 350, n. 

(r) See Litt. ss. 365, 366, 367; Shep. Touch, bj Preston, 320, 321; Sugden's Yen. & 
Par. 126, 11th ed. 

(«} Co. Litt. 171 b; Shep. Touch. 50. 
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superiority in law over a mere unsealed writing. In modem practice 
the kind of seal made use of is not regarded, and the mere placing of 
the finger on a seal already made, is held to be equivalent to sealing ;(<) 
and the words "I deliver this as my act and deed," which are spoken 
at the same time, are held to be equivalent to delivery, even if the party 
keep the deed himself.(t£)^ The sealing and delivery of a deed are 
termed the execution of it. Occasionally a deed is delivered to a third 
person not a party to it, to be delivered up to the other party or parties, 
upon the performance of a condition, as the payment of money or the 
like. It is then said to be delivered as an e%crow or mere writing 
{dcriptum) ; for it is not a perfect deed until delivered up on the per- 
formance of the condition; but when so delivered up, it operates from 
the time of its execntion.(a;) Any alteration, rasure or addition made 
in a deed after its execution by the grantor, even though made by a 
stranger, will render it void; and any alteration made by the party to 
whom it is delivered, though in words not material, will also render it 
r*1391 ^^^^'(y) ^^^ ^^ ^^ estate has once been conveyed by a deed, of 
♦course the subsequent alteration, or even the destruction, of 
the deed cannot operate to reconvey the estate ; and the deed, even 
though cancelled, may be given in evidence to show that the estate was 
conveyed by it while it was valid.(2) But the deed having become 
void, no action could be brought upon any covenant contained in it.(a) 

Every deed, if not charged with any ad valorem or other stamp duty, 
nor expressly exempted from all stamp duty, is liable to a stamp duty 
of 11. 15«. ; and if the deed, together with any schedule, receipt or other 

(t) Shep. Touch. 57. 

(«) Doe d. Qarnons y. Knight, 5 Barn. & Cress. 671, (B. C. L. R. vol. 11) ; Grugeon v. 
Gerrard, 4 You. k Coll. 119,130; Exton v. Scott, 6 Sim. 31; Fletcher v. Fletcher^ 4. 
Hare, 67. See also Hall v. Bainbridge, 12 Q. B. 699, (E. C. L. B. yol. 64). 

(z) See Shep. Touch. 58, 59 ; Bowker t. Burdekin, 11 Mees. k Wels. 128, 147; Nash 
Y. Fljn, 1 Jones, & Lat 162 ; Graham y. Graham, 1 Ves. jun. 275 ; Millership y. Brooks, 
6 H. & N. 797. 

(y) Pigot's case, 11 Rep. 27 a; Principles of the Law of Personal Property, 81, 4th 
ed. ; 83 5th ed; ; Hall y. Chandless, 4 Bing. 123, (E. 0. L. R. Yol. 13). It is now felonj 
not only to steal, but also for any fraudulent purpose to destroy, cancel, obliterate or con- 
ceal any document of title to lands. Stat. 24 k 25 Vict. c. 96, s. 28. 

(2) Lord Ward y. Lumley, 6 H. A; N. 87, 656. (a) Pigot's case, ubi supra. 

1 This is perhaps a little broadly stated, possession of the instrument may h^Ye a 

If the deed hat ever been once deliYered, the material bearing. The law as to this la 

retention with the party in its possession is attempted to be explained in Rawle's editioa 

an immaterial fact ; but upon the question of Smith on Contracts, p. 60, n. R. 

whether there hat eyer been a delivery, the 
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matter pnt or indorsed thereon or annexed thereto, contain 2160 words, 
or SO common law folios of 72 words each, or upwards, it is liable to a 
further progressive duty of 10». for every entire quantity of 1080 words, 
or 15 folios, over and above the first 1080 words. But the duplicate or 
counterpart of any deed is liable only to a stamp duty of five shillings 
and a progressive duty of half-a-crown, unless the original be liable to a 
less duty, in which case the duty is the same as on the original. If, 
however, the deed was signed or executed by any party thereto, or bears 
date, before or upon the 10th of October, 1850, when the act to amend 
the stamp duties took efiect, then the progressive duty is 12. 5s. for 
every entire quantity of 1080 words beyond the first 1080,(6)^ 

Deeds are divided into two kinds, Deeds poll and Indentures^ a deed 
poll being made by one party only, and an indenture being made between 
two or more parties. Formerly, when deeds were more concise than at 
present, it was usual, where a deed was made between two parties, to 
write two copies upon the same piece of parchment, with some word or 
letters of the alphabet written between them, through which p^^ . q-. 
the '^'parchment was cut, often in an indented line, so as to ~' 

leave half the words on one part, and half on the other, thus serving 
the purpose of a tally. But at length indenting only came into use ;{c) 
and now every deed, to which there is more than one party, is cut with 
an indented or waving line at the top, and is called an indenture ;(d) 
and, until recently, when a deed assumed the form of an indenture, 
every person who took any immediate benefit under it, was always named 
as one of the parties. But now by the act to amend the law of real 
property it is enacted that, under an indenture, an immediate estate or 
interest in any tenements or hereditaments, and the benefit of a con- 
dition or covenant respecting any tenements or hereditaments, may be 
taken, although the taker thereof be not named a party to the same in- 
denture ; also that a deed, purporting to be an indenture, shall have the 
effect of an indenture, although not actually indented.(<j) A deed made 

(6) StoU. 55 Geo. III. c. 184 ; 13 & 14 Vict. c. 97 ; 24 & 25 Vict. c. 91, 8. 31. 
(0 2 Black. Com. 295. {d) Co. Litt 143 b. 

(«)' Stat. 8 & 9 Vict. c. 106, 8. 5, repealing stat. 7 & 8 Vict. c. 76, s. 11, to the 8ame 
effect. 

1 Bj Act of Congress of June 30, 1864, sideration or value does not exceed 500 
every deed, instrument or writing, wherebj dollars, the stamp is 50 cents; and for 
any lands, tenements or other realty sold every additional 500 dollars or fraction 
shall be granted, assigned, transferred or thereof 50 cents additional stamp. 2 Bright- 
otherwise conveyed to or vested in the pur- ly's Dig. 270, and post page 178, n. 1. 
chaser must be stamped. When the con- 



156 OF CORPOREAL HBRBDITAMENT8. 

by only one party is polled, or shaved even at the top, and is therefore 
called a deed poll; and, under such a deed, any person may accept a 
grant, though of course none but the party can make one.^ All deeds 
must be written either on paper or parchment. (/) 

So manifest are the advantages of putting down in writing matters of 
any permanent importance, that, as commerce and civilization advanced, 
writings not under seal must necessarily have come into frequent use; 
but, until the reign of King Charles II., the use of writing remained 
perfectly optional with the parties, in every case which did not require 
a deed under seal. In this reign, however, an act of parliament was 
pa88ed,(^) requiring the use of writing in many transactions, which pre- 
r*14n ^^^'^^'y might have taken place by mere word of *mouth. This 
^ act is entitled "An Act for Prevention of Frauds and Perju- 
ries," and is now commonly called the Statute of Frauds. It enacts,(A) 
among other things, that all leases, estates, interests of freehold, or 
terms of years, or any uncertain interest, in messuages, manors, lands, 
tenements, or hereditaments, made or created by livery of seisin only, 
or by parol, and not put in writing, and signed by the parties so making 
or creating the same, or their agents thereunto lawfully authorized by 
writing, shall have the force and effect of leases or estates at will only, 
and no greater force and effect; any consideration for making any such 
parol leases or estates, or any former law or usage to the contrary not- 
withstanding.' The only exception to this sweeping enactment is in 

(/) Shop. Touch. 54; 2 Black. Com. 297. (g) Stat. 29 Car. II c. 3. (A) Sect. 1. 

1 It had generally been considered bj * It is believed that this section of the 
the profession, that covenant would lie Statute of Frauds has been either adopted 
against a grantee by deed poll, by reason or re-enacted in all the United States. In 
of his acceptance of the estate; but Mr. Pennsylvania and North Carolina it has, 
Baron Piatt, in his treatise on Covenants however, been held that the section in qnes- 
(p. 10-1 8), after what he considered to be a tion does not apply in those states to trust 
careful examination of the Year Books, estates, but that parol evidence is admiasi- 
arrived at a different conclusion, and the ble to show that a conveyance absolute on 
law was so held in accordance with his its face, is, in fact, a trust for another, 
views, in Pennsylvania, in Maule v. Weaver, Murphy v. Hubert, 7 Barr, 420 ; Wetherill 
7 Barr, 329. A contrary decision was, how- ▼. Hamilton, 3 Harris, 198 ; Freeman v. 
ever, pronounced in New Jersey, after an Freeman, 2 Parsons, 81 ; Black well v. Oven- 
able argument, in Finley v. Simpson, 2 Za- by, 6 Iredell's £q. R. 38. [In Pennsylvania 
briskie, 331. In Pennsylvania, the statute this has been remedied by the Act of 2 2d 
of 25th April, 1850, (Purdon's Digest, 516,) April, 1856. Purdon's Dig. 497 ; Barnet v. 
gives to the owner of a ground-rent (as to Dougherty, 8 Casey, 371.] Of course, trusts 
which see supra, p. 115, n.), the remedy arising from implication or construction of 
by action of covenant, whether the premises law are exempted, as they are by the Statute 
out of which the rent issues be held by deed of Frauds ; see infra, p. 155. R. 
poll or otherwise. R. 
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favor of leases not exceeding three years from the making, and on which 
a rent of two-thirds at least of the full improTed value is reserved to the 
landlord. (t) In consequence of this act, it became necessary that a 
feoffment should be put into writing, and signed by the party making 
the same, or his agent lawfully authorized by writing; but a deed or 
writing under seal was not essential,(t) if livery of seisin were duly 
made. But now by the act to amend the law of real property,(Q it is 
provided that a feoffment, other than a feoffment made under a custom 
by an infant, shall be void at law, unless evidenced by doed.(m) Where 
a deed is made use of, it is a matter of doubt, whether signing, as well 
as sealing, is absolutely necessary: previously to the Statute of Frauds, 
signing was not at all essential to a deed, provided it were only sealed 
and delivered ;(n) and the Statute of Frauds seems to be aimed at trans- 
actions by parol only, and not to be intended to affect deeds. Of this 
opinion is *Mr. Preston. (o) Sir William Blackstone, on the r^-i^o-i 
other hand, thinks signing now to be as necessary as sealing. (^) ^ -^ 
And the Court of Queer's Bench has, if possible, added to the doubt.^^) 
Mr. Preston's, however, appears to be the better opinion. (r) However 
this may be, it would certainly be most unwise to raise the question by 
leaving any deed sealed and delivered, but not signed. 

The doubt above mentioned is just of a class with many others, with 
which the student must expect to meet. Lying just by the side of the 
common highway of legal knowledge, it yet remains uncertain ground. 
The abundance of principles, and the variety of illustrations to be found 
in legal text books, are apt to mislead the student into the supposition, 
that he has obtained a map of the whole country which lies before him. 
But further research will inform him that this opinion is erroneous, 
and that, though the ordinary paths are well beaten by author after 
author again going over the same ground, yet much that lies to the 
right hand and to the left still continues unexplored, or known only as 
doubtful and dangerous. The manner in which our laws are formed is 
the chief reason for this prevalence of uncertainty. Parliament, the 
great framer of the laws, seldom undertakes the task of interpreting 

(i) Sect 2. {k) 3 Prest Abst. 110. 

(/) Stat. 8 & 9 Vict. c. 106. (m) Sect 3. 

(n) Sbep. Toncb. 56. (o) Sbep. Toach. n. (24), Preston's ed. 

(/») 2 Black. Com. 306. 

{q) Goocb y. Goodman, 2 Queen's Bench Rep. 580, 597 (E. 0. L. R. vol. 42). 

(r) See Taunton v. Pepler, 6 Madd. 166, 167 ; Aveline v. Wbisson, 4 Man. k Gran. 801, 
(E. C. L. R. vol. 41); Oheny t. Heming, 4 Ex. 631, 636. [See Smith on Contracts, p. 5, 
note.] 



158 OF CORPORBAL HBREDITAMENTS. 

them, a task indeed which would itself be less onerous, were more care 
and pains bestowed on the making of them. But as it is, a doubt is 
left to stand for years, till the cause of some unlucky suitor raises the 
point before one of the Courts; till this happens, the judges themselves 
have no authority to remove it; and thus it remains a pest to society, 
P1431 ^^^^ caught in the act of raising a lawsuit. No wonder *then, 
^ -^ when judges can do so little, that writers should avoid all doubt- 
ful points. Oases, which have been decided, are continually cited to 
illustrate the principles on which the decisions have proceeded; but in 
the absence of decision, a lawyer becomes timid, and seldom ventures 
to draw an inference, lest he should be charged with introducing a 
doubt. 

To return : a feoffment, with livery of seisin, though once the usual 
method of conveyance, has long since ceased to be generally employed. 
For many years past, another method of conveyance has been resorted 
to which could be made use of at any distance from the property ; bat 
as this mode derived its effect from the Statute of nses,(«) it will be 
necessary to explain that statute before proceeding further. 

(«) 27 Hen. VIII. c. 10. 
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♦CHAPTER VIIL [n44] 

OF USBS AND TRUSTS. 

Previously to the reign of Henry VIII. when the Statute of 
n8e8(a) was passed, a simple gift of lands to a person and his heirs, 
accompanied by livery of seisin, was all that was necessary to convey 
to that person an estate in fee simple in the lands. The courts of law 
did not deem any consideration necessary ; but if a man voluntarily gave 
lands to another, and put him in possession of them, they held the gift 
to be complete and irrevocable ; just as a gift of money or goods, made 
without any consideration, is, and has ever been, quite beyond the 
power of the giver to retract it, if accompanied by delivery of posses- 
8ion.(i) In law, therefore, the person to whom a gift of lands was 
made, and seisin delivered, was considered thenceforth to be the true 
owner of the lands. In equity, however, this was not always the case ; 
for the Court of Chancery, administering equity, held that the mere 
delivery of the possession or seisin by one person to another was not at 
all conclusive of the right of the feoffee to enjoy the lands of which he 
was enfeoffed. Equity was unable to take from him the title which he 
possessed, and could always assert in the courts of law ; but equity 
could and did compel him to make use of that legal title, for the benefit 
of any other person who might have a more righteous claim to the 
beneficial enjoyment. Thus if a feoffment was made of lands to one 
person for the benefit or to the use of another, such person was bound 
in conscience to hold the lands to the use or for the benefit of the 
♦other accordingly ; so that while the title of the person enfe- r>ici45i 
offed was good in a court of law, yet he derived no benefit from 
the gift, for the Court of Chancery obliged him to hold entirely for the use 
of the other for whose benefit the gift was made. This device was intro- 
duced into England about the close of the reign of Edward III. by the 
foreign ecclesiastics, who contrived by means of it to evade the statutes of 
mortmain, by which lands were prohibited from being given for religious 
purposes ; for they obtained grants to persons to the use of the religious 
houses ; which grants the clerical chancellors of those days held to be 
bindin*g.((?) In process of time, such feoffments to one person to the 
use of another became very common ; for the Court of Chancery allowed 

(a) 27 Hen. VIIL c. 10. (b) 2 Black. Gom. 441. 

(c) 2 Black. Com. 328; 1 Sand. Uses, 16 (15, 6th ed.); 2 Fonblanqae on Eqnitj, 3. 
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the use of lands to be disposed of in a varietj of ways, among others 
by JKi\\y{d) in which a disposition could not then be made of the lands 
themselves.^ Sometimes persons made feofiments of lands to others to 
the use of themselves the feoffors ; and when a person made a feoffment 
to a stranger, without any consideration being given, and without any 
declaration being made for whose use the feoffment should be, it was 
considered in Chancery that it must have been meant by the feoffor to 
be for his own use.(e) So that though the feoffee became in law abso- 
lutely seised of the lands, yet in equity he was held to ber seised of them 
to the use of the feoffor. The Court of Chancery paid no regard to 
that implied consideration, which the law affixed to every deed on 
account of its solemnity, but looked only to what actually passed 
between the parties ;' so that a feoffment accompanied by a deed, if 
r'i'14f)1 ^^ consideration actually passed, was held to be made to the 
*qi8e of the feoffor, just as a feoffment by mere parol or word 
of mouth. If however there was any, even the smallest, consideration 
given by the feoffee,(/) such as five shillings, the presumption that the 
feoffment was for the use of the feoffor was rebutted, and the feoffee 
was held entitled to his own use. 

Transactions of this kind became in time so frequent that most of the 
lands in the kingdom were conveyed to uses, " to the utter subversion 
of the ancient common laws of this realm. "(^) The attention of the 
legislature was from time to time directed to the public inconvenience 
to which these uses gave rise ; and after several , attempts to amend 
them,(A) an act of parliament was at last passed for their abolition. 
This act is no other than the Statute of UBes,(e) a statute which still 
remains. in force, and exerts at the present day a most important 

(d) Perkins, bs. 496, 528, 637; Wright's Tenures, 174; 1 Sand. Uses, 65, 68, 69 (64, 
67, 68, 5th ed.); 2 Black. Com. 329 ; ante, p. 61. 

(«) Perkins, s. 533; 1 Sand. Uses, 61, 5th ed.: Co. Litt. 271 b. 

(/) 1 Sand. Uses. 62 (61, 5th ed.) (y) Stat 27 Hen. YIII. c. 10, preamble. 

(h) See particularly stat. 1 Rich. III. c. 1, enabling the cestui que use, or person bene- 
ficially entitled, to convey the possession without the concurrence of his trustees. 

(•) 27 Hen. VIII. c. 10. 

1 Application to the Court of Chancery not, it would seem, against his heirs. Af- 

for the purpose of enforcing these uses was, terwards, the remedy was extended to heirs, 

however, for a long time limited to the to alienees with notice of the trust, or with- 

clergy ; and it was not until about the reign out yalnable consideration, in which case 

of Hen. y. that bills were filed for this pur- notice was implied. See 1 Spence's Bq. 

pose by the laity. Down to the time of Jurid. 446, et seq. R. 

Hen. YI. moreover, the cestui que use could * See note to page 13 of Rawle's Edition 

only proceed 'against the feoffee himself, and of Smith on Contracts. 
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influence over the conveyance of real property. By this statute it was 
enacted, that where any person or persons shall stand seised of any lands 
or other hereditaments to the use, confidence or trust of any other 
person or persons, the persons that have any such use, confidence or 
trust (by which was meant the persons beneficially entitled) shall be 
deemed in lawful seisin and possession of the same lands and heredita- 
ments for such estates as they have in the use, trust or confidence. 
This statute was the means of effecting a complete revolution in the 
system of conveyancing. It is a curious instance of the power of an 
act of parliament ; it is in fact an enactment that what is given to A. 
shall, under certain circumstances, not be given to A. at all, but to 
somebody else. For suppose a feoffment be now made *to A. r*i47-| 
and his heirs, and the seisin duly delivered to him; if the feoff- 
ment be expressed to be made to him and his heirs to the use of some 
other person, as B. and his heirs, A. (who would, before this statute, 
have had an estate in fee simple at law) now takes no permanent estate^ 
but is made by the statute to be merely a kind of conduit pipe for con- 
veying the estate to B. For Jtf. (who before would have had only a use 
or trust in equity) shall now, having the ttse^ be deemed in lawful seisin 
and possession : in other words, B. now takes, not only the beneficial 
interest, but also the estate in fee simple at law, which is wrested from 
A. by force of the statute. Again, suppose a feoffment to be now made 
simply to A. and hi% heirs without any consideration. We have seen 
that before the statute the feoffor would in this case have been held in 
equity to have the use, for want of any consideration to pass it to the 
feoffee ; now therefore the feoffor, having the use, shall be deemed in 
lawful seisin and possession : and, consequently, by such a feoffment, 
although livery of seisin be duly made to A., yet no permanent estate 
will pass to him ; for the moment he obtains the estate he holds it to 
the use of the feoffor ; and the same instant comes the statute, and 
gives to the feoffor, who has the use, the seisin and possession. (A:) The 
feoffor, therefore, instantly gets back all that he gave ; and the use is 
said to result to himself. If however the feoffment be made unto and 
to the use of A. and his heirs — as before the statute, A. would have 
been entitled for his own use, so now he shall be deemed in lawful seisin 
and possession, and an estate in fee simple will effectually pass to him 
accordingly. The propriety of inserting, in every feoffment, the words 
to the use of, as well as to the feoffee, is therefore manifest. It appears 
also that an estate in fee simple may be effectually conveyed to a person 

(k) 1 Sand. Uses, 90, 100 (95, 5th ed.) 
11 
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r'*'14R1 ^^ m&ting & feoffment '^'to any other person and his heirs, to 
-* the use of, or upon confidence or trust for such former person 
and his heirs. Thus, if a feoffment be made to A. and his heirs, to the 
use of B. and his heirs, an estate in fee simple will now pass to B., as 
effectually as if the feoffment had been made directly unto and to the 
use of B. and his heirs in the first instance. The words to the use of 
are now almost universally employed for such a purpose ; but ''upon 
confidence," or '^upon trust for,*' would answer as well, since all these 
expressions are mentioned in the statute. 

The word trusty however, is never employed in modem conveyancing, 
when it is intended to vest an estate in fee simple in any person by force 
of the Statute of Uses. Such an intention is always carried into effect 
by the employment of the word use ;^ and the word tri^t is reserved to 
signify a holding by one person for the benefit of another similar to 
that,(Z) which, before the statute, was called a use. For, strange as it 
may appear, with the Statute of Uses remaining unrepealed, lands are 
still, as everybody knows, frequently vested in trustees, who have the 
seisin and possession in law, but yet have no beneficial interest, being 
liable to be brought to account for the rents and profits by means of the 
Court of Chancery. The Statute of Uses was evidently intended to 
abolish altogether the jurisdiction of the Court of Chancery over landed 
e8tate8,(772) by giving actual possession at law to every person beneficially 
entitled in equity. But this object has not been accomplished ; for the 
Court of Chancery soon regained in a curious manner its former as- 
cendancy, and has kept it to the present day. So that all that was 
ultimately effected by the Statute of Uses, was to import into the rules 
r'^1491 ^^ ^^^ ^^^^ ^^ ^^^ ^^^^ existing doctrines of the Courts "^of 
'- -* Equity,(n) and to add three words, to the use, to every con- 
veyance,(<>) 



The manner in which the Court of Chancery regained its ascendancy 

(/) Bat not the same, 1 Sand. Uses, 266 (278, 5th ed.) 

(m) Chudleigh's case, 1 Rep. 124, 125. (n) 2 Fonb. Eq. 17. 

(o) See Hopkins v. Hopkins, 1. Atk. 591; 1 Sand. Uses, 265 (277, 5th ed.) 

^ A good iUnstration of the operation of one now common in England, is to convej 

the stalnte may be found in deeds of par- the estate to a stranger, and bis heirs, *' to 

■tition. These are sometimes made by con- the nse of" the several parties as to their 

Teyance of the whole undivided estate to a respective shares. Here the statute executes 

stranger, who then reconveys it, in ascer- the use at once in those parties, who have 

tained shares, to the several parties respec- thus by force of it the legal estate vested in 

.tively entitled thereto. A neater mode, and them. R. 
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was as follows. Soon after the passing of the Statute of Uses, a doc- 
trine was laid down, that there could not be a use upon a nse.{p) For 
instance, suppose a feoffment had been made to A. and his heirs, to the 
use of B. and his heirs, to the use of C. and his heirs ; the doctrine was, 
that the use to C. and his heirs was a use upon a use, and was therefore 
not* affected by the Statute of Uses, which could on\ j execute or operate 
on the use to B. and his heirs. So that B. and not C. became entitled, 
under such a feoffment, to an estate in fee simple in the lands comprised 
in the feoffment. This doctrine has much of the subtlety of the schol- 
astic logic which was then previtlent. As Mr. Watkins says,(^) it must 
have surprised every one, who was not suflSciently learned to have lost 
his common sense. It was however adopted by the courts, and is still 
law. Even if the first use be to the feoffee himself, no subsequent use 
will be executed^ and the feoffee will take the fee simple ; thus, under a 
feoffment unto and to the use of A. and his heirs, to the use of G. and 
his heirs, C. takes no estate in law, for the use to him is a use upon a 
use; but the fee simple vests in A. to whom the use is first declared. (r) 
Here then was at once an opportunity for the Court of Chancery to 
interfere. It was manifestly inequitable that C. the party to whom the 
use was last declared, should be deprived of the estate, which was in- 
tended solely for his benefit ; the Court of Chancery, therefore, inter- 
posed on his behalf, and constrained the party, to *whom the 
law had given the estate, to hold in trust for him to whom the 
use was last declared. Thus arose the modern doctrine of uses and 
trusts. And hence it is, that if it is now wished to vest a freehold 
estate in one persen as trustee for another, the conveyance is made unto 
the trustee, or some other person (it is immaterial which), and his heirs, 
to tjie use of the trustee and his heirs, in trust for the party intended to 
be benefited (called cestui que trust) and his heirs. An estate in fee 
simple is thus vested in the trustee, by force of the Statute of Uses, and 
the entire beneficial interest is given over to the cestui que trust by the 
Court of Chancery. The estate in fee simple, which is vested in the 
trustee, is called the le ^l est aJQ^ being an estate, to which the trustee 
is entitled, only in the contemplation of a court of law^ as distinguished 
from equity. The interest of the cestui que trust is called an equitable 
estate^ being an estate to which he is entitled only in the cpnlemplation 
of the Court of Chancery, which administers equity. * In the present 
instance, the equitable estate being limited to the cestui que trust and 
his heirs, he has an equitable estate in fee simple. He is the bene- 

(p) 2 Black. Com. 335. (q) Prineiples of Convejancing, Introduction, 

(r) Doe d. Lloyd v. Passingham, 6 Barn. & Cres. 305, (E. G. L. R. vol. 13). 



[*150] 
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ficial owner of the property. The trustee, by virtue of his legal estate, 
has the right and power to receive the rents and profits ; bat the cestui 
que trust is able, by virtue of his estate in equity, at any time to oblige 
his trustee to come to an account^ and hand over the whole of the 
proceeds. 

We have now arrived at a very prevalent and important kind of 
interest in landed property, namely, an estate in equity merely, and 
not at law. The owner of such an estate has no title at all in any 
court of law, but must have recourse exclusively to the Court of Chan- 
cery,^ where he will find himself considered as owner, according to the 
equitable estate he may have. Chancery in modern times, though in 
r*l'>n P^^^c^P'^® *^® same as *the ancient court which first gave effect 
^ -^ to uses, is yet widely difierent in the application of many of 
its rules. Thus we have seen(«) that a consideration, however trifling, 

(t) Ante, p. 146. 

1 It is proper bere to notice the peculiar to jield to the equity of the plaintiff. The 

doctrine which has prevailed in Pennsjl- remedy by the writ of replevin was ejitended 

vania as to this. Until a few years past, to every case in which chattels in the pos- 

for practical purposes, no Court of Equity session of one man were claimed by another, 

existed there. One was, indeed, established Strange as much of this may appear to the 

in 1720, but it can scarcely be said to ha\e educated student, and great as has been the 

gone into operation ; it soon fell into dis- ridicule which it excited in the profession in 

repute, and in 1 736 was abolished. Equity sister states, the system worked very har- 

had, however, as a branch of the common moniously for much more than a century, 

law of England, become a part* of the law and has latterly attracted much attention 

of the province : and the absence of a septir- from the profession in England, and led to 

rate tribunal in which to enforce its princi- the passage of a statute referred to at the 

pies, soon led to the practice of administer, close of this chapter, 

lug equity through the medium of common In 1836, however, certain equity powers 

law forms. Thus, under a plea of payment, were conferred by the legislature upon 

the debtor was allowed such a defence as some of the Courts of Pennsylvania, and 

would discharge him in a Court of Equity, since that time these powers have been 

as want of consideration, fraud, mistake or from year to year greatly extended, and the 

accident, equitable set-off, and the like. A number of courts to which they have been 

plaintiff might sue on a lost bond, stating given increased, so that, for all practical 

in lieu of profert the cause which made it purposes, there are few heads of equitable 

impossible, and was not driven to equity to jurisdiction under which relief cannot now 

compel a discharge from the debt. A sur- be obtained. This has not, however, altered 

viving partner was allowed to sue at law the practice of the common law courts, and 

the executors of his deceased partner. The the jurisdiction is in many instances concnr- 

specific performance of a contract of sale of rent. For a very scholar-like sketch of the 

real estate was enforced by an action of system which has been briefly alluded to, 

ejectment brought by the purchaser against the student may profitably refer to a little 

his vendor. The specific performance of *^ Essay on Equity in Pennsylvania," written 

other contracts was enforced by a verdict for in 1826 by the late Mr. Laussatt, then only 

conditional damages, so large in amount a student at law. R. 
that it was for the advantage of the debtor 
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given by a feoffee, was sufficient to entitle him to the rise of the lands of 
which he was enfeoffed. But the absence of such a consideration caused 
the use to remain with, or more technically to result to, the feoffor, ac- 
cording to the rules of Chancery in ancient times. And this doctrine 
has now a practical bearing on the transfer of legal estates ; the ancient 
doctrines of Chancery having, by the Statute of Uses, become the means 
of determining the owner of the legal estate, whenever uses are men- 
tioned. But the modern Court of Chancery takes a wider scope, and 
will not withhold or grant its aid, according to the mere payment or 
non-payment of five shillings : thus, circumstances of fraud, mistake, or 
the like, may induce the Court of Chancery to require a grantee under 
a voluntary conveyance to hold merely as a trustee for the grantor ; but 
the mere want of a valuable consideration would not now be considered 
by that court a sufficient cause for its interference.(^)^ 

By the recent act to confer on the County Courts a limited jurisdic- 
tion in equity, it is enacted among other things, that these courts shall 
have and exercise all the power and authority of the High Court of 
Chancery in all suits for the execution of trusts in which the trust estate 
or fund shall not exceed in amount or value the sum of five hundred 
pound8.(t£) This act came into operation on the first of October, 1865.(t;) 

In the construction and regulation of trusts, equity is said to follow 
the law, that is, the Court of Chancery *generally adopts the r*i -9-1 
rules of law applicable to legal estates ;(w) thus, a trust for A. *■ 
for his life, or for him and the heirs of his body, or for him and his 
heirs, will give him an equitable estate for life, in tail, or in fee simple. 
An equitable estate tail may also be barred^ in the same manner as an 
estate tail at law, and cannot be disposed of by any other means.^ But 

(0 1 Sand. Uses, 334 (365, 5th ed.) (u) Stat. 28 & 29 Yict. c. 99, 8. 1. 

(v) Sect. 23. (v) 1 Sand. Uses, 269 (280, 5th ed.) 

i " In fact/' says Mr. Sanders, " if the mere Morgan, 1 Brovrn's Gh. 216 ; Fearne on Re- 
want of a consideration would create a re- mainders, 121, 124 to 148 ; Pratt v. McCanr- 
sultiDg trust, there could be no such thing lej, 8 Harris, 264. The principle thus 
as a Tolontary conveyance, so ae to vest a alluded to in the text was thus clearly 
beneficial interest in the grantee. Circa m- stated by Sir T. Plumer, in the Marqais of 
atances of fhiud, mistake, or the like, may Gholmondeley v. Clinton, 2 Jacob & Wal- 
conrert a grantee under a voluntary convey- ker, 148 : 

ance into a trustee, but not the mere want « " If the absolute owner of the equitable 

of a valuable consideration.'' R. eatate were to be considered for every pur- 

' And the rule in Shelley's case applies pose, in a court of equity, as he is in a court 

equaUy to an equitable as to a legal estate, of law, viz. : as a mere tenant at will, how 

Garth y. Baldwin, 2 Yes. sen. 655 ; Jones v. could he be allowed to exercise any acts of 
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the decisions of equity, though given by rule, and not at random, do not 
follow the law in all its ancient technicalities, but proceed on a liberal 
system, correspondent with the more modern origin of its power. Thus, 
equitable estates in tail, or in fee simple, may be conferred without the 
use of the words heirs of the body^ or heir%y if the intention be clear : 
for, equity pre-eminently regards the intentions and agreements of 
parties ; accordingly, words which at law would confer an estate tail, 
are sometimes construed in equity, in order to further the intention of 
the parties, as giving merely an estate for life, followed by separate and 
independent estates tail to the children of the donee. This construc- 
tion is frequently adopted by equity in the case of marriage articles, 
where an intention to provide for the children might otherwise be 
defeated by vesting an estate tail in one of the parents, who could at 
once bar the entail, and thus deprive the children of all benefit, (a;) So 
if lands be directed to be sold, and the money to arise from the sale be 
directed to be laid out in the purchase of other land to be settled on 
certain persons for life or in tail, or in any other manner, such persons 
will be regarded in equity as already in possession of the estates they 
are intended to have : for, whatever is fully agreed to be done, equity 

(z) 1 Sand. Uses, 311 (337, 5th ed.) Watkina on Descents, 168, (214, 4th ed.) 

ownership over it, to alienate or deyise it, ciple in my mind.' And after illustrating 

or transmit it to his heirs 7 How conid anj this doctrine, he concludes with stating, that 

of the rules of property or the common or on clear law and reason, and the great 

statute law, by which estates of inheritance authority of the case of Casbome v. Scarfe 

are governed, apply upon this principle, to (to which I shall hereafter have occasion to 

an equitable estate ? The harmony and refer,) cestui que trust is actually and abso- 

nniformity of the laws of real property lutely seised of the freehold in consideration 

would be destroyed, if it was to depend on of this court, and therefore that the legal 

the estate being legal or equitable ; if the consequences of actual seisin of a freehold 

legal estate were governed by one set of shall, in this court, follow for the benefit of 

rules, and the equitable by another. But one in the post Lord Hardwicke explains 

the mischief of such discordance has long the analogy, and the necessity there was for 

be«n obviated. By allowing the analogy to establishing it, in part of his judgment in 

prevail throughout, the same laws apply Hopkins v. Hopkins, which has been cited ; 

equally to both. The equitable estate is that part of it which is relied upon as tend- 

the estate at law in a Court of Equity, and ing to negative the analogy in the instance 

is governed by all the same rules in general of the statute of limitations, will be here- 

as all real property is, by limitation. The after considered. The same doctrine is 

equitable estate in this court is the same as stated in Banks v. Sutton, 2 P. W. 713, to 

the land, and the trustee is considered as a have been laid down by Lord Gowper, and 

mere instrument of conveyance. * Twenty is distinctly recognized and adopted by the 

years ago,' (said Lord Mansfield in Burgess Master of the Rolls in Phillipps ▼. Bridges, 

V. Wheate, 1 Eden, 224), ' I imbibed this 3 Yes. 126." The whole of the judgment 

principle ; everything I have heard, read or pronounced in this case is weU worthy the 

thought of since, has confirmed that prin- attention of the student R. 
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considers as aotually accomplished. And in the same manner if money, 
from whatever source arising, be directed to be laid out in the purchase 
of laud to be '''settled in any manner, equity will regard the per- r^ci 501 
sons on whom the lands are to be settled as already in the pos- 
session of their estates.(y) And in both the above cases the estates tail 
directed to be settled may be barred, before they are actually given, by 
a disposition duly enrolled, of the lands which are to be sold in the one 
case, or of the money to be laid out, in the other.(2) Again, an equita- 
ble estate in fee simple immediately belongs to every purchaser of free- 
hold property the moment he has signed a contract for purchase, pro- 
vided the vendor has a good title ;(a) and it is understood that the whole 
estate of the vendor is contracted for, unless a smaller estate is expressly 
mentioned, the employment of the word heir9 not being essential.(6) 
If, therefore, the purchaser were to die intestate the moment after the 
contract, the equitable estate in fee simple, which he had just acquired, 
would descend to his heir at law, who would have a right (to be enforced 
in equity) to have the estate paid for out of the money and other per- 
sonal estate of his deceased ancestor ; and the vendor would be a trpstee 
for the heir, until he should have made a conveyance of the legal eswate, 
to which the heir would be entitled. Many other examples of equitable 
or trust estates in fee simple might bo furnished. 

An equitable estate in fee will not escheat to the lord upon corrup- 
tion of the blood, or failure of heirs of the cestui que trust ;{c) for a 
trust is a mere creature of equity, and not a subject of tenure. In such 
a case, therefore, the trustee will hold the lands discharged from the 
trust which has so failed ; and he will accordingly '''have a right r^ici 54-1 
to receive the reiits and profits without being called to account ^ ' 
by any one. In other words, the lands will thenceforth be his own.(<i) 
But it has been held that, if lands be purchased by a natural born sub- 
ject in trust for an alien,(e) the crown may claim the benefit of the pur- 
chase ;(/) although, if lands be directed to be sold, and the produce 

(y) 1 Sand. Uses, 300 (324, 6th ed.) 

(z) Stat. 3 & 4 Will. IT. c. 74, 88. 70, 7 1, repealing stat. 7 Geo. IV. c. 45, which repealed 
Btot. 39 & 40 Geo. III. c. 56. 

(a) Sagd. Vend. & Pur. 146, 162, 13th ed. 

{b) Bower v. Cooper, 2 Hare, 408. (e) 1 Sand Uses, 288 (302, 5th ed.) 

(rf) BargesB v. Wheate, 1 Wm. Black. 123; 1 Eden, 177: Taylor v. Hajgarth, 14 Sim. 8 ; 
Davill T. New River Company, 3 De Gex k Smale, 393; Beale y. Symonds, 16 Beav. 406. 

(e) See ante, p. 62. 

(/) Barrow T. Wadkin, 24 BeaY. 1. See however Rittson y. Stordy, 3 Sm. % Giif. 
230, qo. ? 
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given to an alien, the crown has then no claim.(^) In the event of high 
treason being committed by the cestui que trust of an estate in fee 
simple, it is the better opinion that his equitable estate will be forfeited 
to the crown. (A) By a recent statute(i) both the lord*s right of escheat, 
and the crown's right of forfeiture, have been taken away in the case 
of the failure of heirs or corruption of blood of the trtistee^ except so 
far as he himself may have any beneficial interest in the lands of which 
he is seised. (A;) The descent of an equitable estate on intestacy follows 
the rules of the descent of legal estates ; and, therefore, in the case of 
gravelkind and borough-English lands, trusts affecting them will descend 
according to the descendible quality of the tenure. (Z) 

Trusts or equitable estates may be created and passed from one per- 
so^n to another, without the use of any particular ceremony or form of 
words.(w) But, by the Statute of Frauds(n) it is enacted(o) that no 
action shall be brought upon any agreement made upon consideration 
r*15^1 *^^ marriage, or upon any contract or sale of lands, tenements, 
"* hereditaments, or any interest in or concerning them, unless the 
agreement, upon which such action shall be brought, or some memoran- 
dum or note thereof, shall be in writing, and signed' by the party to be 
charged therewith, or some other person thereunto by him lawfully 
authorized. It is also enacted,(p) that all declarations or creations of 
trusts or confidences of any lands, tenements or hereditaments, shall be 
manifested and proved by some writing, signed by the party who is by 
law enabled to declare such trust, or by his last will in writing ; and 
further,(9) that all grants and assignments of any trust or confidence 
shall likewise be in writing, signed by the party granting or assigning 
the same, or by his last will. Trusts arising or resulting from any con- 
veyance of lands and tenements, by implication or construction of law, 
and trusts transferred or e^xtinguished by an act or operation of law^ are 
exempted from this statute, (r) In the transfer of equitable estates it is 
usual, in practice, to adopt conveyances applicable to the legal estate ; 
but this is never necessary. («) If writing is used, and duly signed, in 

(ff) Da Hoormelin y. Sheldon, 1 Beav. 79 ; 4 My. & Gr. 525. 

(A) 1 Hale, P. 0. 249. 

(t) Stat. 13 & 14 Ylct. c. 60, repealing stat. 4 & 5 Will. IV. c. 23, to the same effect. 

{k) Sect. 47. (I) 1 Sand. Uses, 270 (282, 5th ed.) 

(m) 1 Sand. Uses, 315, 316 (343, 344, 5th ed.) 

(«) 29 Car. II. c. 3. 

(o) Sect. 4 ; Bug. V. k P. c. 4, pp. 96, et seq., 13th ed. 

(p) Sect. 7 ; Tierney v. Wood, 19 Beav. 330. 

(g) Sect. 9. (r) Sect. 8. («) 1 Sand. Uses, 342 (377, 5th ed.) 
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order to satisfy the Statute of Frauds, and the intention to transfer is 
clear, any words will answer the purpose. (^) 

'''Trust estates, besides being subject to voluntary alienation, r4ci cr>n 
are also liable, like estates at law, to involuntary alienation for the 
payment of the owner's debts. ^ By the Statute of Frauds it is provided, 
that if any cestui que trust shall die, leaving a trust in fee simple to 
descend to his heir, such trust shall be assets by descent, and the heir shall 
be chargeable with the obligation of his ancestors for and by reason of 
such assets, as fully as he might have been if the estate in law had 
descended to him in possession in like manner as the trust descended.(u) ^ 
And the subsequent statutes to which we have before referred, for pre* 
- venting the debtor from defeating his bond creditor by his will, and for 
rendering the estates of all persons liable on their decease to the pay- 
ment of their just debts of every kind, apply as well to equitable or 
trust estates as to estates at law.(2;) 

The same Statute of Frauds also gave a remedy to the creditor who had 
obtained 2l judgment against his debtor, by providing(^) that it should be 
lawful for every sheriff or other officer to whom any writ should be directed, 
upon any judgment, to deliver execution unto the party in that behalf 
suing of all such lands and hereditaments as any other person or per- 
sons should be seised or possessed of in trust for him against whom 

[t) Agreements, the matter whereof is of the value of five pounds or upwards, now 
bear a stnmp datj of sixpence, which may be denoted by an adhesive stamp, on which, 
if used, everv partv who signs the agreement must aC the same tivie write hi* name^ and the 
date of the day and year of writiny the 8ame^ otherwise the stamp wfU be of no avail. Stats. 
23 Vict. c. 15 ; 23 & 24 Vict. c. Ill, s. 12. If they contain 2,160 words or upwards, there 
is a further progressive duty of sixpence for every entire quantity of 1,080 words, or fif- 
teen folios, over and above the first 1,080 words. Declarations of trust made by any 
writing, not being a will, bear the same duty as ordinary deeds; stats. 55 Geo. III. c. 184 ; 
13 & 14 Vict. c. 97 ; ante, p. 139. 

(») Stat. 29 Car. U. c. 3, s. 10. Before this provision the Court of Chancery had 
refused to give the bond creditor any relief. Bennet v. Box, 1 Cha. Ca. 1 2 ; Prat v. Colt, 
ib. 128. These decisions, in all probability, gave rise to the above enactment. See 1 
Wm. Black. 159; 1 Sand. Uses, 276 (289, 5th ed.) 

(x) Stat. 3 & 4 Wm. k Mary, 14, s. 2; 47 Geo. III. c. 74j 11 Geo. IV. & 1 Will. IV. c. 
47 ; 3 & 4 Will. IV. c. 104; ante, pp. 75, 76. 

(Sr) SUt. 29 Car. II. c. 3, s. 10. 

^ See ante, page 87 n. 1. such a character as, in other respects, to be 

' This provision of the Statute of Frauds governed by the same rules as a legal estate, 

has been re-enacted in some of our states, it would, equally with it, be made liable 

bat not in others : passim, 1 Greenl. Cruise, for the debts of its owner. Heath v. Bishop, 

413 ; but it is conceived that in all of them, 4 Richardson's £q. R. 46. B. 

in every ca«e in which a trust estate was of 
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execution was suedy like as the sheriff or other officer might have done 
if the party against whom execution should be sued had been seised of 
such lands or hereditaments of such estate as they be seised of in trnst 
for him at the time of execution sued. This enactment was evidently 
r*1571 ^^P'®*^ ^''^^ ** similar provision made by a statute of Henry 
VII. (2) respecting lands of which any other person or persons 
were seised to the use of him against whom execution was sued ; and 
which statute of course became inoperative when uses were, by the 
Statute of Uses,(a) turned into estates at law. The construction placed 
upon this enactment of the Statute of Frauds was more favorable to pur- 
chasers than that placed on the Statute of Edward 1,(6) by which fee 
simple estates at law were first rendered liable to judgment debts. For 
it was held that although the trustee might have been seised in trust for 
the debtor at the time of obtaining the judgment, yet if he had con- 
veyed away the lands to a purchaser before execution was actually sued 
out on the judgment, the lands could not afterwards be taken ; because 
the trustee was not, in the words of the statute, seised in trust for the 
debtor at the time of execution sued.{c) The act for extending the 
remedies of creditors against the property of debtors,(d) however, 
deprived purchasers of this advantage, in consideration perhaps of the 
greater facilities which it afforded in the search for judgments ; for it 
provided(«) that execution might be delivered under the wit of elegit, 
of all such lands and hereditaments as the person against whom execa- 
tion was sued, or any person in trust for him^ should have been seised 
or possessed of at the time of entering up the judgment or at any time 
afterwards ; and a remedy in equity was also given to the judgment 
creditor against all lands and hereditaments of or to which the debtor 
should at the time of entering up the judgment, or at any time after- 
wards, be seised, possessed or entitled for any estate or interest what- 

r*1581 ®^^^ ^^ ^*^ ^^ ^^ ^V^^^7'{f) *^^^ *^^ still more recent enact- 
ments,(5r) to which we have before referred,(A) greatly diminish 
the effect of these provisions. 

Trust estates are subject to debts due to the crown in the same 
manner and to the same extent as estates at law.(t) They are also 

(z) Stat. Id'Hen. VII. c. 15. (a) Stat. 27 Hen. VIII, c. 10. 

(b) Stat. 13 Bdv. I. c. 18 ; ante, p. 77. 

(e) Hunt ▼. Coles, Com. 226 ; Harris ?. Pogh, 4 Bing. 335, (E. G. L. R. vol. 13) ; 12 J. B 
Moore, 677. (d) Stat. 1 & 2 Vict. c. 110 1 ante, p. 79. 

(«) Sect. 11. (/) Sect. 13. 

(g) State. 2 ft 3 Vict. c. 11, s. 5; 23 ft 24 Vict. c. 38, 8S. 1, 2 ; 27 ft 28 Tict c. 112. 

(A) Ante, pp. 81, 82. 

(f) King Y. Smith, Sadg. Ven. ft Par. Appendix, No. 15, 1098, 1 1th ed. 
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equally liable to inyoluntarj alienation on the bankruptcy of tbe cestui 
que trusL But on the bankruptcy(i(:) of the trustee, the legal estate in 
the premises of which he is trustee remains rested in him and does not 
pass to his assignees ;^ and the same rule formerly applied to cases of 
in8olyency.(2) 

The circumstance of property being rested in trustees sometimes 
occasions inconvenience. A trustee may become lunatic, or may leave 
the country, or may refuse to convey, when required, the lands of which 
he is trustee ; or he may die intestate without an hMr, or leaving an 
infant heir, on whom, if he was a sole or a sole surviving trustee, the 
lands will descend at law. In order to remedy the inconvenience thus 
occasioned to the persons beneficially entitled, it is provided by recent 
acts of parliament(t7») that, in the case of a lunatic trustee, the Lord 
Chancellor, or the person entrusted by the Queen's sign manual with 
the care of the persons and estates of lunatics, and the Court of Chan- 
cery in other cases, may make an order vesting the lands in any other 
person or persons ; and such an order will operate as a valid conveyance 
of such lands accordingly. *It is also provided that, whenever r*i59-| 
it is expedient to appoint a new trustee, and it is inexpedient, 
difficult or impracticable so to do without the assistance of the Court of 
Chancery, that Court may make an order appointing a new trustee or 
new trustees, either in substitution for or in addition to any existing 
trustee or trustees,(n) or whether there be any existing trustee or not.(o) 
The Court of Chancery is also empowered to appoint a new trustee in 
the place of any trustee who shall have been convicted of felony.(^) 
And upon making any order appointing a new trustee, the Court may 
direct that any lands subject to the trust shall vest in the person or 
persons, who, upon the appointment, shall be the trustee or trustees for 
such estate as the Court shall direct; and such order will have the same 
effect as if the person or persons who before such order were the trustee 
or trustees (if any) had duly executed all proper conveyances of such 
lands, (y) * Property held in trust for charities may also be vested by 

(k) Ex parte Gennys, Mont. & Mac. 258. 
(l) Sims ▼. Thomas, 12 Ad. & El. 536, (B. G. L, R. vol 40). 

(m) Stats. 13 & 14 Vict. c. 60, and 15 & 16 Vict. c. 55, repealing: and consolidating 
staU. 11 Geo. IV. ft 1 Will. IV. c. 60, 4 ft 5 Will. IV. c 23, and 1 ft 2 Vict. c. 69. 
(n) Stat. 13 ft 14 Vict. c. 60, s. 32. (o) Stat. 15 ft 16 Vict. c. 55, s. 9. 

Ip) SUt. 16 ft 16 Vict. c. 55. s. 8. (q) Stat. 13 ft 14 Vict. c. 60, s. 34. 

1 The lav is the same on both sides of the ence to the local statutes as to the snbstitn- 

Atlantic; Wharton's ed. of HiU on Tnis- tion of trustees, in Mr. H. Wharton's recent 

tees, 530, n. R. edition of HiU on Trustees, 190. R. 

* The student will find a Tery full refer- 
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the Court in new trustees, or in the official tmstee of charity lands, 
without any conveyance. (r) But every such order is now chargeable 
with the like amount of stamp duty as it would have been chargeable 
with if it had been a deed executed by the person or persons possessed 
of the land.(«) All the power and authority of the Court of Chancery, 
in any of the above-mentioned matters, is now vested in the County 
Courts, in all proceedings in which the trust estate or fund to which the 
proceeding relates, shall not exceed in amount or value the sum of five 
r*1601 ^'^^^^^^^ pounds.(<) By another act of ♦parliament(w) provision 
is made for vesting the property of congregations or societies 
for purposes of religious worship or education in new trustees from time 
to time without any conveyance. The provisions of this act have 
recently been extended to Literary and Scientific In8titution8.(v) But 
it is an ill-drawn act, and not likely to be very beneficial. More 
recently an act has been passed which contains a general provision for 
the appointment of new trustees, similar to the powers for that purpose 
ordinarily inserted in well-drawn trust deeds. The act "to give to 
trustees, mortgagees and others, certain powers now commonly inserted 
in settlements, mortgages and wills," provide8(a?) that whenever any 
trustees shall die, or desire to be discharged from, or refuse, or become 
unfit or incapable to act in the trusts or powers reposed in him, the 
surviving or continuing trustees or trustee, or the acting executors or 
administrators of the last surviving or continuing trustee, or the last 
retiring trustee, may, if there be no person nominated for that purpose 
by the instrument creating the trust, or no such person able and willing 
to act, appoint a new trustee ; and every such trustee, and also every 
trustee appointed by the Court of Chancery, is invested with the same 
powers a^s if he had been originally nominated by the instrument creating 
the trust.(y) And the above-mentioned power of appointing new trustees 
may be exercised in cases where a trustee nominated in a will has died 
in the lifetime of the testator, as well as where he may have died after 
the testator's decease. (2;) It is now provided that where the appoint- 
r*16n ^^^^ ^^ * ^^^ trustee occasions several *deeds, if one of them 
*- be stamped with the usual deed stamp of 1?. 15«., the others 

(r) Sect. 45. Stats. 16 k lY Vict. c. 137, s. 48 ; 18 A( 19 Vict c. 124, s. 15 ; 23 & 24 
Vict c. 136. (#) Stat 15 & 16 Vict c. 65, s. 13. 

(<) Stat 28 & 29 Vict c. 99, s. 1. (u) Stat 13 & 14 Vict c. 28. 

{v) Stat 17 & 18 Vict c. 112, 8. 12. (z) Stat 23 & 24 Vibt c. 145, 8. 27. 

{y) The words Coart of Ghancerj here used extend to and include the Court of Chan- 
cery of the County Palatine of Lancaster. Stat 28 & 29 Vict c. 40. 

(z) Stat 23 & 24 Vict. c. 145, s. 28. 
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may bear the same stamp only as a duplicate would be charged 
with.(a) 

The concurrent existence of two distinct systems of jurisprudence is a 
peculiar feature of English Law. On one side of Westminster Hall a 
man may^ succeed in his suit uuder circumstances in which he would un- 
doubtedly be defeated on the other side ;^ for he may have a title in 
equity, and not at law (being a cestui que tru9t\ or a title at law and 
not in equity (being merely a trustee). In the former case, though he 
would succeed in a chancery suit, he never would think of bringing an 
action at law ; in the latter case he would succeed in an action at law ; 
bat equity would take care that the fruits should be reaped only by the 
person beneficially entitled. The equitable title is, therefore, the bene- 
ficial one, but if barely equitable, it may occasion the expense and delay 
of a chancery suit to maintain it. Every purchaser of landed property 
has, therefore, a right to a good title both at law and in equity ; and if 
the legal estate should be vested in a trustee, or any person other than 
the vendor, the concurrence of such trustee or other person must be 
obtained for the purpose of vesting the legal estate in the purchaser, or, 
if he should please, in a new trustee of his own choosing. When a 
person has an estate at law, and does not hold it subject to any trust, 
he has of course the same estate in equity, but without any occasion for 
resorting to its aid. To him, therefore, the doctrine of trusts does not 
apply: his legal title is sufScient ; the law declares the nature and inci- 
dents of his estate, and equity has no ground for interference.(6) 

(a) Stat. 24 k 25 Vict. c. 91, 8. 30. See ante, p. 139. 
(h) See Brydges v. Brydges, 3 Ves. 127. 

I Sir E. Sagden has expressed the same legal judges heretofore adhered so strictly 
idea in his " Letters to a Man of Property." to technical rules, although frequently sub- 
^(It must sound oddly to a foreigner, that on versive of substantial justice, that the chan- 
one side of Westminster Hall a man shall cellors interfered, and moderated the rigor 
recover an estate without argument, on ac- of the law according, as it is termed, to 
count of the clearness of his title, and that equity and good conscience. The judges in 
on the other side of the Hall, his adversary equity soon found it necessary, like the 
shall, with equal facility, recover back the common-law judges, to adhere to the deci- 
estate. In all other countries the law is sions of their predecessors ; whence it has 
tempered with equity; and the same grounds inevitably happened, that there are settled 
rule the same cases in all the courts of jus- and inviolable rules of equity, which require 
tice. The division of our law into what is to be moderated by the rules of good con- 
termed legal and equitable, arose partly science, as much as ever the most rigorous 
from necessity, and partly from the desire andinflexibleruleof law did before the chan- 
of the ecclesiastics of former times to usurp cellors interposed on equitable grounds." 
a control over the common-law courts. Our P. i. R. 
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r*1621 *^ great step has now been taken towards the amalgamation 
^ "^ of law and equity by the Common Law Procedure Act, 1854,(c) 
which confers on the Courts of Common Law an extensive equitable 
jurisdiction. The plaintiff in any action, except replevin and ejectment, 
may claim a writ of mandamus commanding the defendent to fulfill any 
duty in the fulfillment of which the plaintiff is personally interested,((2) 
and by the non-performance of which he may sustain damage. («) In 
all cases of breach of contract or other injury, where the party injured 
is entitled to maintain and has brought an action, he may claim a writ 
of injunction against the repetition or continuance of such breach or 
injury. (/) If the defendant would be entitled to relief against the 
judgment on equitable grounds, he may plead, by way of defence to the 
action, the facts which entitled him to such relief ;(^) and the plaintiff 
may reply, in answer to any plea of the defendants, facts which avoid 
ouch plea on equitable ground8.(A) But the facts pleaded must be such 
as would entitle the person pleading them to absolute and unconditional 
relief in the Court of Chancery, otherwise the plea will not be allowed.(i) 
The change effected has not therefore been so great as might, at first 
sight, have been supposed.^ More recently another act of parliament 
has conferred a common law jurisdiction upon the Court of Chancery : — 
the Chancery Amendment Act, 1868,(Ar) now empowers the Court of 
Chancery to award damages like a Court of Law in all cases of injunc- 
tion and specific performance ;(2) and the amount of such damages may 
r*1681 *^^ assessed, or any question of fact tried, by a jury before the 
Court itself, (ttj) or by the Court itself without a jury. (n) 

We shall how take leave of equity and equitable estates, and proceed, 
in the next chapter, to explain a modern conveyance. 

(e) Stat. 17 k 18 Yict. c. 125. . {d) Sect. 68. 

(a) Sect. 69. (/) Sect. 79. 

(g) Sect. 83. (A) Sect. 86. 

(t) Mines Royal Societies y. Magnay, 10 Ezch. 489 ; Wodehouse v. Farebrother, 5 B. & 
B. 277, (E. C. L. R. vol. 85) ; Wood v. Copper Miners' Company, 17 C. B. 561, (E. C. L. R. 
vol. 85) ; Flight v. Gray, 3 C. B. N. S. 320, (E. C. L. R. Tol. 91) j Gee v. Smart, 8 E. A B. 
313, (E. C. L. R. vol. 92). 

{k) Stot 21 & 22 Vict. c. 27. (I) Sect. 2. 

(m) Stat 21 & 22 Vict. c. 27, ss. 3, 4. (n) Sect. 5. 

^ See ante p. 150, n 1. 



OF A MODBRN COKYEYANGB. 175 



* CHAPTER IX. [*164] 

OF A MODERN CONVBTANCB. 

In modern times, down to the year 1841, the kind of conveyance em- 
ployed, on every ordinary purchase of a freehold estate, was called a 
lease and release; and for every such transaction, two deeds were always 
required. From that time to the year 1845, the ordinary method of 
conveyance was a release merely, or, more 'accurately, a release made 
in pursuance of the act of parliament(a) entitled ^^ An Act for rendering 
a Release as effectual for the Conveyance of Freehold Estates as a Lease 
and Release by the same Parties.'* The object of this act was merely 
to save the expense of two deeds to every purchase, by rendering the 
lease unnecessary. 

A further alteration was then made, by the act to simplify the trans- 
fer of property,(6) which enacted,((?) that, after the 31st day of Decem- 
ber, 1844, every person might convey by any deed, without livery of 
seisin, or a prior lease, all such freehold land as he might, before the 
passing of the act, have conveyed by lease and release, and every such 
conveyance should take effect, as if it had been made by lease and re- 
lease ; provided always, that every such deed should be chargeable with 
the same stamp duty as would have been chargeable if such conveyance 
had been made by lease and release. 

*This act, however, had not been in operation more than nine r*i gg-i 
months when it was repealed by the act to amend the law of -^ 

real property,(d) which provides, that after the 1st of October, 1845, 
all corporeal tenements and hereditaments shall, as^regards the convey- 
ance of the immediate freehold thereof, be deemed to lie in grant as 
well as in livery. A simple deed of grant is therefore now sufficient to 
grant the freehold or feudal seisin of all land8.(p) But as a lease and 

(«) Stet. 4k5 Vict. c. 21. (b) Stet. 7 & 8 Vict. c. 76. 

(e) Sects. 2, 13. (d) Stat. 8 & 9 Vict, c. 106, s. 2. 

(e) By the second section of the act, the stamp datj on this single deed was the same 
as was chargeable on the lease and release, except the progressive dutj on the lease. But 
the duty on the lease for a jear is now repealed bj stat 13 k 14 Vict. c. 97, s. 6, so far as 
reUtes to anj deed or instrument bearing date after the 10th of October, 1850. 
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release was so long the usual method of conveyance, the nature of a 
conveyance by lease and release should still form a subject of the 
student's inquiry ; and with this we will accordingly begin. 

From the little that has already been daid concerning a lease for 
years, (/) the reader will have gathered, that the lessee is put into pos- 
session of the premises leased for a definite time, although his posses- 
sion has nothing feudal in its nature, for the law still recognizes the 
landlord as retaining the seisin or feudal possession. Entry by the 
tenant was, however, in ancient times, absolutely necessary to make a 
complete lease ;{g) although in accordance with feudal principles, it was 
not necessary that the landlord should depart at once and altogether, 
as he must have done in the case of a feoffment where the feudal seisin 
was transferred. When the tenant had thus gained a footing on the 
premises, under an express contract with his landlord, he became, with 
respect to the feudal possession, in a different position from a mere 



[*166] 



^stranger ; for, he was then capable of acquiring such feudal 



possession, without any formal livery of seisin, by a transfer or 
conveyance, from his landlord, of all his (the landlord's) estate in the 
premises. Being already in possession by the act and agreement of his 
landlord, and under a tenancy recognized by the law, there was not the 
same necessity for that open delivery of the seisin to him, as there would 
have been to a mere stranger. In this case, indeed, livery of seisin would 
have been improper, for he was already in possession under his lease ;(A) 
and, as a delivery of the possession of the lands could not, therefore, be 
made to him, it was necessary that the landlord's interest should be 
conveyed in some other manner. Now the ancient common law always 
required that a transfer or gift of every kind relating to real property 
should be made, either by actual or symbolical delivery of the subject of 
the transfer, or, when this was impossible, by the delivery of a written 
document.(t) But in former times, as we have 8een,(i) every writing 
was under seal ; and a writing so sealed and delivered is in fact a deed. 
In this case, therefore, a deed was required for the conveyance of the 
landlord's interest ;(Z) and such conveyance by deed, under the above 
circumstances, was termed a release. To a lease and release of this 
kind, it is obvious that the same objection applies as to a feoffment : the 

(/) Ante, pp. 8, 108. (^) Litt. 8. 469; Co. Litt. 270 a. 

(A) Litt. 8. 460 ; GUb. Uses and Tnists, 104 (223, 3d ed.) 

(t) Co. Litt. 9 a ; Doe de Ware y. Cole, 7 Barn, k Cre88. 243, 244, (B. C. L. R. vol. 14) ,* 
ante, p. 11. 

(Q Ante, p. 137. {I) Shep. Touch. 320. 
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inconvenience of actually going on the premises is not obviated ; for, 
the tenant must enter before he can receive the release. In the very 
early periods of our history, this kind of circuitous conveyance was, 
however, occasionally used. A lease was made for one, two, or three 
years, completed by the actual entry of the lessee, for the express 
purpose of enabling him to receive a release of the inheritance, 
*which was accordingly made to him a short time afterwards, r^ci gy-i 
The lease and release, executed in this manner, transferred the 
freehold of the releasor as effectually as if it had been conveyed by 
feoffment. (m) But a lease and release would never have obtained the 
prevalence they afterwards acquired had not a method been found out 
of making a lease, without the necessity of actual entry by the lessee. 

The Statute of Uses(n) was the means of accomplishing this desirable 
object. This statute, it may be remembered, enacts, that when any 
person is seised of lands to the use of another, he that has the use shall 
be deemed in lawful seisin and possession of the lands, for the same 
estate as he has in the use. Now, besides a feoffment to one person to 
the use of another, there were, before this statute, other modes by which 
a use might be raised or created, or in other words, by which a man 
might become seised of lands to the use of some other person. Thus — 
if, before the Statute of Uses, a bargain was made for the sale of an 
estate, and the purchase-money paid, but no feoffment was executed to 
the purchaser, — the Court of Chancery, in analogy to its modern doc- 
trine on the like occasions,((7) considered that the estate ought in con- 
science immediately to belong to the person who paid the money, and, 
therefore, held the bargainor or vendor to be immediately seised of the 
lands in question to the use of the purchaser.(p) This proper and 
equitable doctrine of the Court of Chancery had rather a curious effect 
when the Statute of Uses came into operation ; for, as by means of a 
contract of this kind the purchaser became entitled to the use of the 
lands, so, after the passing of the statute, he became at once entitled, 
on ^payment of his purchase-money, to the lawful seisin and r^eiiso-i 
possession ; or rather, he was deemed really to have, by force 
of the statute, such seisin and possession, so far at least as it was pos- 
sible to consider a man in possession, who in fact was uot.^q) It, con- 

(m) 2 Sand. Uses, 61 (74, 6th ed.) (n) 27 Hen. VIH. c. 10. 

(o) Ante, pp. 152, 153. 

(/») 2 Sand. Uses, 43 (53, 5th ed.) ; Gilb. Uses and Trnsts, 49 (94, 3d ed.) 
(q) Thos, he could not maintain an action of trespass without being actually in posses- 
sion, for this action is grounded on the disturbance of the actual possession, which is 

12 
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seqnently, came to pass that the seisin was thus transferred, from one 
person to another, by a mere bargain arid sale^ that is, by a contract for 
sale and payment of money, without the necessity of a feoffment, or 
even of a deed ;(r) and, moreover, an estate in fee simple at law was thus 
daly conveyed from one person to another without the employment of 
the technical word heirs^ which before was necessary to mark out the 
estate of the purchaser ; for, it was presumed that the purchase-money 
was paid for an estate in fee simple ;(«) and, as the purchaser had, under 
his contract, such an estate in the uaej he of course became entitled, by 
the very words of the statute, to the same estate in the legal seisin and 
possession. 

The mischievous results of the statute, in this particular, were quickly 
perceived. The notoriety in the transfer of estates, on which the law 
had always laid so much stress, was at once at an end ; and it was per- 
ceived to be very undesirable that so important a matter as the title to 
landed property should depend on a mere verbal bargain and money 
payment, or bargain and sale^ as it was termed. Shortly after the pass- 
ing of the Statute of Uses, it was accordingly required by another act 
of parliament,(e) passed in the same year, that every bargain and sale 
r:ic^gg-i of auy cstatc of inheritance or freehold ^should be made by 
deed indented and enrolled, within six months (which means 
lunar months) from the date, in one of the courts of record at West- 
minster, or before the cu9to$ rotulorum and two justices of the peace and 
the clerk of the peace for the county in which the lands lay, or two of 
them at least, whereof the clerk of the peace should be one. A stop 
was thus put to the secret conveyance of estates by mere contract 
and payment of money.^ For a deed entered on the records of a Court 
is of course open to public inspection ; and the expense of enrollment 
was, in some degree, a counterbalance to the inconvenience of going to 
the lands to give livery of seisin. It was not long, however, before a 

eyidently more than the Statute of Uses, or anj other statute, can give. Gilb. Uses, 81 
(135, 3d ed.) ; 2 Fonb. on Equitj, 12. 

(r) Dyer, 229 a ; Comyn's Digest, tit. Bargain and Sale (B. 1, 4) ; Gilb. on Uses and 
Trnbta, 87, 271 (197, 475, 3d ed.) 

(*) GUb. Uses, 62 (116, 3d ed.) (t) 27 Hen. VIII. c. 16. 

1 A bargain and sale withoat enrollment possession of a tenant, neither entry, Uvery, 

is, however, in equity, eridence of an agree- nor enrollment was necessary, for the 

ment to convey, and the conscience is bound tenant already had the former, and the re- 

to make further assurance, that obligation version, which lie in grant, was susceptible 

arising from the payment of the money; of being transferred by any instmment which 

Mestaer v. Gillespie, 11 Vesey, 625. When would operate by way of grant Doev, Cole, 

moreover, land was already in the actual 7 Bam. & Cress. 243, (E. C. L. B. vol. 14). R. 
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loophole was discovered in this latter statute, through which, after a 
few had ventured to pass, all the world soon followed. It was perceived 
that the act spoke only of estates of inheritance orfreeholdy and was 
silent as to bargains and sales for a mere term of years, which is not a 
freehold. A bargain and sale of lands for a year only, was not, there- 
fore affected by the act,(te) but remained still capable of being accom- 
plished by word of mouth and payment of money. The entry on 
the part of the tenant, required by the law,(v) was supplied by the 
Statute of Uses ; which, by its own force, placed him in legal intend- 
ment in possession for the same estate as he had in the use, that is, for 
the term bargained and sold to him.(2;) And as any pecuniary pay- 
menty however small, was considered sufScient to raise a use, (y) it fol- 
lowed that if A. a person seised in fee simple, bargained and sold his 
lands- to B. for one year, in consideration of ten shillings paid by B. to 
A. B. became, in law, at onbe possessed of an estate in the lands 
for the term of one year, in the same manner as if he had actually en- 
tered *on the premises under a regular lease. Here then was r*i701 
an opportunity of making a conveyance of the whole fee sim- 
ple, without livery of seisin^ entry or enrollment. When the bargain 
and sale for a year was made, A. had simply to release by deed to B. 
and his heirs his (A.'s) estate and interest in the premises, and B. became 
at once seised of the lands for an estate in fee simple. This bargain 
and sale for a year, followed by a release, is the modern conveyance by 
lease and release — a method which was first practiced by Sir Francis 
Moore, sergeant at law, at the request, it is said, of Lord Norris, in or- 
der that some of his relations might not know what conveyance or set- 
tlement he should make of his e8tate,(a;). And although the efficiency 
of this method was at first doubted,(a)' it was, for more than two cen- 

(ti) Gilb. Uses, 98, 296 (214, 602, 3rd ed.) ; 2 Sand. Uses, 63 (75, 5th ed.) 

(o) Ante, p. 165. (x) Gilb. Uses, 104 (223, 3d ed.) 

(y) 2 Sand. Uses, 47 (57, 5tfi ed.) («) 2 Prest. Conv. 219. 

(a) Sagd. note toOilb. Uses, p. 928; 2 Prest. Cony. 231 ; 2 Fonb. Eq. 12. 

1 These donbts arose from confusing the release might operate upon that without an 

operation of a lease at common lav, which actual entry of the lessee, because the statute 

required entry to give effect to it, and a lease did execute the lease, and raised an use pre- 

for a Talnable consideration which operated sently to the lessee The case put 

tmderthe statute by way of bargain and sale, by Littleton, in sect 459, is put at the 

and raised a use in the lessee which the common law and not upon the statute, where 

statute executed. This was thus explained he saith that if a lease be made for years, 

by Oh. J. North, in Baker y. Keate, 2 Mod- and the lessor releaseth all his right to the 

era, 249. <* After the Statute of Uses, it lessee, entry and release is void, because the 

became an opinion that if a lease for years lessee had only the right and not the pos-. 

wa« made upon a valuable consideration, a session, which my Lord Coke, in his com- 
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turies, the common means of conyeying lands in this country. It will 
be observed that the bargain and sale (or lease, as it is called) for a year 
derived its effect from the Statute of Uses : the release was quite inde- 
pendent of that statute, having existed long before, and being as ancient 
as the common law it8elf.(i) The Statute of Uses was employed in the 
conveyance by lease and release only for the purpose of giving to the 
intended releasee, without his actually entering on the lands, such an 
estate as would enable him to receive the release. When this estate for 
one year was obtained by the release, the Statute of Uses had per- 
formed its part, and the fee simple was conveyed to the releasee by the 
release alone. The release would, before the Statute of Uses, have 
conveyed the fee simple to the releasee, supposing him to have obtained 
that possession for one year, which, after the statute, was given him 
by the lease. After the passing of the Statute of Frauds,(e) it became 
r*17n ^^^^^^^^J *^** *every bargain and sale of lands for a year should 
be put into writing, and no pecuniary rent was ever reserved, 
the consideration being usually five shillings, the. receipt of which was 
acknowledged, though in fact it was never paid. And the bargain 
and sale, or lease for a year, was usually made by deed, though this 
was not absolutely necessary. It was generally dated the day before 
the date of the release, though executed on the same day as the release, 
immediately before the execution of the latter.^ 
(b) Sagd. note to Gilb. Uses, 229. (e) Stat. 29 Gar. II. c. 3, ante, p. 141. 

tnent upon it, calls an inierewe termini^ and Jackson y. Dunsbagh, 1 Johns. Gases, 97 ; 

that such release shaU not enure to enlarge and -probably in none of them. In the latter 

the estate without the possession, which is State, however, conveyance by lease and re- 

yery true at the common law, but not upon lease was universal until theyear 1778, when 

the Statute of Uses." R. " the revision of the statute laws of the 

^ The objection in England to the notorie- State at that period, which re-enacted all 

ty of the enrollment of deeds of bargain and the English statute law deemed proper and 

sale has no force where, as in all the United applicable, and which repealed the British 



States, a registl'y of all deeds is established, statutes in force in New York while it ^ 

which is, moreover, comparatively inezpen- a colony, removed all apprehension of the 

sive by reason of the entire absence of the necessity of enrollment of deeds of bargain 

system complained of by the author, infra, and sale, and left that short, plain, and ex* 

at page 181, viz., that of remunerating the ceUeni mode of conveyance to its ft«e ope- 

draftsmanaccordingto the number of words ration. The consequence was, that the 

in the instrument * conveyance by lease and release, which r&- 

It would seem that the Statute of EnroU- qnired two deeds, or instruments, instead of 

ments itself, which, on its face, applied ex- one, fell immediately into total disuse:" A 

clusively to lands within the realm of Eng- Kent's Gom. 494 ; but since the Revised, 

land, was not considered to apply to the Statutes of 1830, the conveyances are made 

American Golonies. It certainly was not in by grant simply. In Pennsylvania, as early 

Massachusetts, Welch v. Foster, 12 Mass. 96 ; as 1715, the act which established a rcgistrx 

in Pennsylvania, Report of the Judges on of deeds, provided that all deeds or convey- 

British statutes, 3 Binney ; or in New York, ances made, or to be made, and proved, or 
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This cumbrous contrivance of two deeds to every purchase continued 
in constant use down to the year 1841, when the act was passed to 
which we have before referred,(d) entitled "An Act for rendering a 
Release as effectual for the Conveyance of Freehold Estates as a Lease 
and Release by the same Parties." This act enacts that every deed or 
instrument of release of a freehold estate, or purporting or intended to 
be 80, which shall be expressed to be made in pursuance of the act, 
shall be as effectual, and shall take effect as a conveyance to uses or 
otherwise, and shall operate in all respects, as if the releasing party or 
parties, who shall have executed the same, had also executed, in due 
form, a deed or instrument of bargain and sale, or lease for a year, for 
giving effect to such release, although no such deed or instrument of 
bargain and sale, or lease for a year, shall be executed. And now, by 
the act to amend the law of real property,(e) a deed of grant is alone 
sufficient for the conveyance of all corporeal hereditaments. 



{d) SUt 4 & 6 Vict. c. 21. 



(«) Stat. 8 4 9 Vict c. 106. 



acknowledged and recorded according to its 
proTisions, should be of the same force 
and effect for the giving possession and sei- 
sin, and making good the title , and assur- 
ance of the lands, as deeds of feoffment, 
with livery of seisin, or deeds enrolled in 
any of the king's courts of record at West- 
minster were or should be in Great Britain ; 
and statutes of similar import were, it is be- 
lieved, enacted also in other states. Higbee 
T. Rice, 5 MaBs. 344 ; Emery v. Chase, 5 
Oreenleaf, 252; Barrett v. French, 1 Con- 
necticut, 554 ; Mr. Hare's note to Roe v. 
Tranmar, 2 Smith's Lead. Cases, 453. 

These statutes neither excluded the ope- 
ration of the Statute of Uses or the com- 
mon law. Thus, as in, Pennsylvania, the 
Statute of Enrollments was not in force, and 
the Statute of Uses was in force, a valid 
estate of freehold was created by deed of 
bargain and pale, although not recorded, 
precisely as it was in England before the 
Statute of Enrollments was passed ; and the 
principal use of the act of 1715, as of the 
other local acts referred to, is^ as enabling 
Btatates, to give effect to the intention of the 
parties in cases where, but for their aid, that 
intention might be defeated. See Mr. Hare's 
note, snpra. It is a fomiliar principle, and 
one of equal application on both sides of 



the Atlantic, that the law looks to the end 
had in view by the parties, and if the intent 
appear, the words will be construed in such 
a sense as to perform that intent rather than 
in any other sense. Plowden, 1 54. Thus 
a conveyance taking effect by virtue of the 
Statute of Uses, requires a consideration ; 
Ward V. Lambert, Cro. Eliz. 394 ; where the 
latter does not appear, it may be supplied by 
parol evidence ; Spring v. Hawkes, 6 Iredell, 
30 ; Jackson v. Pike, 9 Cowen, 69 ; White 
T. Weeks, 1 Penn. 486 ; but where it exists, 
any words which may denote the intention 
of the parties will be deemed sufficient to 
raise a use, which the statute then executes. 
Thus the words "bargain and sell'' are not 
necessary, but ^' alien and grant," or " de- 
mise and grant :" Fox's Case, 8 Coke, 86 ; 
2 Inst. 672 ; " remise, release, and quit 
claim:" Jackson v. Fish, 10 Johns. 456; 
" make over or grant :" Jackson v. Alexan- 
der, 3 Id. 484; "convey ;" Patterson v. Car- 
neai, 3 A. K. Marsh. 618; "quit," Gordon 
V. Haywood, 2 N. Hamp. 402; or "let," Kri- 
der V. Lafferty, 1 Wharton, 316, are all of 
them equally effective, provided, of course, 
proper words of limitation be used to show 
the quantity of estate intended to be passed, 
whether a fee, a life estate, or the like. R. 
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The legal seisin being thus capable of being transferred by a deed of 
grant, there is the same necessity now as there was when a feofinient 
was employed, that the estate which the purchaser is to take should be 
r'*'l721 '*'™^^^^^ out.(/) If he has purchased an estate in fee simple, 
■^ the conveyance must be expressed to be made to him and hU 
heir 9; for the construction of all conveyances, wills only excepted, is in 
this respect the same; and a conveyance to the purchaser simply, with- 
out these words, would merely convey to him an estate for his life, as 
in the case of a feoffment.(^) In this case also, as well as in a feoffment, 
it is the better opinion that, in order to give permanent validity to the 
conveyance, it is necessary either that a consideration should be ex- 
pressed in the conveyance, or that it should be made to the v^e of the 
purchaser as well as unto him ;(A) for a lease and release was formerly, 
and a deed of grant is now, as much an established conveyance as a 
feoffment; and the rule was, before the Statute of Uses, that any <?an- 
veyance^ and not a feoffment particularly, made to another without any 
consideration, or any declaration of uses, should be deemed to be made 
to the use of the party conveying. In order, therefore, to avoid any 
such construction, and so to prevent the Statute of Uses from im- 
mediately undoing all that has been done, it is usual to express, in 
every conveyance, that the purchaser shall hold, not only unto, but 
unto and to the use of himself and his heirs. 

A conveyance might also have been made by lease and release, as 
well as by a feoffment, to one person and his heirs, to the use of some 
other person and his heirs ; and, in this case, as in a similar feoffment, 
the latter person took at once the whole fee simple, the former being 
made, by the Statute of Uses, merely a conduit pipe for conveying the 
estate to him.(i) This extraordinary result of the Statute of Uses is 
r*1731 continually relied on in *modern conveyancing;^ and it may 
*- "^ now be accomplished by a deed of grant in the same manner 
as it might have been before effected by a lease and release. It is found 
particularly advantageous as a means for avoiding a rule of law, that a 
man cannot make any conveyance to himself; thus if it were wished to 
make a conveyance of lands from A. a person solely seised, to A. and 

(/) Sbep. Touch. 32*7 ; see ante, p. 133. (g) Shep. Touch, ubi supra. 

(A) 2 Sand. Uses, 64—69 (77—84, 5th ed.); Sngd. note to Gilb. Uses, 333 ; see&nte, 
pp. 136, 147. 

(t) See ante, p. 147. 

^ Most frequently, perhaps, in deeds of partition. See ante, p. 148, n. 1. 
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B. jointly, this operation could not, before the Statute of Uses, have 
been effected by less than two conveyances ; for a conveyance from A. 
directly to A. and B, would pass the whole estate solely to B.(y) It 
would, therefore, have been requisite for A. to make a conveyance to a 
third person, and for such person then to re-convey to A. and B. jointly. 
And this was the method actually adopted, under similar circumstances, 
with respect to leasehold estates and personal property, which are not 
affected by the Statute of Uses, until an act was passed by which any 
person may now assign leasehold or personal property to himself jointly 
with another :{k) but this act does not extend to freeholds. If the estate 
be freehold, A. must convey to B. and his heirs, to the use of A. and 
B. and their heirs; and a joint estate in fee simple will immediately 
vest in them both. Suppose, again, a person should wish to convey a 
freehold estate to another, reserving to himself a life interest,— without 
the aid of the Statute of Uses he would be unable to accomplish this 
result by a single deed.(Z) But, by means of the statute, he may now 
make a conveyance of the property to the other and his heirs, to the use 
of himself (the conveying party) for his life, and from and immediately 
after his decease, to the tue of the other and his heirs and assigns. By 
this means the conveying party '^'will at once become seised of r^t-i 74-1 
an estate only for his life, and after his decease an estate in 
fee simple will remain for the other. 

The reader will now be in a situation to understand an ordinary pur- 
chase deed of the simplest kind, with a specimen of which he is accord- 
ingly presented:— "THIS mDENTURE(7») made the first day of 
" January 1846 between A. B. of Cheapside in the City of London 
" esquire of the one part and C. D. of Lincoln's Inn in the county of 
"Middlesex esquire of the other part. Whbrbas by indentures of 
" lease and release(n) bearing date respectively the first and second days 
" of January 1838 and respectively made between E. F. of the one part 
" and the said A. B. of the other part for the consideration therein 
" mentioned the messuage lands and hereditaments hereinafter described 
" with the appurtenances were conveyed unto and to the use of the said 
" A. B. his heirs and assigns forever^ And whbrbas the said A. B. 

(/) Perkins, 8. 203. So a man cannot covenant to paj monej to himself and another 
on a joint accoont, Faulkner v. Lowe, 2 Bz. Rep. 596. 
(ib) SUt. 22 ft 23 Vict. c. 35, s. 21. 

{I) Perk. ss. 704, 705 ; Toude v. Jones, 13 Mee. k Wels. 534. 
(m) Ante, p. 139. (n) Ante, p. 170. 

1 This recital of the conveyance to the side of the Atlantic, as thus introduced, 
vendor is, it is beUeyed, nnnsnal on this When the vendor merely claims, as in the 
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^^ hath contracted with the said C. D. for the absolute sale to him of the 
^' inheritance in fee 8imple(o) in possession of and in the said messuage 
^' lands and hereditaments with the appurtenances free from all incum- 
" brances for the sum of one thousand pounds^ Now this Ikdbnturb 
'^ WITNESSETH that in pursuance of the said contract and in consider^ 
" ation of the sum of one thousand pounds of lawful money of Great 
^' Britain to the said A. B. in hand paid by the said C. D. upon or 
" before the execution of these presents (the receipt of which said sum 
" of one thousand pounds in full for the absolute purchase of the inherit- 
'^ ance in fee simple in possession of and in the messuage lands and 
'^ hereditaments herein before referred to and hereinafter described with 
r*l 761 '' ^^^ appurtenances he the said A. B. '^'doth hereby acknowl- 
^^ edge and from the same doth release the said 0. D. his heirs 
^' executors administrators and assigns) He the said A. B. doth by 
^' these presents grant(/7) unto the said C. D. and his heirs all that 
" messuage or tenement [here describe the premises] Together with all 
^' outhouses ways watercourses trees commonable rights easements and 
^^appurtenances to the said messuage lands hereditaments and pre- 
" mi8e8(g') hereby granted or any of them belonging or therewith used 
*' or enjoyed And all the estate(r) and right of the said A. B. in and to 
^' the same To have and to hold the said messuage lands hereditaments 
" and premises intended to be hereby granted with the appurtenances 
'^ unto and to the use o{{sf the said C. D. his heirs and assigns for 
"ever."(^) [Then follow covenants by the vendor with the purchaser 
for the title ; that is, that he has good right to convey the premises^ for 
their quiet enjoyment by the purchaser^ and freedom from incumbrances^ 
arid that the vendor and his heirs will make all such further convey- 

(o) An'tOt P- ^8, et seq. (p) Ante, pp. 165, 171. 

(q) Ante, p. 14. (r) Aute, p. 17. 

(«) Ante, p. 172. (0 Ante, pp. 135, 172. 

form given in the text, under a direct coa- less particularity, immediatelj after the date 

veyance to himself, this is generally thus and the parties. Sometimes the whole title 

recited at the end of the description of the from the original patent is recited. R. 
property : *< Being the same premises which ^ This recital of the contract between the 

A. 6., by indenture dated, &c., recorded, &c., parties is believed to be unusual in Ameri- 

granted and conveyed to the said (vendor) can conveyancing, unless it may be for a 

and his heirs." Where, however, the vendor particular purpose. R. 

does not thus claim, as where there have * This is rather more clumsily expressed 

been since the last conveyance, devises, in our deeds, the phrase generally being, 

descents, changes of trustees, &c., or altera- '* to have and to hold unto the said A. B. his 

tlons of the property, as by the opening of heirs and assigns, to and for the only proper 

streets, or the like, these are usually recited use and behoof of him, the said A. B. hiB 

in well-drawn instruments, with more or heirs and assigns forever." R. 
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ances as may be reasonably required.'^ ''In witness whereof the 
''said parties to these presents have hereunto set their hands and 
'"seals the day and year first above written."* To the foot of the deed 
are appended the seals and signatures of the parties \{u) and, on the 
back is indorsed a further receipt for the purchase-money, (a:) and an 
attestation by the witnesses, of whom it is very desirable that there 
should be two, though the deed would not be void even without any.(y)* 
On the face of the deed will be observed the proper stamps, without 
which it could not until recently have been admitted as evidence.(«) 
But by the Common Law *Procedure Act, 1854, (a) it is now r*i761 
provided that, upon payment to the proper officer of the Court 
of the stamp duty, and the penalty required by statute, namely lOZ.(i) 
and the additional penalty of IZ., any deed or other document shall be 
admissible in evidence, saving all just exceptions on other grounds. 
Purchase deeds are now subject to ad valorem stamps of one-half per 

(u) Ante, p. 141. 

(z) This practice is of comparatively modern date. See 2 Atkjns, 478; 3 Atk. 112; 
2 Sand. Uses, 305, n. A. (118, n., 5th ed.) ; 3 Preston's Abstracts, 15. 
(y) 2 Black. Com. 307, 378. (2) Ibid. 297. 

(a) Stat. 17 & 18 Yict. c. 125, s. 29. (6) Stat. 13 k 14 Vict. c. 97, 8. 12. 



> These covenants for title thas alluded 
to, generally occupy more than the half of 
an ordinary purchase deed in England : see 
Appendix B. ; and as the author says, infra, 
p. 411, <*few conveyancing forms can exceed 
them in the luxuriant growth to which their 
verbiage has extended.'' On this side of the 
Atlantic not unfrequently only the covenant 
of warranty is employed, and even where all 
the covenants for title are introduced, it is 
with much brevity. This will be more par- 
ticularly noticed in the last chapter. R. 

' The form of ordinary purchase deeds in 
the United States differs little from that 
given in the text, further than has been 
already noticed. The receipt for the con- 
sideration-money is more briefly expressed, 

generally : <^ for and in consideration of 

to him paid by the said party of the second 
part before the sealing and delivery hereof, 
the receipt whereof is hereby acknow- 
ledged," and the operative words are gene- 
rally, "doth grant, bargain, sell (for the 
effect of these in the creation of covenants 
by implication, see the last chapter), alien, 
enfeoff, release, and confirm unto," ^c R. 



* The common law rule which did not 
require attesting witnesses to a deed is re- 
cognized in the United States, but is in 
many of them altered by statute ; these ere 
referred to in Greenleaf's Cruise, vol. iv. p. 
31, n. An important circumstance in the 
validity of American deeds is their acknow- 
ledgment by the grantor before a magistrate 
or other person in authority, the effect of 
which acknowledgment Mr. Greenleaf con- 
siders is regarded in three different points 
of view in different states, viz. : 1. Those 
in which the acknowledgment is regarded 
merely as evidence to the Register that it is 
the deed of the party, and therefore entitled 
to registration as such. 2. Those in which 
the acknowledgment is received as a solemn 
admission of the fact of the execution of the 
deed, so as to dispense with the formality of 
attesting witnesses to its execution, which is 
otherwise required in order to render it a 
valid conveyance, and, 3. Those in which 
it is received prima facie as a substitution 
for any other proof of the formal execution 
of the deed, and entitles it to be read in 
evidence. R. 
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cent., or five shillings per fifty pounds on the amount of the purchase- 
money paid, according to the table below ;{e) with a further progressive 
duty of 10«. for every entire quantity of 1080 words over and above 
the first 1080, unless the ad valorem duty is less than 10«. in which case 
the progressive duty is equal to the amount of the ad valorem duty.((2) 
These duties were imposed by the recent Act to amend the Laws relating 
to the Inland Bevenue,(6) which was passed on the 5th of July, 1865. 
r^Vni ^^^^^^ '''this act the table of stamp duties advanced in a slightly 

different manner by less minute steps.(/) These duties again 
did not apply to any deed or instrument signed or executed by any 
party thereto, or bearing date, before or upon the 10th of October, 
1850. Such a deed, unless preceded by a lease for a year, bears the 
same stamp duty as the lease for a year was subject to, and also, 
whether so preceded or not, an ad valorem duty according to the table 
r'*'l781 ^^^^^^ below.(^) The '*'whole of the law relating to stamp 

duties sadly needs revision and consolidation.^ 

(e) Where the parcfaase or consideration expressed in or upon the principal or only deed, 
instrnment or writing of conveyance shall not exceed £5 . 
And .where the same shall exceed £5 and not exceed £10 • 
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And where the purchase or consideration money shall ex- 
ceed £300, then for OTeiy £50, and also for any frac- 
tional part of £50 050 

(d) SUt. 13 k 14 Vict c. 97, schedule, title Progressive Duties. 

(«) Stat. 28 & 29 Vict. c. 96. 

(/) Stat. 13 k 14 Vict. c. 97, schedule, title " OonTeyance." 

(g) Where the purchase or considerauon money therein expressed shall not amount 

to £20 £0 10 

Amount to £20 and not to £50 10 

" 50 " 150 1 10 

'< 150 " 300 2 

^ By Act of Congress of June 30, 1864, any lands, tenements or other realty sold, 
eyeiy deed, instrnment or writing whereby shall be granted, assigned, transferred or 
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If the premises should be situate in either of the counties of Middle- 
sex or York, or in the town and county of Kingston-upon-Hull, a memo- 
randum will or ought to be found indorsed, to the effect that a memorial 
of the deed was duly registered on such a day, in such a book and page 
of the register, established by act of parliament, for the county of Mid- 
dle8ex,(A) or the ridings of York, or the town of Kingston-upon-Hull.(i) 

Amount to £300 and not to £600 £3 

" 500 ** '150 6 

" 750 " 1000 9 

" 1000 " 2000 12 

" 2000 « 3000 . . . . . . 25 

" 3000 »' 4000 36 

" 4000 •* 6000 45 

" 6000 «< 6000 55 

« 6000 " 7000 65 

« 7000 " 8000 75 

" 8000 " 9000 85 

»• 9000 *« 10,000 95 

" 10,000 " 12,600 110 

" 12,600 « 15,000 130 

" 15,000 " 20,000 170 

" 20,000 ** 30,000 240 

" 30,000 " 40,000 360 

" 40,000 ** 60,000 450 

" 60,000 «* 60,000 550 

" 60,000 «* 80,000 650 

" 80,000 " 100,000 800 

" 100,000 « or upwards 1000 

And for every entire quantity of 1080 words contained therein over 
and above the first 1080 words, a further progressive duty of £10 

See stats. 65 Geo. III. c. 184, 4^5 Vict. c. 21, 7 & 8 Vict c. 76, and 8 ^ 9 Vict. c. 106. 

The earlier stamp acts are stats. 44 Geo. III. c. 98, and 48 Geo. III. c. 149, the latter of 

which statutes first imposed an ad valorem duty on purchase deeds. 
(A) Stat. 7 Anne, c. 20. 
(t) Stat. 2 & 3 Anne, c 4; 6 Anne, c. 18, for the west riding; stat. 6 Anne, c. 35, for 

the east riding and Kingston- upon-HuU; and stat. 8 Geo. II. c. 6, for the north riding. 

The deeds must be first duly stamped. Stat. 24 k 25 Vict. c. 91, s. 34. 

otherwise conveyed to or vested in the pur- or issuing an unstamped deed or other iu- 
chaser, or any other person or persons by strument of writing, is liable to a penalty of 
bis direction, is subject to a stamp duty of fifty dollars, and the instrument shall be 
fifty cents for each five hundred dollars or deemed invalid and of no effect. But the 
fraction thereof, of the consideration or title of a purchaser of land, by deed duly 
Talue. 2 Brightly's Digest, 270. Without the stamped is not affected by the want of a 
proper stamp no such deed or instrument proper stamp on any deed conveying such 
can lawfully be recorded, and the record land by any person from or through whom 
shall be utterly void, and not admissible in his grantor claims or holds title. And pro- 
evidence. Id. 263. Such stamp shall be vision is made for affixing stamps on instru- 
cancelled by the person using or affixing it, ments subsequently to their execution, on 
writing bis initials thereon, and the date payment of the penalty, ^c. 2 Brightly's 
upon which it is used. Id. 264. And by Dig. 264-5. 
the act of March 3, 1865, any person making 
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Under these acts, all deeds are to be adjadged fraudulent and void 
against any subsequent purchaser or mortgagee for valuable considera- 
tion, unless a memorial of such deeds be duly registered before the 
registering of the memorial of the deed under which such subsequent 
purchaser or mortage© shall claim.^ Wills of lands in the above coun- 
ties ought also to be registered, in order to prevail against subsequent 
purchasers or mortgagees. Conveyances of lands forming part of the 
great level of the fens, called Bedford Level, are also required to be 
registered in the Bedford Level OflSce ;(;!:) but the construction which 
has been put on the statute, by which such registry is required, prevents 
any priority of interest from being gained by priority of registration.(/) 

From the specimen before him, the reader will be struck with the 
stiff and formal style which characterizes legal instruments ; but the 
formality to be found in every properly drawn deed has the advantage, 
that the reader who is acquainted with the usual order, knows at once 
r*1791 ^^^^^ *^ ^^^ *^y particular portion of the contents ; *and, in 
^ -^ matters of intricacy, which must frequently occur, this facility 
of reference is of incalculable advantage. The framework of every deed 
consists but of one, two, or three simple sentences, according to the 
number of times that the testatum^ or witnessing part, *'Now this 
Indenture witnesseth," is repeated. This testatum is always written in 
large letters ; and, though there is no limit to its repetition (if circum- 
stances 8h6uld require it) yet in the majority of cases, it occurs but 
once or twice at most. In the example above given, it wilF be seen that 
the sentence on which the deed is framed, is as follows : — '^ This Inden- 
" ture, made on such a day between such parties, witnesseth, that for so 
^^much money A. B. doth grant certain premises unto and to the use of 
'^ C. D. and his heirs." After the names of the parties have been given, 
an interruption occurs for the purpose of introducing the recitals ; and 
when the whole of the introductory circumstances have been mentioned, 
the thread is resumed, and the deed proceeds, *'Now this Indenture 
witnesseth." The receipt for the purchase-money is again a paren- 
thesis; and soon after comes the description of the property, which 

{k) Stat. 16 Car. II. c. 17, 8. 8. {I) WiUis y. Brown, 10 Sim. 127. 

^ The registry or recording of deeds has notice, and in some states as to creditors, 

been provided for in all the United States A reference to the statutes themselves wiU 

by local statutes, of which the effect may in be found in 4 Greenleafs Cruise, 443, and 

general be said to be that deeds, if unre- their effect as to notice to purchasers is 

corded, though good against the grantor thoroughly discusssed in Mr. Hare's note to 

and his heirs and devisees, are void as to Le Neve v. Le Neve, 2 Lead. Cases in Equity, 

subsequent bonft fide purchasers without p. 177. R. 
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further impedes tbe progress of the sentence, till it is taken up in the 
habendumy "To have and to hold/' from which it uninterruptedly pro- 
ceeds to the end. The contents of deeds, embracing as they do all 
manner of transaction between man and man, must necessarily be infi- 
nitely varied ; and a simple conveyance, such as that we have given, is 
rare, compared with the number of those in which special circumstances 
occur. But in all deeds, as nearly as possible, the same order is pre- 
served. The names of all the parties are invariably placed at the 
beginning ; then follow recitals of facts relevant to the matter in hand ; 
then, a preliminary recital, stating shortly what is to be done; then, 
the testatunij containing the operative words of the deed, or words which 
effect the transaction, of which the deed is the witness or evidence ; 
after this, *if the deed relate to property, come the parcels or r#i qa-i 
description of the property, either at large, or by reference to ^ ^ 
some deed already recited ; then, the habendum showing the estate to 
be holden; then, the ttses and trustSj if any; and, lastly, such qualifying 
provisoes and covenants, as may be required by the special circum- 
stances of the case. Throughout all this, not a single stop is to be 
found, and the sentences are so framed as to be independent of their 
aid ; for, no one would wish the title to his estate to depend on the 
insertion of a comma or semicolon. The commencement of sentences, 
and now and then some few important words, which serve as landmarks, 
are rendered conspicuous by capitals : by the aid of these, the practiced 
eye at once collects the sense; while, at the same time, the absence of 
stops renders it next to impossible materially to alter the meaning of a 
deed, without the forgery being discovered. 

The adherence of lawyers, by common consent, to the same mode of 
framing their drafts has given rise to a great similarity in the outward 
appearance of deeds ; and the eye of the reader is continually caught 
by the same capitals, such as, "This Indenture," "And whereas," 
"Now THIS Indenture witnesseth," "To have and to hold," &c. 
This similarity of appearance seems to have been mistaken by some for 
a sameness of contents, — an error for which any one but a lawyer 
might perhaps be pardoned. And this mistake, coupled with a laudable 
anxiety to save expense to the public, appears to have produced a plan 
for making conveyances by way of schedule. In pursuance of this 
plan, two acts of parliament have already pi^ssed, one for convey- 
ance8,(972) the other for lea8es.(n) These acts, however, as might have 
been expected, are very seldom employed ; nor is it possible that any 

(m) Stat. 8^9 Vict. c. 119. (n) Stat. 8 & 9 Vict. c. 124. 
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schedule should ever comprehend the multitude of variations to which 
r*18n *P^^^'^^® deeds are continually liable. In the midst of this 
^ -^ variety, the adoption, as nearly as possible, of the same frame- 
work is a great saving of trouble, and consequently of expense ; but so 
long as the power of alienation possessed by the public is exerciseable 
in such a variety of ways, and for such a multitude of purposes as is 
now permitted, so long will the conveyance of landed property call for 
the exercise of learning and skill, and so long also will it involve the 
expense requisite to give to such learning and skill their proper remu- 
neration. The remuneration, however, which is afforded to the profes- 
sion of the law is bestowed in a manner which calls for some remark. 
In a country like England, where every employment is subject to the 
keenest competition, there can be little doubt but that, whatever method 
may be taken for the remuneration of professional services, the nature 
and quantity of the trouble incurred must, on the average and in the 
long run, be the actual measure of the remuneration paid. The mis- 
fortune is, that when a wrong i^aethod of remuneration is adopted, the 
true proportion between service and reward is necessarily obtained by 
indirect means, and therefore in a more troublesome, and, consequently, 
more expensive manner, than if a proper scale had been directly used. 
In the law, unfortunately, this has been the case, and there seems no 
good reason why any individual connected with the law should be 
ashamed or afraid of making it known. The labor of a lawyer is very 
different from that of a copyist or printer ; it consists first and chiefly 
in acquiring a minute acquaintance with the principles of the law, then 
in obtaining a knowledge of the facts of any particular case which may 
be brought before him, and lastly in practically applying to such case 
the principles he has previously learnt. But, for the last and least of 
these items alone does he obtain any direct remuneration ; for, deeds 
are now paid for by the length, like printing or copying, without any 
r*1821 ^^&^^ **^ ^^^ principles they involve, or to the intricacy or 
*" importance of the facts to which they may relate ;{o) and more 

than this, the rate of payment is fixed so low, that no man of education 
could afford for the sake of it, first to ascertain what sort of instrument 
the circumstances may require, and then to draw a deed containing the 

(o) Bj statute 6 k*I Vict. c. 73. a. 3*7, the charges of a solicitor for basiness relating 
entirely to conyeyancing are rendered liable to taxation or redaction to the established 
BcalC) which is regulated only by length. Previously to this statute, the bill of a solicitor 
relating to conveyancing was not taxable, unless part of the biU was for business trans- 
acted in some Court of law or equity. But although conveyancing bills were not strictly 
taxable, they were always drawn up on the same principle of payment by length, which 
pervades the other branches of the law. 
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full measure of ideas of which words are capable. The payment to a 
solicitor for drawing a deed is fixed at one shilling for every seventy- 
two words, denominated 9. folio ; and the fees of counsel, though paid 
in guineas, average about the same. The consequence of this false 
economy on the part of the public has been, that certain well known 
and long established lengthy forms, full of synonyms and expletives, 
are current among lawyers as common famiSy and, by the aid of these, 
ideas are diluted to the proper remunerating strength; not that a 
lawyer actually inserts nonsense simply for the sake of increasing his 
fee ; but words, sometimes unnecessary in any case, sometimes only in 
the particular case in which he is engaged, are suffered to remain, sanc- 
tioned by the authority of time and usage. The proper amount of 
verbiage to a common form is well established and understood ; and 
while any attempt to exceed it is looked on as disgraceful, it is never 
likely to be materially diminished till a change is made in the scale of 
payment. The case of the medical profession is exactly parallel : for, 
so long as the public think that the medicine supplied is the only thing 
worth paying for, so long will cures ever be accompanied with the 
customary abundance of little bottles. *In both cases, the system p^ .. oq-i 
is bad ; but the fault is not with the profession, who bear the 
blame, but with the public, who have fixed the scale of payment, and 
who, by a little more direct liberality, might save themselves a consider- 
able amount of indirect expense. If physicians' prescriptions were paid 
for by their length, does any one suppose that their present conciseness 
would long continue? — unless indeed the rate of payment were fixed so 
high as to leave the average remuneration the same as at present. The 
acts above mentioned contain a provision that, in taxing any bill for 
preparing and executing any deed under the acts, the taxing officer shall 
consider, not the length of such deed, but only the skill and labor em- 
ployed and responsibility incurred in the preparation thereof.(p) This, 
so far, is an effort in the right direction ; though it is too partial to be 
of any benefit. The student must, therefore, make up his mind to find 
in legal instruments a considerable amount of verbiage ; at the same 
time he should be careful not to confound this with that formal and 
orderly style which facilitates the lawyer's perusal of deeds, or with 
that repetition which is often necessary to exactness without the dan- 
gerous aid of stops. The form of a purchase-deed, which has been 
given above, is disencumbered of the usual verbiage, while, at the same 
time, it preserves the regular and orderly arrangement of its parts. 
A similar conveyance, by deed of grant, in the old established common 
forms, will be found in the Appendix.(j') 
(p) Stat. 8 ft 9 Vict. c. 119, 8. 4 ; Btat. 8 ft 9 Vict. c. 124, 8. 3. {q) See Appendix (G). 
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To return : — A lease and release was said to be an innocent convey- 
ance ; for when, by means of the lease and the Statute of Uses, the pur- 
chaser had once been put into possession, he obtained the fee simple by 
the release ; and a release never operates by wrong, as a feoffment occa- 
r*184"l ^'^"^^^^^y *did,(r) but simply passes that which may lawfully and 
rightfully be conyeyed.(«) The same rule is applicable to a 
deed of grant.(i) Thus, if a tenant merely for his own life should, by 
a lease and release, or by a grant, purport to convey to another an 
estate in fee simple, his own life interest only would pass, and no injury 
would be done to the reversioner. The word grant is the proper and 
technical term to be employed in a deed of grant,(t^) but its employment 
is not absolutely necessary ; for it has been held that other words indi- 
cating an intention to grant will answer the purpose.(2;) 

In addition to a conveyance by deed of grant, other methods are 
occasionally employed. Thus, there may be a bargain and sale of an 
estate in fee simple, by deed duly enrolled pursuant to the statute 27 
Hen. VIII. c. 16, already mentioned.(y) The chief advantage of a 
bargain and sale is, that by a statute of Anne,(2;) an office copy of the 
enrollment of a bargain and sale is made as good evidence as the ori- 
ginal deed.^ In some cities and boroughs the enrollment of bargains 
and sales is made by the mayors or other officers.(a) And in the coun- 
ties palatine of Lancaster and Durham it may be made in the palatine 
courts \(b) and so the enrollment of bargains and sales of lands in the « 
county of Cheshire might have been made in the palatine courts of that 
county until their abolition. (o) Bargains and sales of lands in the 
county of York may be enrolled in the register of the riding in which 
r*18Sl ^^^ lands lie.(d) When a bargain and *8ale is employed the 
whole legal estate in fee simple passes, as we have seen,(e) by 
means of the Statute of Uses, — the bargainor becoming seised to the 
use of the bargainee and his heirs. A bargain and sale, therefore, can- 
not, like a lease and release, or a grant, be made to one person to the 

(r) Ante, p. 135. («) Litt. 8. 600. 

{t) Litt. ss. 616, 617. (u) Shep. Touch. 229. 
(z) Shove T. Pincke, 5 T. Rep. 124; Haggerston y. Hanborj, 5 Barn. & Ores. 101, (E. 
0. L. R. vol. U.) 

{y) Ante, p. 168. (2) Stat. 10 Anne, c. 18, s. 3. 

(a) Stat. 27 Hen. VIII. c. 16, 8. 2. \b) Stat. 5 Eliz. c. 26, 

(c) By Stat 11 Geo. IV. k 1 Will. IV. c. 70. 

(d) Stat, b k Q Anne, c. 18; 6 Anne, c. 35, 88. 16, 17, 34; 8 Geo. II. c. 6, 8. 21. 
(«} Ante, p. 167. 

^ This is in general provided for in the recording acts in the United States. 
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use of another; for, the whole force of the Statute of Uses is already 
exhausted in transferring the legal estate in fee simple to the bar- 
gainee.(/y Similar to a bargain and sale is another method of con- 
veyance occasionally, though very rarely, employed, namely, a covenant 
to stand seised to the use of another, in consideration of blood or mar- 
riage.(^)^ In addition to these methods, there may be a conveyance by 

(/) See ante, p. 167. 

Iff) See Doe d. Daniell t. Woodroffe, 10 Bfee. & Wels. 608 ; Doe d. Starling t. PriDce, 
0. P. 15 Jar. 632. 



^ Because a use cannot be limited npon a 
use, and there can be no executed use beyond 
that of the estate of the bargainee ; Doe d. 
Lloyd T. Passingham, 6 Barn, k Cress. 305, 
(E. G. L. R. Yol. 13). But although incapable 
of taking effect as a use, yet it may clearly be 
sustained as a trust (Gilbert on Uses, Sug- 
den's note 1 ; Jackson y. Carey, 16 Johoson, 
304; Franciscus Y. Rei^rt, 4 Watts, 108, 
118). in all cases in which equity can find 
anything to bind the conscience of the bar- 
gainee. <' When the grant of an estate of 
freehold," says Mr. Hare, "was invalid at 
law for want of livery of seisin, the grantee 
could not recover, in equity, without prov- 
ing a consideration. But when livery was 
made to a feoffee, for the use of a stranger, 
no consideration was necessary to support 
the use. And the only difference between 
making such a conveyance by feoffment, 
and by bargain and sale is the real or nomi- 
nal consideration given by the bargainee, 
which affords room for an argument, that 
he is entitled to retain that for which he has 
given value, as agaiust third persons, who 
are mere volunteers. But this, as well as 
every similar question, would seem to be 
one of fact rather than of law. nVhen the 
grantee, in a >deed of bargain and sale, is 
really a purchaser for full and valuable con- 
sideration, and the declaration of trust is 
introduced solely at his request, and not 
that of the grantor, there may be room for 
doubt, whether there is anything in the 
transaction to bind his conscience, and ren- 
der him answerable in equity, when he is 
not at law. For it may be said under these 
circumstances, with much truth, that equity 
13 



ought not to take the estate from one who 
has paid for it, in order to give it to another 
who has not. But where the trust is the 
result of an express stipulation between the 
grantor and grantee, as it must be taken to 
be, unless the contrary is shown, and forms 
a part of the contract under which the latter 
claims, there can be no doubt that it is 
binding on him, and that he cannot refuse 
to execute it, when called on subsequently 
by th<» cestui que trust." Note to Roe v. 
Tranmar, 2 Smith's Leading Cases (6th ed.), 
525. R. 

' When uses are raised upon a pecuniary 
consideration, the conveyauce creating them 
is called a bargain and sale ; when raised 
npon a good consideration, as blood or mar- 
riage, it is called a covenant to stand seised 
which is neither within the words nor the 
policy of the Statute of Enrollments, the 
consideration being of a public nature. 2 
Sanders on Uses, 79; Jackson v. Dunsbagh, 
1 Johns. Cas. 9T. The presence of either 
the one or the other of these considerations 
is necessary to the validity of a deed which 
is to take effect under the Statute of Uses. 
Thus, in Jackson v. Sebring, 16 Johns. 515, 
a married woman joined with her husband 
in a deed in which, reciting that ehe had 
inherited the premises, which she wished to 
settle in the manner thereinafter mentioned, 
" in consideration thereof and of divers other 
good causes and considerations," they grant- 
ed the premises to a stranger in trust for 
certain members of her family. It was held 
that this deed could not take effect as a bar- 
gain and sale, because there was no pecu- 
niary consideration, nor as a covenant to 
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appointment of a use, under a power of appointment, of which more will 
be said in a future chapter.(A) The student, indeed, can never be too 
careful to avoid supposing that, when he has read and understood a 
chapter of the present, or any other elementary work, he is therefore 
acquainted with all that is to be known on the subject. To place him 
in a position to comprehend more is all that can be attempted in a first 
book. 

(A) See the chapter on executory interests. 

stand seised, because the grantee was a latter were therefore declared to be entitled 
stranger to the grantor, neither related bj to recover ; and the same view was sustained 
blood or marriage; and the heirs of the in Jackson v. Caldwell, 1 Cowen, 622. R. 
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♦CHAPTER X. [*186] 

OF A WILL OF LANDS. 

The riglit of testamentary alienation of lands is a matter depending 
upon act of parliament. We have seen, that previously to the reign of 
Henry VIII. an estate in fee simple, if not disposed of in the lifetime 
of the owner, descended, on his death, to his heir at law.(a) To this 
rule, gavelkind lands, and lands in a few favored boroughs, formed ex- 
ceptions ; and the hardship of the rule was latterly somewhat mitigated 
by the prevalence of conveyance to u$e8; for the Court of Chancery 
allowed the use to be devised by will.(5) But when the Statute of 
n8eB(e) came into operation, and all uses were turned into legal estates, 
the title of the heir again prevailed, and the inconvenience of the want 
of testamentary power then began to be felt. To remedy this incon- 
venience, an act of parliament,(d[) to which we have before referred,(6) 
was passed six years after the enactment of the Statute of Uses. By 
this act, every person having any lands or hereditaments holden in 
socage, or in the nature of socage tenure, was enabled by his last will 
and testament in writing, to give ttnd devise the same at his will and 
pleasure; and those who had estates in fee simple in lands held by 
knights' service were enabled, in the same way, to give and devise two 
third parts thereof. * When, by the statute of 12 Car. II. *c. r*;j^87i 
24(/) socage was made the universal tenure, all estates in fee 
simple became at once devisable, being all then holden by socage. This 
extensive power of devising lands by a mere writing unattested was 
soon curtailed by the Statute of Frauds,(^) which required that all de- 
vises and bequests of any lands or tenements, devisable either by stat- 
ute or the customs of Kent, or of any borough, or any other custom, 
should be in writing, and signed by the party so devising the same, or 
by some other person in bis presence and by his express directions, and 
should be attested and subscribed in the presence of the said devisor by 
three or four credible witnesses, or else they should be utterly void and 
of none effect. And thus the law continued till the year 1837, when an 
act was passed for the amendment of the laws with respect to wills.(A) 

(a) Ante, p. 61. (b) Ante, p. 145. (e) Stat. 27 Hen. VIIL c. 10; ante, p. 146. 

l<r) 32 Hen. VIII. c. 1, explained bj sUtute 34 k 35 Hen. VIIL c. 5. 

(«) Ante, p. 61. (/) Ante, p. 114. 

Iff) 29 Car. U. c. 3, 8. 5. (A) Stat. 7 Wm. IV. k 1 Tlct. c. 26. 



196 OF COBPOBBAL HBBBDITAMENIS. 

By this act the original statute of Henry VIIL(«) was repealed, except 
as to wills made prior to the 1st of January, 1838, and the law was 
altered to its present state. This act permits of the devise by will of 
every kind of estate and interest in real property, which would other- 
wise devolve to the heir of the testator, or, if he became entitled by de- 
scent, to the heir of his ancestor ;(J) but enacts,(A;) that no will shall be 
valid, unless it shall be in writing, and signed at the foot or end thereof 
by the testator, or by some other person in his presence and by his 
direction ; and such signature shall be made or acknowledged by the 
testator, in the presence of two or more witnesses, present at the same 
time ; and such witnesses shall attest, and shall subscribe the will in the 
presence of the testator. One would have thought that this enactment 
was sufiSciently clear, especially that part of it which directs the will to 
be signed at the foot or end thereof. Some very careless testators, 
r*1881 **^^ ^^^y clever judges, have, however, contrived to throw 
upon this clause of the act a discredit which it does not deserve. 
And it has accordingly been enacted,(Z) by way of explanation, that 
every will shall, so far only as regards the position of the signature of 
the testator, or of the person signing for him, be deemed to be valid, 
if the signature shall be so placed at, or after, or following, or under, or 
beside, or opposite to the end of the will, that it shall be apparent on 
the face of the will that the testator intended to give effect by such his 
signature to the writing signed as his will ; and that no such will shall 
be affected by the circumstance that the signature shall not follow, or 
be immediately after, the foot or the end of the t^U, or by the circum- 
stance that a blank space shall intervene between the concluding word 
of the will and the signature, or by the circumstance that the signature 
shall be placed among the words of the testimonium clause, or of the 
clause of attestation, or shall follow or be after or under the clause of 
attestation, either with or without a blank space intervening, or shall 
follow or be after or under or beside the names, or one of the names, 
of the subscribing witnesses, or by the circumstance that the signature 
shall be on a side or page, or other portion of the paper or papers, con- 
taining the will, whereon no clause or paragraph or disposing part of 
the will shall be written above the signature, or by the circumstance 
that there shall appear to be sufiScient space on or at the bottom of the 
preceding side or page, or other portion of the same paper, on which the 
will is written, to contain the signature ; and the enumeration of the 
above circumstances is not to restrict the generality of the above enact- 

(t) 32 Hen. VIII. c. 1. (j) Sect. 3. 

{k) Sect. 9. (0 Stat. 15 ft 16 Vict. c. 24. 
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ment. But no signature is to be operative to give effect to any disposi- 
tion or direction which is underneath, or which follows it ; nor shall it 
give effect to any disposition or direction inserted after '^'the sig- 
nature shall be made. The unlearned reader will perhaps be of 
opinion that there is not one of the positions above so laboriously enu- 
merated, that might not very properly have been considered as at the 
foot or end of the will within the spirit and meaning of the act ; except 
in the case of a large blank being left before the signature, apparently 
for the purpose of the subsequent insertion of other matter : in which 
case the fraud to which the will lays itself open would be a sufficient 
reason for holding it void.* 



1 As the common law had its origin at a 
period when writing was little known, it 
permitted moet of the essential acts of life 
to be transacted Viiboat writing. Tbns 
a feoffment or lease for jears might be 
made at law, or a bargain and sale of lands 
in eqaitj, without the aid of the pen ; and 
deeds eFen, derived their force from the 
seals, and not from the signatures of the 
parties. In like manner a will of personal 
property, and a will of land, where the 
power of devising land was given bjr cus- 
tom, required nothing more to make it 
valid, than proof that it was realljr the last 
will of the testator. Hence not only was 
any writing, proved to express the final and 
testamentary purpose of a dead man, a suf- 
ficient will, though neither written nor 
signed by him, but a nuncupative or verbal 
devise or testament, might be equally valid ; 
Co. Litt. 111. The Statute of Wills ren- 
dered a writing essential to the exercise of 
the testamentary power which it gave, but 
made no alteration in that which existed 
previously, and bequests of personalty, and 
devises of lands devisable by custom, con- 
sequently remained as they were at com- 
mon law before its passage. And the 
Statute of Frauds which surrounded the 
execution of all wills of land, whether de- 
visable by custom or by the Statute of Wills, 
with the forms and restrictions mentioned 
in the text, left wUls of personalty with- 
out other guard than a restriction on those 
which were made verbally. Hence, while 
the power of devising land was surrounded 
with restraints which defeated the purpose 



of the testator if he failed to observe them, 
no precautions were taken against the in- 
tervention of fraud in the testamentary dis- 
position of money, stocks, or other personal 
assets, or even of leases for years, however 
large in amount or value. 

Whatever may have been the wisdom of 
this distinction, at a time when personal 
property was still insignificant in value and 
importance, as compared with land, it has 
ceased to be applicable at the present day, 
when real estate plays a less conspicuous 
part in the business of the world than per- 
sonal estate. Accordingly, many of the 
states of this country, have departed from 
the provisions of the Statute of Frauds in 
this respect, and by requiring greater pre- 
cautions in the execntion of wills of person- 
alty, or less in those of realty, have brought 
both more nearly to the same standard; 
while others have abrogated the distinction 
altogether, and require that the testamen- 
tary power shall be exercised in the same 
way, whatever may be the nature of the pro- 
perty devised. 

Thus Maine and Massachusetts adhere to 
the provisions of the statute with little or 
no variation as it regards lands, but have 
rendered them obligatory in the case of 
personal estate. In Pennsylvania, the sig- 
nature of the testator at the end of the will, 
without the attestation of witnesses is neces- 
sary and sufficient, for the validity of wills 
both of real and personal property. Some 
of the other states require a devise to be 
attested by witnesses, but make a simple 
signature enough for a bequest ; although 
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The Statute of Frauds, it will be observed, required that the witnesses 
should be credible ; and, on the point of credibility, the rules of law with 



there are still some in which the distinction 
made by the Statute of Frauds between wills 
of realtj and personalty subsists in full 
force, and personal property may be be- 
queathed by a writing authenticated by the 
signature of the testator, on proof that it 
was written by him or by his direction, and 
was meant by him as a final and testamen- 
tary disposition of his estate. 

The alteration in the law which put wills 
of land and chattels on the same foot- 
ing, was made in New York in the year 
1827, and in Pennsylvania in 1833, but 
did not take place in England until L838, 
and is therefore one of the many instances, 
in which the law of England has under- 
gone modifications, previously made here ; 
which would seem to indicate that the 
law of development is the same in both 
countries, and that the eflfect of trans- 
planting a race by colonization, is to hasten 
the growth of change in laws and institu- 
tions, rather than to produce it or vary its 
character. 

The following summary may be made in 
conclusion. 

At common law a writing was not essen- 
tial to the validity of a will, either of real 
or personal property. 

It was necessary to the exercise of the 
power of devise given by the statute of 
Ueury VIU. but customary devises and wills 
of peraonal property were unaffected by that 
statute. 

The Statute of Frauds rendered a formal 
execution pecessary to the devise of land, 
but left bequests of personalty nearly as it 
found them. The distinction thus made has 
been abandoned in England, and in many 
parts of this country. 

The statutes of Maine, Vermont, Massa- 
chusetts, Rhode Island, New York, Ohio, 
Illinois, Indiana, Michigan, Missouri, and 
South Carolina, as well as those of Missis- 
sippi, Virginia, Kentucky^ Texas, and Arkan- 
sas, make the signature of the testator, and 
the attestation of witnesses, necessary to the 
validity of wills of real and personal pro- 



perty, although witnesses may be dispensed 
with in the five last-mentioned states when 
the will is wholly in the handwriting of the 
testator. The statute of Pennsylvania goes 
still farther, and holds the unattested signa- 
ture of the testator sufficient in all cases 
[though it must be proved by two or more 
competent witnesses]. In Maryland, Con- 
necticut, and Alabama, the signature of the 
testator is necessary and sufficient when the 
will is of personalty, although the presence 
and attestation of witnesses are necessary in 
the case of land ; while Virginia, Georgia, 
Florida, North Carolina, and New Hamp- 
shire, still adhere in substance to the provi- 
sions of the Statute of Frauds as it regards 
both real and personal property, save that 
two witnesses are sufficient to give validity 
to a devise in North Carolina and Virginia, 
and that attestation is unnecessary when the 
will is in the handwriting of the testator, 
and found among his papers, or in the hands 
of a person to whom he has intrusted it for 
safe keeping. 

To render a wiU valid under the Statute 
of Frauds, it must be executed by the testa- 
tor in the presence of the witnesses, and 
attested by the witnesses in the presence of 
the testator. The latter requisition is ex- 
press, and the former necessarily implied ; 
for the witnesses cannot attest unless they 
witness; Swift v. Wiley, 1 B. Monroe, 117. 
It was, however, decided in Orayson v. At- 
kinson, 2 Vesey, 454; Ellis v. Smith, 1 
Vesey, Jr., 11; Wright v. Wright, 7 Bing- 
ham, 457 ; and White v. The Trustees of the 
British Museum, 6 Id. 310, that in the case 
of wills, as in that of deeds, acknowledg- 
ment is equivalent to execution, and that a 
declaration by the testator that the instru- 
ment is his will in the presence of the wit- 
nesses, is sufficient to authorize them to sub- 
scribe their attestation, although they do not 
see him sign or seal it. 

Under these decisions, which have been 
followed in many of the United States : Ros- 
ser V. Franklin, 6 GratUn, 1 ; Dudleys v. 
Dudleys, 3 Leigh, 436 ; HaU v. Hall, 17 Pick. 
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respect to witnesses have, till recently, been very strict ; for the law had 
BO great a dread of the evil influence of the love of money, that it woald 



373; Dewej t. Dewey, 1 Metcslf, 349; 
Adams v. Field, 21 Vermont, 256; Denton 
T. Franklin, 9 B. Monroe, 28; Beane v. 
Yerbj, 1 2 Gratt. 239 ; Upcbnrch v . Upchurch, 
16 B. Monroe, 102 ; " it is unnecessary," as 
was said by Tindal, Ch. J., in White t. The 
Trustees, supra, " for the testator actually 
to sign the will in the presence of the wit- 
nesses ; any acknowledgment before the 
witnesses that it is his signature, or any de- 
claration before them that it is his will, is 
equivalent to an actual signature in their 
presence, and makes the attestation and 
subscription of the witness complete." [And 
it has been held in some cases that the ac- 
knowledgment need not be by express words, 
but may be by acts or circumstances equiva- 
lent Randebaugh y. Shelley, 6 Ohio N. S., 
307, 315 ; Coffin v. Coffin, 23 N. Y., 9; Til- 
den V. Tilden, 13 Gray, 110.] In New Jer- 
sey, however, where the Act of 1714 requires 
that the will shall be signed in the presence 
of the witnesses, it has been held that the 
requisition must be literally complied with, 
and that an acknowledgment of the signa- 
ture before them is insufficient. Den y. 
Mitton, 7 Ualsted, 70; Den t. Matlack, 2 
Harrison, 87. And in New York, where the 
Revised Statutes require the testator to sign 
or acknowledge his signature in the presence 
of the witnesses, an acknowledgment that 
the instrument is his will at the time of at- 
testation, is held not to enure as an acknow- 
ledgment of the signature ; Chaffee v. The 
Baptist Missionary Convention, 10 Paige, 
85 ; Rutherford v. Rutherford, 1 Denio, 33 ; 
Lewis v. Lewis, 13 Barbour, 17, S. C. 11 N. 
Y. 220. 

Although it is essential that the witnesses 
should see that which they are to attest at 
the time, and may be called upon to prove 
subsequently, there is no such necessity that 
the testator should be present during their 
attestation. When, therefore, as in New 
York, his presence is not made requisite by 
express enactment, it may be dispensed with, 
Lyon y. Smith, 11 Barbour, 124; Ruddonv. 
McDonald, 1 Bradf. 352. Most of the states 



of the Union, however, have followed the 
Statute of Frauds in this particular, which, 
as we have seen, required the testator to be 
present at the signature of the witnesses ; 
probably with a view to prevent the fraudu- 
lent substitution of one instrument for an- 
other. This provision has been held to be 
satisfied, if he be so placed that he might 
see them, although they are in another room, 
and are not proved to have been actually 
seen; Shires v. Glascock, 1 Salkeld, 688; 
Dewey y. Dewey, 1 Metculf, 349 ; Bynum v. 
Bynum, et al, 11 Iredell, 632 ; Hill v. Barge, 
12 Alabama, 687. 

But it has also been held, that when his 
actual position is such, that he could not see 
them, it is not enough that he might have 
done so by changing it ; Boldry v. Parris, 2 
Gushing, 433 ; or even by sitting up : Rey- 
nolds V. Reynolds, 1 Spear, 255 : or turning 
over in his bed : Neil v. Neil, 1 Leigh, 6 ; 
while in Graham v. Graham, 10 Iredell, 
219, an attestation in another room was 
held insufficient, because the testator could 
only see the backs of the witnesses, and 
might, therefore, have been unable to dis- 
cern whether the instrument which they 
attested was that which he had executed. 
The severe construction adopted in these 
cases, seems to be inconsistent with the 
doctrine held in Shires v. Glascock, where 
it was said that the attestation would be 
good although the testator's back was turned, 
or although he was in bed with the curtains 
drawn ; and, in the recent case of Moore v. 
Moore, 8 Grattan, 307, the Const of Appeals 
of Virginia, were divided in opinion on a 
point nearly similar to that decided in Neil 
V. Neil. It is certain that under this course 
of decision, or that followed in New York, 
under the Revised Statutes, no care or skill 
in the execution of a will, can secure it from 
being defeated by a mistake or failure of 
memory on the part of the subscribing wit- 
nesses. Such elaborate precautions against 
Araud may sometimes produce it, by leading 
to the suppression or perversion of testi- 
mony, and are more likely to defeat honest 
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not even listen to any witness who had the smallest pecuniary interest 
in the resalt of his own testimony. Hence, under the Statute of Frauds, 
a bequest to a witness to a will, or to the wife or husband of a witness, 
prevented such witness from being heard in support of the will ; and, 
the witness being thus incredible, the will was void for want of three 
credible witnesses. By an act of Geo. II. (771) a witness to whom a gift 
was made was rendered credible, and the gift only which was made to 
the witness was declared void ; but the act did not extend to the case of 
a gift to the husband or wife of a witness ; such a gift, therefore, still 
rendered the whole will void.(n) Under the new act, however, the in- 

(m) Stet. 25 Geo. H. c. 6. 

(n) Hatfield v. Thorp, 5 Barn, ft Aid. 589, (E. 0. L. R. vol. Y) ; 1 Jarm. on WUls, 65, 
l8t edit; 2 Strange, 1256. 



instruments, than to preclnde the authenti- 
cation of such as are fraudulent If anj 
attestation be required, it should be the sim- 
plest possible, and the course of Pennsylva- 
nia in dispensing with it altogether, and 
requiring nothing more than the signature 
of the testator, is sustained by experience 
and the opinion of those best able to judge 
of its practical results. 

It has been held in this country, in ac- 
cordance with the decisions in England, 
that writing the name of the testator in the 
body of the instrument, with the 'intent to 
give it validity, is a signature within the 
meaning of the Statute of Frauds. Several 
of the states, however, (Sarah Mile's Will, 
4 Dana, 1 ; Waller v. Waller, 1 Grattan, 
454), have made enactments similar to that 
recently adopted in England, requiring the 
signature to be subscribed or written at the 
end or foot of the will, and it was decided 
in Hays v. Harden, 6 Barr, 409, that the 
true construction of such enactments re- 
quires, that anything written after the signa- 
ture shall operate as a cancellation oS, and 
avoid the whole instrument. In Wykoflfs 
Appeal, 3 Harris, 281, however, the court 
receded somewhat from this extreme view of 
the law, and held that the addition of new 
matter will not invalidate the execution of 
a will, unless it is material and testamentary 
in its nature, and such as to show that the 
disposing purpose of the testator was not 
complete and final at the time when the sig- 
nature was written. [And in Heise v. Ueise, 



7 Casey, (31 Penn. State), 246, the same 
court drew a distinction between additions 
made at the time of execution, which show 
an uncompleted testamentary purpose, and 
a subsequent unexecuted codicil, which will 
not have the effect of revoking a will that is 
once perfect] The same principle was 
adopted and carried still further in Tonnele 
V. Hall, 4 Comstock, 140. 

The provisions of the Statute of Frauds, 
with regard to the revocation of wills, have 
been very generally re-enacted in this coun- 
try, and it has been held here, in accordance 
with the cases in England, that there can be 
no revocation unless they are actually and 
literally complied with ; and that a mere at- 
tempt to comply with them will not be suffi- 
cient, although frustrated or defeated by 
force or fraud. Doe d. Reed v. Harris, 6 
Adolp. & Ellis, 209 ; Boyd v. Cook, 3 Leigh, 
32 ; Hise v. Fiocher, 10 Iredell, 139. Im- 
plied revocations by marriage, and the birth 
of a child, have also been regulated in most 
of the states of this country by legislation 
which, in some instances, has provided that 
both, and in others that one, of these events 
shall ennre as an entire revocation, but has 
more generally declared that a will which 
fails to make provision for a subsequent wife 
or child, shall fail of effect only so far as is 
necessary to give the person thus unprovided 
for, the share which would have been bis 
had no will been made. See 2 American 
Leading Cases, 715. B. 
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competency of the witness at the time of the execution of the will, or at 
any time afterwards, is not sufficient to make^iihe will invalid ;(&) r^c^goi 
and "^if any person shall attest the execution of a will, to whom, 
or to whose wife or husband, any beneficial interest whatsoever shall be 
given, (except a mere charge for payment of d^bts,) the person attest- 
ing will be a good witness; but the gift of such beneficial interest to 
such person, or to the wife 'or husband of such person, will be void.^p) 
Creditors, also, are good witnesses, although the will should contain a 
charge for payment of debts ;{q) and the mere circumstance of being 
appointed executor is no objection to a witness.(r) By more recent 
statutes,(^) the rule which excluded the evidence of witnesses in courts 
of justice, and of parties to actions and suits, on account of interest, has 
been very properly abolished; and the evidence of interested persons is 
now received, and its value estimated according to its worth; but the 
new Wills Act is not afiected by these statutes.(^) The courts of com- 
mon law had formerly exclusive jurisdiction in questions arising on the 
validity of a will of real estate, while -the ecclesiastical courts had the 
like exclusive jurisdiction over wills of personal estate. But an act 
has recently been passed establishing a Court of Probate,(t£) in which 
all wills of personal estate are now required to be proved. This act 
provides for the citation before the Court of the heir at law of the 
testator and the devisees of his real estate ; and such heir and devisees, 
when cited, will be bound by the proceedings ;(t;) but this occurs only 
when a contest is expected or actually takes place. In all r^ei n^i 
^ordinary cases a will, so far as it affects real estate, does not 
require to be proved. 

So much, then, for the power to make a will of lands, and for the 
formalities with which it must be accompanied. A will, it is well known, 
does not take effect until the decease of the testator. In the meantime 
it may be revoked in various ways; as, by the marriage of either a man 
or woman :(t(7) though, before the Wills Act, the marriage of a man was 

(o) SUt. 7 WiU. IV. ft 1 Vict c. 26, 8. 14. 

(p) Sect. 15. See Gurnev t. Gurney, 3 Orew^. 20S ; Tempest v. Tempest, 2 Kay ft 
J. 635. 

(q) Sect 16. (r) Sect lY. 

(«) Stat 6 ft 7 Vict c. 85; 14 ft 15 Vict c. 99, amended by stat 16 ft 17 Vict c. 83. 

(£) Stat 6 ft 7 Vict c. 85, s. 1 ; 14 ft 15 Vict c. 99, s^ 5. 

(u) Sta^ 20 ft 21 Vict c. 77, amended by stat 21 ft 22 Vict c. 95. 

(v) Stat 20 ft 21 Vict c. 77, ss. 61, 62, 63. 

(w) Stat. 7 Wilt IV. ft 1 Vict. c. 26, s. 18. " Except a will made in exercise of a power 
of appointment, when the real or personal estate thereby appointed would not, in default 
of such appointment, pass to his or her heir, customary heir, executor or administrator, 
or the person entitled, as his or her next of kiui under the Statute of Distributions." 
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not sufficient to revoke his will, unless he also had a child born.(xy A 
will may also be revoked kj burning, tearing, or otherwise destroying 
the same, by the testator, or by some person in his presence and by his 
direction, with the intention of revoking the same.(y) But the Wills 
Act enacts,(2;) that no obliteration, interlineation, or other alteration, 
made in any will after its execution shall have any effect (except so far 
as the words or effect of the will, before silch alteration, shall not be 
apparent), unless such alteration shall be executed in the same manner 
as a will ; but the signature of the testator, and the subscription of the 
witnesses, may be made in the margin, or on some other part of the 
will, opposite or near to such alteration, or at the foot or end of, or 
opposite to a memorandum referring to such alteration, and written at 
the end, or some other part of the will. A will may also be revoked 
by any writing, executed in the same manner as a will, and declaring 
r*1921 ^^ intention to revoke, *or by a subsequent will or codicil,(a) to 
be executed as before.^ And where a codicil is added, it is 
considered as part of the will ; and the disposition made by the will is 
not disturbed further than is absolutely necessary to give effect to the 
codicil.(6) 

The above are the only means by which a will can now be revoked ; 
unless, of course, the testator chose afterwards to part with any of the 
property comprised in his will, which he is at perfect liberty to do. In 
this case the will is revoked, as to the property parted with, if it does 
not find its way back to the testator, so as to be his at the time of his 
death. Under the statute of Henry VIII. a will of lands was regarded 
in the light of a present convey ance^ to come into operation at a future 
time, namely on the death of the testator. And if a man, having made 
a will of his lands, afterwards disposed of them, they would not, on 
returning to his possession, again become subject to his will, without a 
subsequent republication or revival of the will.((?) But under the Wills 
Act, no subsequent conveyance shall prevent the operation of the will, 

(x) 1 Jarman on Wills, 106, Ist ed. ; 102, 2d ed.; 114, 3d ed. See Morston y.Boe d. 
Fox, 8 Ad. k Ell. 14, (E. G. L. R. vol. 35.) 

(y) Stat. 7 WiU. IV. k 1 Vict c. 26, a. 20 j Andrew v. Motley, 12 0. B., N. S. 514, (B. 
C. L. R. vol. 104.) 

(2) Sect. 21. (a) Sect. 20. 

(b) 1 Jarman on WiWb, 160, Ist ed. ; 146, 2d ed. ; 162, 3d ed. 

(e) 1 Jarman on WilU, 130, 180, 1st ed. ; 122, 164, 2d ed.; 136, 183, 3de^ 

1 See ante, p. 189, n. 1 note to Lawson v. Morrison, 2 Amer. Lead. 

2 The student will find the subject of the Cases, 686. 
jrevocation of wills treated in detail in the 
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with respect to such devisable estate or interest as the testator shall 
have at the time of his death.((2) In the same manner, the old statute 
was not considered as enabling a person to dispose by will of any lands, 
except snch as he was possessed of at the time of making his will ; so 
that lands purchased after the date of the will could not be affected by 
any of its dispositions, but descended to the heir at law.(e) This also 
is altered by the Wills Act, which enacts,(/) that every will shall be con- 
strued, with *reference to the property comprised in it, to speak r*i qq-i 
and take effect as if it had been executed immediately before the ^ -^ 
death of the testator, unless a contrary intention shall appear by the will.^ 

(d) Stot. 7 Will. rV. ^ 1 Vict. c. 26, 8. 23. 

(e) 1 Jannan on Wills, 587, Ist ed. ; 548, 2d ed.; 610, 3d ed. (/) Sect 24. 



' A similar change has been made in 
many parts of this country, and after-ac- 
qniied lands brought within the reach of a 
prior devise. Thus in Pennsylvania, the 
act of 8th April, 1833, provides that land 
acquired by the testator after making his 
will, shall pass by a general devise, unless a 
contrary intention is apparent on the face of 
the will, while the Revised Statutes of New 
York declare that every devise of all the 
testator's real estate, or which denotes an 
intention to devise it, shall be held to pass 
all the real estate, which he is entitled to 
devise at the time of his death. 

The effect of these statutes on the rule 
that a conveyance which works an altera- 
tion of the estate is a revocation of a. prior 
devise, is not altogether clear ; for such a 
revocation may result either from the effect 
of the conveyance, in putting the estate be- 
yond the scope of the testator's purpose, or 
in showing that bis purpose is changed in 
regard to the estate ; being in the one case 
a pare revocation, and in the other more 
properly an ademption. An alteration of 
the estate devised, which amounts to a part- 
ing with that held at the execution of the 
will, and the acquisition of a new interest 
in the same land, may therefore defeat the 
will in the former way, even when it can 
no longer do so in the latter. The legisla- 
ture of New York accordingly farther pro- 
vided, as parliament has more recently done 
in England, that a conveyance, settlement, 
deed, or other act of a testator, by which 
hifl estate or interest in property previously 



devised or bequeathed, is altered but not 
wholly divested, shall not be deemed a re- 
vocation, but the devise- or bequest shall 
pass the resulting estate or interest, which 
would otherwise descend to the testator's 
heirs, or go to his next of kin, unless an 
opposite intention is declared in the instru- 
ment by which the alteration of the estate 
is made. The doctrine of equity by which 
a contract for the sale of land, is treated as 
an equitable revocation of a prior devise, is 
done away with by a further provision, that 
a contract for the sale of property previ- 
ously devised or bequeathed, shall not be 
deemed a revocation either at law or in 
equity, but the property shall pass to the 
devisee, subject to the remedy of the vendee 
for a specific performance. 

Another section of the same law declares, 
that no charge or incumbrance for the pur- 
pose of a security on real or personal pro- 
perty, shall take effect as a revocation. 
This provision, however, would seem to be, 
if not superfluous, nothing more than an 
embodiment of the well-settled doctrine of 
equity in the form of law. 2 American 
Leading Cases,. 719. 

It was held by the Supreme Court of 
New York, in the recent case of Beck v. 
McGillis, 9 Barbour, 35, that the provisions 
above cited, did not apply where the tes- 
tator made a conveyance of the land, and 
took a mortgage for the purchase-money, 
because the interest arising under the mort- 
gage was in no respect the same with that 
given by the will, and could not therefore 
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So thai every man may now dispose, by his will, of all such landed pro- 
perty, or real estate, as he may hereafter possess, as well as that which 
he now has. Again, the result of the old rule, that a will of lands was 



pass QDder its provisions. [Brown y. Brown, 
16 Barb. 569 ; Barstow v. Goodwin, 2 Bradf. 
413] 

The legislatures of manj of the states of 
this countrj, have contented themselves with 
giving the testator power to devise after- 
acquired lands, and have left the question 
when, and under what circumstances he 
shall be held to have exercised it, to be de- 
termined by the courts, on general princi- 
ples of construction. This renders it im- 
portant to determine, when a will relates 
prima facie to the state of things which 
exists 'at the death of the testator, and when 
to that which exists when it goes into opera- 
tion. 

Devises of real estate are said to speak 
from their date, and bequests of personalty, 
from the death of the testator ; or, in other 
words, devises are construed as referring 
to the state of things which prevailed at 
the time when the testator executed them, 
and bequests to that which exists at his 
death. 

In accordance with this rule of construc- 
tion, it is held on the one hand, that a re- 
siduary or general bequest of personalty, 
passes all that the testator has when he 
dies, which is not otherwise disposed of, 
whether acquired subsequently to the exe- 
cution of the will or not; while it has been 
said, on the other hand, that even if after- 
purchased lands were within the devising 
power given by the statute of Henry VIII. 
they would notwithstanding lie prima facie 
without the disposing purpose of the de- 
visor, fiarwood v. Qoodrigbt, Cowper, 90. 

It was accordingly decided in Smith v. 
Edrington, 8 Cranch, 66, and Allen v. Har- 
rison, 3 Call, 264, that a devise will be held, 
in the absence of expressions to the con- 
trary, to relate solely to that which the 
devisor has at the time of making his will, 
and not to what he acquires subsequently. 
Hence, although the power to devise was 
extended by statute in Virginia as early as 
.the year 1785 to lands acquired by the tes- 



tator after the date of the will, he was still 
presumed to refer only to those which he 
had when it was executed, unless he mani- 
fested an opposite and more enlai^ged inten- 
tion. The same point was decided in Ken- 
tucky by the Court of Appeals, under the 
statute of that state, which is copied from 
that of Virginia. Warner v. Swearingen, 6 
Dana, 194. The opinion delivered in this 
case, seems to have been in some measure 
founded on a misapprehension of the dis- 
tinction between the effect of a specific, and 
a general or residuary bequest, on lease- 
holds subsequently devised or assigned to 
the devisor, but was followed in the Circuit 
Court in Marshall v. Porter, 10 B. Monroe, 1. 

It must, however, be remembered, that 
the rule which restricts the purpose of a 
devise, to the period of its execution, as 
well as that which coastrnes a bequest as 
referring to the death of the testator, is a 
mere general presumption, which varies 
with circumstances, and will yield wholly 
to proof of an opposite intentioQ. Thus 
specific legacies of personal property, pass 
simply the interest held by the donor at the 
time when they are made, and will not only 
be defeated by a change in its nature, but 
fail to take effect on a subsequent interest 
in the same property ; and so far is this car- 
ried, that a bequest of a leasehold estate in 
specific land, will not pass the estate ac- 
quired under a subsequent lease of the same 
property: Slatter v. Noton, 16 Vesey, 197; 
nor even under a subsequent renewal of the 
original lease, in pursuance of its covenants, 
unless such is shown to have been the in- 
tention of the testator; James Vi Dean, 11 
Vesey, 382. 

As, however, all wiUs, whether of real or 
personal property, are intended not to take 
effect till death, the real meaning of the 
tesutor would no doubt be best answered, 
by reading them as referring to that period, 
unless there is something to raise an oppo- 
site inference. This was the rule of the 
civil law, and would seem to be that of 
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a present conveyance, was, that a general devise by a testator of the 
residue of his lands was, in effect, a specific disposition of such lands 
and such only as the testator then had, and had not left to any one 



aoQDd and general reason; and it was ac- 
cordingly held in Gold y. Jndson, 21 Conn. 
616, and Ganfield v. Boswick. lb. 530, that 
where, as in Connecticut, the statate law 
pnts real and personal property equally 
withm the reach of a prior will, " it will 
speak prima facie as to both, from the death 
of the testator, unless its language indicate 
the contrary intention. This may be by 
words of description, or by reference to an 
actual existing state of things: 1 Jarman 
on WiUs, 211 ; and hence a devise of per- 
sonal property generally carries all the tes- 
tator had at the time of his death. The 
same would have been true of real estate, 
had it not been held that in England, a 
devise of real estate was considered to be 
in the nature of an appointment, which 
could not be made in relation to future- 
acquired estate. The rule was the same 
here until our late statute was passed, but 
ihti rule has been abolished here and in 
England, and there is now no diflference 
between real and personal estate." 

But whatever may be the reasonableness 
of this conclusion, it is at variance with 
the opinion of the Supreme Court of the 
United States in Smith v. Edriugton, as well 
at with that of the Court of Appeals of 
Kentucky in Warner v. Swearingen ; and it 
is, to say the least, doubtful whether the 
extension of the power of devise to after- 
acquired lands, has any effect on the rule 
which interprets the intention of the devisor, 
as relating solely to that which he has when 
the will is made. It has been seen that the 
Act of 1 Victoria, provides for the difficulty, 
by enacting that all wills shall speak as if 
they had been executed immediately before 
the death of the testator, unless a contrary 
intention is apparent. The same rule has 
also been introduced in Maryland. And the 
recent legislation of New York and Penn- 
sylvania, fills the gap left by its absence, by 
providing in the former state, that a devise 
^ of the testator's real estate, or denoting 



an intention to devise all his real property" 
shall be construed to pass all the real estate 
which he has at the time of his death ; and 
in the latter, that after-acquired land shall 
pass by a general devise, unless a contrary 
intention be manifest on the face of the will. 
This latter provision does not meet those 
cases in which the testator has specifically 
devised land in which he has nothisg until 
after the execution of his will, or alters the 
estate which he has before his death, when 
the specific devise would necessarily fail, 
and the land probably descend to the heir, 
notwithstanding the existence of a general 
or residuary devise. This contingency is 
partially provided for in New York, by an 
enactment that an alteration of estate shall 
only be a revocation pro tanto, but the effect 
of a specific devise of land to which the 
testator has no title, or a defective title, or 
a title subsequently acquired, would seem 
to be an open question thera, as well as in 
Pennsylvania, which needs the interposition 
of the legislature to solve it, and protect the 
interest of devisees and the purpose of the 
testator. 

The question whether a devise will pass 
after- acquired land, whera the devising 
power is given' by statute after the will is 
executed, but before the death of the tei- 
tator, is analogous to that last considered, 
and like it has received different and incon- 
sistent solutions. It was decided in the 
negative in Brewster v. McCall, 15 Conn. 
2*74, and Mullock v. Souder, bW. kH. 198 ; 
[Gable's Bxrs. v. Daub, 4 Wright, 217;] 
and the point was decided the other way in 
Bishop V. Bishop, 4 Hall, 138 ; Cusbing v. 
Aylwin, 12 Metcalf, 169; and Loveren v. 
Lamprey, 2 Foster, 434, where wills were 
held to be essentially ambulatory, and to 
depend for their effect on the intention of 
the testator at the time of his death, as 
ascertained and defined by the rules of law 
then existing. R. 
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e\Be.{g) A general residuary devisee was a devisee of the lands not 
otherwise left, exactly as if such lands had been given him by their 
names. The consequence of this was, that if any other person, to 
whom lands were left, died in the lifetime of the testator, the residuary 
devisee had no claim to such lands, the gift of which thus failed ; but 
the lands descended to the heir at law. This rule is altered by the act, 
under which,(A) unless a contrary intention appear by the will, all real 
estate comprised in any devise, which shall fail by reason of the 
death of the devisee in the lifetime of the testator, or by reason of 
such devise^ being contrary to law, or otherwise incapable of taking 
effect, shall be included in the residuary devise (if any) contained in 
the will. 

This failure of a devise, by the decease of the devisee in the testa- 
tors's lifetime, is called a lapse; and this lapse is not prevented by the 
land being given to the devisee and his heirs ; and in the same way, 
before the recent act, a gift to the devisee and the heirs of his^ body 
would not carry the lands to the heir of the body of the devisee, in case 
r*1941 ^^ ^^ devisee's decease in the lifetime of *the testator.(t) For, 
the terms heirs and heirs of the body are words of limitation 
merely ; that is, they merely mark out the estate, which the devisee, if 
living at the testator's death, would have taken, — in the one case an es- 
tate in fee simple, in the other an estate tail ; and the heirs are no ob- 
jects of the testator's bounty, further than as connected with their an- 
cestor.(A:) Two cases have, however, been introduced by the Wills 
Act, in which the devise is to remain unaffected by the decease of the 
devisee in the testator's lifetime. The first case is that of a devise of 
real estate to any person for an estate tail ; in which case, if the de- 
visee should die in the lifetime of the testator, leaving issue who 
would be inheritable under such entail, and any such issue shall be 
living at the death of the testator, such devise shall not lapse, but shall 
take effect as if the death of such person had happened immediately 
after the death of the testator, unless a contrary intention shall appear 
by the will.(Z) The other case is that of the devisee being a child or other 
issue of the testator dying in the testator's lifetime and leaving issue, 
any of whom are living at the testator's death. In this case, unless a 

(ff) 1 Jaraian on Wills, 587, let ed. ; 548, 2d ed.; 610, 3d ed. (A) Sect 25. 

(t) Hodgson and Wife v. Ambrose, 1 Dougl. 337. 

(A) Plowd. 345 ; 1 Rep. 105 ; 1 Jarm. Wills, 293, 1st ed.j 277, 2d ed.; 314, 3d ed. 
{I) Stat. 7 Will. IV. ^ 1 Vict. c. 26, s. 32. . 
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mere life estate shall have been left to the deyisee, the devise shall not 
lapse, but shall take effect as in the former case.(m)^ 

The construction of wills is the next object of our attention. In 
construing wills the Courts hare always borne in mind, that a testator may 
not have had the same opportunity of legal advice in drawing his will, as 
he would have had in executing a deed. And the first "^great r^ciocn 
maxim of construction accordingly is, that the intention of 
the testator ought to be observed, (n) The decision of the Courts, in pur- 
suing this maxim, have given rise to a number of subsidiary rules, to be 
applied in making out the testator's intention ; and, when doubts occur, 
these rules are always made use of to determine the meaning; so»that 
the true legal construction of a will is occasionally different from that 
which would occur to the mind of an unprofessional reader. Certainty 
cannot be obtained without uniformity, nor uniformity without rule. 
Rules, therefore, have been found to be absolutely necessary ; and the 
indefinite maxim of observing the intention is now largely qualified by 
the numerous decisions which have been made respecting all manner of 
doubtful points, each of which decisions forms or confirms a rule of 
construction, to be attended to whenever any similar difficulty occurs. 
It is, indeed, very questionable, whether this maxim of observing the 
intention, reasonable as it may appear, has been of any service to tes- 
tators ; and it has certainly occasioned a great deal of trouble to the 
Courts. Testators have imagined that the making of wills, to be so 
leniently interpreted, is a matter to which any body is competent ; and 
the consequence has been an immense amount of litigation, on all sorts 
of contradictory and nonsensical bequests. An intention, moreover, 
expressed clearly enough for ordinary apprehensions, has often been 
defeated by some technical rule, too stubborn to yield to the general 
maxim, that the intention ought to be observed. Thus, in one case,(o) a 

(m) Sect. 23. See Principles of the Law of Personal Property, 291, 4th ed.; 324, 5th 
ed. ; Johnson y. Johnson, 3 Hare, 157 ; Eccles y. Gheyne, 2 Kaj k J. 676; Qriffiths y. Oale, 
12 81m. 354 

(n) 30 Ass. 183 a ; Tear Book, 9 Hen. VI. 24 b ; Litt. s. 586 ; Perkins, s. 555 ; 2 Black. 
Com. 391. 

(o) Perrin y. BUke, 4 Burr. 2679; 1 H. Bla. 672; 1 Dougl. 343. 

1 In Pennsjlyania by the Act of 1833 no tator leaves no lineal descendants, saving in 

devise or legacy in favor of a lineal descen- all cases the right of the testator to direct 

dant shall lapse by the death of the devisee otherwise. Pardon's Dig. Wills, pi. 14, 15. 

in the lifetime of the testator, if such de- Similar statutes have been passed in Massa- 

visee shall leave issne surviving the testator, chusetts, Maryland, South Carolina, Virginia, 

and by act of 1844 this is extended to devi- Georgia, and probably other states, 4 Kent's 

ses to a brother or sister, or the children of Comm. 541 ; Jarman on V7ills, (Perkins* 

a deceased brother or sister, where the tes- Bd.) 311. 
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testator declared his intention to be, that his son should not sell or dis- 
P^^Q/.-| pose of his estate, for a longer time than his life, and to that 
"■ -* *intent he devised the same to his son for his life, and after his 
decease, to the heirs of the body of his said son. The Court of King's 
Bench held, as the reader would no doubt expect, that the son took only 
an estate for his life ; but this decision was reversed by the Court of 
Exchequer Chamber, and it is now well settled that the decision of the 
Court of King's Bench was erroneous.(p) The testator unwarily made 
use of technical terms, which always required technical construction. 
In giving the estate to the son for life, and aftef his decease to the heirs 
of his body, the testator had, in effect, given the estate to the son and 
the heirs of his body. Now such a gift is an estate tail ; and'^one of the 
inseparable incidents of an estate tail is, that it may be barred in the 
manner already described.(gr) The son was, therefore, properly enti- 
tled, not to an estate for life only, but to an estate tail, which would at 
once enable him to dispose of the lands for an estate in fee simple. In 
contrast to this case are those to which we have before adverted, in the 
chapter on estates for life.(r) In those cases, an intention to confer an 
estate in fee simple was defeated by a construction, which gave only an 
estate for life ; a gift of lands or houses to a person simply, without 
words to limit or mark out the estate to be taken, was held to confer a 
mere life interest. But, in such cases, the Courts, conscious of the pure 
technicality of the rule, were continually striving to avert the hardship 
of its effect, by laying hold of the most minute variations of phrase, as 
matter of exception. Doubt thus took the place of direct hardship ; 
till the legislature thought it time to interpose. A remedy is now pro- 
vided by the act for the amendment of the laws with respect to will8,(«) 
r*1Q71 ^^^^^ enact8,(<) *that where any real estate shall be devised to 
^ any person, without any words of limitation, such devise shall 
be construed to pass the fee simple, or other the whole estate or interest, 
which the testator had power to dispose of by will, in such real estate, 
unless a contrary intention shall appear by the will. In these cases, 
therefore, the rule of law has been made to give way to the testator's 
intention ; but the case above cited, in which an estate tail was given 
when a life estate only was intended, is sufficient to show, that rules still 
remain which give to certain phrases such a force and effect, as can be 
properly directed by those only who are well acquainted with their 
power. 

(f ) Fearne, Cont. Rem. 147 to 172. (q) Ante, p. 45. 

(r) Ante, p. 19. (») 7 WiU. IV. & 1 Vict. c. 26. 

{t) Sect. 28. 
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Another instance of the defeat of intention arose in the case of a 
gift of lands to one person, ^^and in case he shall die without issue/' 
then to another. The courts interpreted the words, ^' in case he shall 
die without issue," to mean ^Mn case of his death, and of the failure of 
his issue ;** so that the estate was to go over to the other, not only in 
case of the death of the former, leaving no issue living at his decease^ 
but also in the event of his leaving issue, and his issue afterwards fail- 
ing, by the decease of all his descendents. The courts considered that 
a man might properly be said to be '' dead without issue," if he had died 
and left issue, all of whom were since deceased ; quite as much as if he 
had died, and left no issue behind him. In accordance with this view, 
they held such a gift as above mentioned to be, by implication, a gift to 
the first person and his issue, with a remainder over, on such issue fail- 
ing, to the second. This was, in fact, a gift of an estate tail to the first 
party ;{u) for an estate tail is just such an estate as is disceudible to the 
issue of the party, and will cease '''when he has no longer heirs r^ci qq-i 
of his body, that is, when his issue fails. Had there been no 
power of barring entails, this would no doubt have been a most effectual 
way of fulfilling to the utmost the testator's intention. But, as we have 
seen, every estate tail in possession is liable to be barred, and turned 
into a fee simple, at the will of the owner. With this legal incident of 
snch an estate, the courts considered that they had nothing to do ; and, by 
this construction, they accordingly enabled the first devisee to bar the 
estate tail which they adjudged him to possess, and also the remainder 
over to the other party. He was thus enabled at once to acquire the 
whole fee simple, contrary to the intention of the testator, who most 
probably had never heard of estates tail, or of the means of barring 
them.^ This rule of construction had been so long and firmly estab- 

(m) 1 Jarin. WiUs. 488, Ist ed. j 464, 2d ed.j 517, 3d ed.; Machell v. Weeding, 8 
Sim. 4, 7. 

I In the case of a devise to A. and his der-man, conrts restrict the estate limited to 

beira, and if he die without issue, remain- A. to an estate-tail, upon which the limita- 

der to B. if the terms of the will were tion to B. in remainder is good, as the fail- 

strictlj followed, A. would take an estate in .nre of issue is the regular limit to an estate 

fee simple, which would render the limita- tail, and it takes effect aa a remainder under 

tion to B. void as a remainder (because a the operation of the rule that whei:ever a 

remainder cannot be created after an estate limitation can take effect as a remainder, it 

in fee simple), and void also as an executory shall never operate as an executory devise, 

devise, because it would transgress the rule while the rule against perpetuities i^, at the 

against perpetuities, as restricting alienation same time, observed, because the right to 

until after an indefinite failure of issue. But suff'er a common recovery is the inseparable 

as the testator has shown an intention to incident to an estate tail, and the restriction 

benefit the heirs of A. as also the remain- upon alienation is, therefore, determinable 
14 
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lished, that nothing hut the power of parliament could effect an altera- 
tion. This was done by the act for the amendment of the laws with 
respect to wills, which directs(a;) that in a will, the words " die without 
issue/' and similar expressions, shall be construed to mean a want or 
failure of issue in the lifetime, or at the death of the party, and not an 
indefinite failure of issue ; unless a contrary intention shall appear by 
the will, by reason of such person having a prior estate tail, or of a pre- 
ceding gift being, without any implication arising from such words, a 
gift of an estate tail to such person or issue, or otherwise.^ 

(z) Sect. 29. 



at Ihe option of the tenant in tail. Thus the 
rule against perpetuities is, in this instance, 
avoided, by decreasing the estate of the de- 
visee from a fee simple to an estate tail. Doe 
d. Ellis V. Ellis, 9 East, 382 ; Tenny d. Agar 
T. Agar, 12 East, 252 ; Romilly v. James, 6 
Taunton, 263 ; Machell y. Weeding, 8 
Simons, 4 ; Middlesworth v. Collins, 8 Leg. 
Int. 1 1 ; Eichelberger y. Barnitz, 9 Watts, 
450. On the other hand, an estate to A. for 
life, and if he die without issue, remainder 
to B. is, for the same reason, increased to 
an estate tail, for, a^ an executory devise, the 
limitation to B. would be equally void, as in 
the last case, and for the same reason ; Son- 
day's case, 9 Coke, 12*7 b ; Langley v. Bald- 
win,^ P. Wms. 759 ; Doe d. Bean v. Halley, 
8 Term, 5; Attorney-General v. Bayley, 2 
Brown's Ch. 570; Stanley v. Lennard, 1 
Eden, 87 ; Machell v. Weeding, 8 Simons, 4; 
George v. Morgan, 4 Harris, 95. In neither 
of the cases thus put by way of illustration, 
is the contingency that A. may not bar the 
entail by a recovery, allowed to have an 
eflfect, for the circumstance of the estate tail 
being optionally alienable by means of a 
common recovery, prevents the ulterior 
limitation from being Ji perpetuity. R. 

^ It is well settled that a devise in fee will 
be restricted, and a devise for life enlarged 
to an estate tail, by a gift over . in case the 
devisee die without issue, unless there is 
something to justify a different construction. 
Clarke v. Baker, 3 S. ft R. 470 ; Eichelber- 
ger V. Barnitz, 9 Watts, 447 ; Stoever v. 
Stoever, 9 S. ft R. 434 ; Welsh v. Elliott, 13 
Id. 200 ; McCarthey v. Dawson, I Wharton, 
4; Lapsley v. Liapsley, 9 Barr, 130; Eby v. 



Eby, 5 Barr, 463; Vaughan v. Dickes, 8 
Harris, 309; George v. Morgan, 4 Id. 95; 
Tetor V. Tetor, 4 Barbour's S. C. 419 ; Jack- 
son V. BiUinger, 18 Johnson, 368 ; Lion v. 
Burtiss, 20 Id. 483 ; 2 Cowen, 535 ; Xili- 
bridge v. Adie, 1 Mason, 224; Ide. ▼. Ide, 5 
Mass. 200 ; Hawley v. Northampton, 8 Id. 3 ; 
Hurlbert v. Emerson, 16 Id. 241 ; Watkins 
V. Seers, 3 Gill, 492 ; Moorbouse T. Cotheal, 
1 Zabriskie, 480 ; Den v. Small, I Spencer, 
151; Waples v. Harman, 1 Harrington, 223 ; 
Deboe v. Lowen, 8 B. Monroe, 616. When, 
however, there is anything in the words of 
the gift or limitation, or in the context, to 
rebut this construction, and show that the 
testator meant a failure of issue in the life- 
time of the first taker, instead of an inde- 
finite failure, it will be rejected, and the 
limitation over construed as an executory 
devise in'defeasance of a fee simple, and not 
as a remainder sustained by an estate tail. 
Hauer v. Sheetz, 3 Binney, 532 ; Holmes v. 
Holmes, 5 Id. 252 ; Langley v. Heald, 7 W. 
ft S. 96; Arnold v. Buffum, 2 Mason, 208 ; 
Johnson v. Currin, 10 Barr, 498 ; Williama 
V. Caston, 1 Strobhart, 130 ; Hall ▼. Chaffee, 
14 New Hampshire, 215 ; Doe v. Taylor, 2 
Southard, 413 ; Richardson v. Noyes, 2 
Mass. 56; Hill v. HiU, 4 Barbour's S. C. 
419; Heerd v. Horton, 1 Denio, 165; De 
Haas V. Bunn, 2 Barr, 335 ; Den y. Coxe, 3 
Dev. 394 ; Pells v. Brown, Oroke Car. 690 5 
Porter v. Bradley, 3 Term, 143 ; Roe v. Jef- 
frey, 7 Id. 489 ; Tooey v. Bassett, 10 East, 
460. Thus, in Langley v. Heald, 7 W ft S. 
96, a devise to *'my son, and in case he 
..shall die and leave no lawful issue, then to 
my daughter, if she be Men living, and to 



OF A WILL OF LANDS. 



211 



From what has been said, it will appear that, before the above- 
mentioned alteration, an estate tail might have been given by will, by 



her heirs," was constraed as an estate in fee 
to the son, with an executory devise to the 
daughter, because the use of the word 
''then" showed that the testator contem- 
plated a failure of issue in the lifetime of 
the daughter, and not an indefinite failure. 

The exceptions to the genernl rule that a 
limitation over upon the death of the first 
taker without issue, means an indefinite 
failure of issue, were said by Sergeant, J , 
in Eichelberger v. Barnitz, to be *Mn the 
case of personal estate, in which the con- 
struction is more liberal in favor of execu- 
tory devises; or when the time at which the 
devise over is to take effect, is expressly or 
impliedly limited to a particular period 
within a life or lives in being, and twenty- 
One years after ; as where the contingency is, 
if the first taker die without issue before 
arriving at twenty-one, or if he die unmar- 
ried and without issue, or if he die without 
leaving issue behind him^ or living at the time 
of his decease ; or if the devise over be of 
a life estate, which implies, necessarily, that 
such devisee over may outlive the first 
estate." Thus where after a devise to the 
testator's children and their heirs, he went 
on to declare that if either of them should 
die intestate, unmarried, without issue, and 
without having disposed of his share of the 
estate, it should go to and be divided among 
the surviving children, it was held that the 
children took a fee in the first instance, sub- 
ject to an executory devise over upon the 
happening of the contingency. Coates' 
; Sdtreet, 2 Ashmead, 12. in this case the 
words ** without issue," were directly, con- 
joined with other words, which coufined 
their operation to the lifetime of the first de- 
Tisee ; and this construction will be adopted, 
notwithstanding the use of a disjunctive 
coigunction, whenever it is plainly neces- 
sary to give effect to the purpose of the tes- 
tator. When, therefore, the gift over is in 
the eTent of the death of the first devisee 
unmarried or without issue, or *' under age, 
or without issue," the clause will be read 
conjunctively, and the limitation over re- 



garded as an executory devise depending on 
the fulfillment of both branches of the con- 
tingency. WitscU V. Mitchell, 3 Richardson, 
289 ] Doe v. Roe, 1 Harrington, 475 ; Rapp 
v. Rapp, 6 Barr, 45; 6 Exchequer, 61, note. 
It is held, moreover, in some of the states 
of this country, that when the subsequent 
limitation is to the survivor or survivors, of 
a class of persons in esse when the will is 
made, it will take effect as an executory 
devise; and not as a ^remainder limited upon 
an indefinite failure of issue. Fosdick v. 
Cornell, 1 Johnson, 440 ; Jackson v. Ander- 
son, 16 Id. 382 ; Siddell v. Wills, 1 Spencer, 
223; Den v. Allaire, Id. 6; Mayer v. Wile- 
berger, 2 Georgia, 20 ; Cutter v. Doughty, 
23 Wend. 513 ; Lovett v. Bulsin, 3 Barbour's 
Ch. 466; Jackson v. Chew, 12 Wheaton, 
143 ; Moore v. Howe, 4 Monroe, 199; John- 
son V. Currin, 10 Barr, 498. But this course 
of decision is contrary to the weight of au- 
thority in this country and in England: 
Caskey v. Brewer, 17 S. & R. 441 ; Amelong 
V. Dorneyer, 16 Id. 323 ; Lapsley v. Lapsley, 
9 Barr, 130; Hexton v. Archer, 3 GiU & 
Johnson, 199; and was sanctioned by the 
Court of Errors in Jackson v. Anderson, in 
oppositiou to the dissenting opinion of Chan- 
cellor Kent, chiefly on the ground that it 
had become a rule of properly in New York, 
which had been acquiesced in too long to be 
overruled without injustice. 

It has, however, long been admitted, that 
the interpretation of a gift over upon a fail- 
ure of issue, as meaning an indefinite fail- 
ure, tends to defeat the primacy and more 
important purpose of the testator, even when 
it gives effect to his secondary and more 
general purpose. It was accordingly abol- 
ished by the Revised Statutes of New York 
and Virginia, which provide that a remain- 
der over, limited upon death without heirs 
of the body or issue, shall be construed to 
mean heirs or issue living at the death of 
the ancestor. Similar provisions have since 
been made in Indiana, Michigan and Mis- 
souri, and also in England. R. 
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the mere implication, arising from the apparent intention of the testa- 
tor, that the land should not go over to any one else, so long as the first 
r*1991 ^®^^®®® ^^^ *°y '^®^^ ^^ ^^^ body. In the particalar *clas8 of 

cases to which we have referred, this implication is now ex- 
cluded by express enactment. But the general principle by which any 
kind of estates may be given by will, whenever an intention so to do is 
expressed, or clearly implied, still remains the same. In a deed, tech- 
nical words are always required : to create an estate tail by a deed, it is 
necessary, as we have seen,(y) that the word heirsy coupled with wards 
of procreation^ such as heirs of the body^ should be made use of. So, 
we have seen that, to give an estate in fee simple, it is necessary, in a 
deed, to use the word heir% as a word of limitation, to limit or mark out 
the estate. But in a will, a devise to a person and his 8eed,(2;) or to 
him and his issue,(a) and many other expressions, are sufficient to confer 
an estate tail; and a devise to a man and his heir9 male^ which, in a 
deed, would be held to confer a fee simple,(6) in a will gives an estate 
in tail male;(&) for, the addition of the word ^^male," as a qualification 
of heirs, shows that a class of heirs, less extensive than heirs general, 
was intended ;(c2) and the gift of an estate in tail male, to which, in a 
will, words of procreation are unnecessary, is the only gift which at all 
accords with such an intention. So, even before the enactment, direct- 
ing that a devise without words of limitation should be construed to pass 
a fee simple, an estate in fee simple was often held to be conferred, 
without the use of the word heirs. Thus, such an estate was given by' 
a devise to one in fee simple^ or to him for every or to him and his 
assigns for everj{e) or by a devise of all the testator's estate^ or of all 
r*20m ^^^ property^ or all his inheritance^ and by a vast *number of 

other expressions, by which an intention to give the fee simple 
could be considered as expressed or implied. (/)^ 

{y) Ante, p. 134. {z) Co. Litt. 9 b ; 2 Black. Com. 115. 

(a) Martin v. SwanneU, 2 Beav. 249 ; 2 Jarm. on Wills, 329, Ist ed. See however 2 
Jarm. on Wills, 347, 2d ed. ; 388, 3d ed. 

(5) Ante, p. 134. (e) Go. Litt. 27 aj 2 Black. Com. 115. 

\d) 2 Jarm. on Wills, 233, let ed. ; 266, 2d ed. ; 298, 3d ed. 

\e) Co. Litt. 9 b ; 2 Black. Com. 108. 

(/) 2 Jarm. Wills, 181, et seq. Ist ed. ; 226, et seq. 2d ed. ; 253, et seq. 3d ed. 

1 Although ihe intention of the testator sense, CampbeU r. Jamison, 8 Barr, 498 ; 

must prevail when ascertained, jet in ascer- Corrigan t. Elernan, 1 Bradf., 208. Bat a 

tainingit, the words which he uses are to local, accidental, or peculiar meaning wiU 

be taken in their natural and proper sense, be given to words, if it be clearlj apparent 

Hone V. Van Schaek, 3 Comstock, 538, that thej were used or understood in that 

which necessarily implies that technical sense by the testator, although inconsistent 

.words ace to -be construed in a technical with their proper or technical meaning, Doe 
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The doctrine of uses and trusts applies as well to a will as to a con- 
yejance made between living parties. Thus, a devise of lands to A. 



T. Tofield, ] 1 Bast, 246 ; Lasher y. Lasher, 
13 Barbour, 106; Richardson ▼. Nojes, 2 
Mass. 62 ; although the presumption in favor 
of their appropriate meaning, should always 
prevail unless plainly rebutted, TheUuson v. 
Woodford, 4 Vesey, 329. 

When a will manifests two purposes which 
are valid separately, but, when taken to- 
gether, are inconsistent with each other or 
with legal principle, the law will give effect 
to the more general. Hence, where the 
words used by the devisor import that his 
descendants shaU take by descent, and yet 
be restricted to an estate for life, the devise 
will be construed as an estate tail; thus 
carrying out the more important purpose, 
and sacrificing the other which is legally 
inconsistent with it: Jackson v. Delancey, 
13 Johnson, 637 ; Malcolm y. Malcolm, 3 
Gushing, 472; Dart v. Dart, 7 Conn. 250; 
and where the words of the will are such 
as to give a fee, but are coupled with a re- 
straint on the power of alienation, the fee 
win pass to the devisee, and the restraint be 
held simply void, McCuUough v. Gilmore, 1 
Jones, 370. Thus, in Perrin v. Blake, 4 
Barrow, 2579, the will would have been 
universally admitted to create an estate tail, 
bad not the testator declared that the de- 
visee should have no power to sell the land 
for longer than his life, which could only 
be rendered effectual by restricting him to 
a Ufe estate, and vesting the fee in his issue, 
not by descent but by purchase, which would 
have involved the necessity of overruling 
the general intention of the testator, and 
creating different estates from those which 
he had given, and making a new will ifi- 
Btead of construing that which he executed. 

The judicial interpretation of particular 
words or phrases in one devise, has a great, 
if not decisive influence in the construction 
of every other which is worded in the same 
manner : Sisson v. Seabury, 1 Sumner, 239 ; 
and long experience has shown that some 
violence may be done to the expressions of 
the testator, in order to carry out the objects 
which he had in view in making his will, 



and the meaning of certain modes or forms 
of expression, sought in an interpretation at 
variance with their literal or grammatical 
construction or meaning. Thus words in 
the conjunctive are sometimes construed 
disjunctively : Mason v. Mason, 2 Sandford, 
432 ; and there is an important class of cases 
in which words in the disjunctive may be 
taken conjunctively. Forsyth v. Clark, 1 
Foster, 409. 

Thus, if a man give an estate of inherit- 
ance with a proviso that if the devisee die 
under twenty-one, or without issue, it shall 
go over, the word **and" will be read in- 
stead of "or," because, otherwise, if the 
first taker should die under age, leaving 
issue, such issue would be disinherited. 
Hence the conjunctive effect is given to the 
word, in direct opposition to its regular im- 
port, and the ulterior limitation does not 
take effect unless upon the happening of the 
double event, viz., the death of the devisee 
under age and without issue: SouUe v. 
Guerard, Cro. Eliz. 525, S. 0. Moore, 422 ; 
Price V. Hunt, Pollexfen, 645; Walsh v. 
Peterson, 3 Atkins, 193; Frammingham v. 
Brand, 1 Wilson, 140 ; Barker v. Suretees, 2 
Strange, 1175 (all of which were decided 
before the Revolution); Fairfield v. Morgan, 
5 Bos. k Puller, 38; Morris v. Morris, 21 
Eng. L. k Eq. Rep, 153; Ray v. Enslin, 2 
Mass. 554 ; Bauer's Lessee v. Sbeetz, 2 Bin- 
ney, 544 ; Holmes v. Holmes, 5 Id. 252 ; 
Beltzhoover v. Costen, 7 Barr. 13 ; Jackson 
V. Blanshaw, 6 Johnson, 54 ; Arnold v. Buf- 
fum, 3 Mason, 208; Parker v. Parker, 5 
Metcalf, 134; although courts depart from 
the literal sense of the expression used by 
the testator with reluctance, even for the 
purpose of effecting what they believe to 
have been his real intention, and are indis- 
posed to go farther than they are sustained 
by precedent, Mortimer v. Hartley, 6 Ex- 
chequer, 47-61, note. 

When deeds and wills were first subjected 
to legal interpretation, the law followed the 
usage and understanding of the times, and 
held that a gift of land meant a gift for lifei 
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and his heirs, to the use of B. and his heirs, upon certain trusts to be 
performed by B., will vest the legal estate in fee simple in B. ; and the 



unless the donor declared his intention to 
pass the fee. It was, accordingly, well 
established in England, and afterwards here, 
that a devise of land gave onlj a life estate. 
Franklin v. Barter, 7 Blackford, 488 ; Wright 
T. Den, 10 Wheaton, 204: Van Alstyne v. 
Spraker, 13 Wend. 578; Siille v. Thomp- 
son, 14 S. & R. 74; and as this rule of con- 
struction became a rule of property, which 
the courts could not abrogate without legis- 
lative aid, it continued to subsist, long after 
the institutions and customs on which it 
was founded had passed away, and it had 
ceased to be a guide to the meaning of wills 
or of those by whom they were executed. 

The legislature has, however, recently 
remedied the difficulty in England, and in 
most parts of this country, by providing 
that a devise of land shall be construed as 
passing the fee, unless there is something 
to restrict it to a less estate. (See ante, p. 
19, n. 1.) The change thus made, is only a 
change in the interpretation to be put on 
the words of the will, for it was always held 
that the derisee would take whatever estate 
the testator meant to give him, and the 
courts were astute in seizing on every cir- 
cumstance or expression, which tended to 
show that the gift was meant to embrace 
the inheritance, and not to be confiDed to 
an estate for life. Thus a devise of the 
estate and not merely of the land, Lambert's 
Lessee v. Paine, 3 Oranch, 97 ; Godfrey v. 
Humphrey. 18 Pick. 537; Tracy v. Eilborn, 
3 Gushing, 557 ; Kellogg v. Blair, 6 Metcalf, 
322; Jackson v. Merrill, 6 Johnson, 185; 
Jackson v. Babcock, 12 Id. 389: Morrison 
V. Smith, 6 Binney, 94; Vanderwerker v. 
Vanderwerker, 7 Barbour, 221 ; or even of 
*' that farm and estate," Barton v. White, 7 
Exchequer, 720, passed a fee, and the same 
result might follow from a preamble ex- 
pressing an intention to give all the testa- 
tor's estate, although the subsequent de- 
vise spoke only of particular land, Scriver 
V. Meyer, 7 Harris, 87 ; if the latter clause 
were expressly or by implication dependent 
on or connected with the former: French 



V. Mcllhenney, 3 Binney, 13; McClure y. 
Donthit, 3 Barr, 446 ; Miller v. Lynn, 7 Id. 
443 ; Franklin v. Barter, 7 Blackford, 488 ; 
Winchester y. Tilghman, 1 Harris & Mc- 
Henry, 452 ; though not, as it would seem, 
when there was no other connection between 
them, than that which arose from their being 
found in the same instrument, Steele v. 
Thompson, 14 S. & R. 74. But when the 
word " estate " or other equivalent expres- 
sion was not employed, the largest descrip- 
tive words, as, for instance, "all my lands, 
tenements, and hereditaments," would not 
give a fee even when coupled with the 
phrase, ** freely to be possessed and enjoy- 
ed." Doe y. Bain, 2 G. & M. 23, 28, note ; 
Page y. Wright, 4 Washington's G. 0. R. 
194; Wright y. Dunn, 10 Wheaton, 205; 
although similar words have sometimes 
turned the scale when otherwise balanced. 
Gampbell v. Garson, 12 S. & R. 54; Doe v. 
Roberts, 11 A. & E. 1000. So, when there 
was a charge upon the devisee in respect of 
the lands devised he took a fee, because 
every devise imports a benefit, and he might 
otherwise be injured, should he die before 
the profits equal the charge, Jackson v. 
Budd, 10 Johnson, 148 ; Jackson v. Murtin, 
18 Id. 31. But a charge exclusively on the 
land did not come within this reason, and, 
consequently, would not enlarge the estate 
of the devisee. Vanderwerker v. Vander- 
werker, 7 Barbaur, 221 ; Alstyne v. Spraker, 
13 Wendell, 578; 18 Id. 200; Doe y. Gar- 
lick, 14 M. & W. 698, 710. 

A devise for life may also be enlarged 
into an estate of inheritance, notwithstand- 
ing the use of words implying a wish that 
it should be restricted to the life of the de- 
visee, by words of limitation, showing an 
intention that the subsequent devisees shall 
take through the first as his heirs, and not 
as purchasers ; or when the purpose of the 
subsequent devise cannot be attained with- 
out vesting an estate in fee or in tail in the 
first taker. Malcom v. Malcom, 3 Gushing, 
472. Thus a devise to R. his children and 
grandchildren, and if he shall die without 
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Court of Chancery will compel him to execute the trust; unless, indeed, 
he disclaim the estate, which he is at perfect liberty to do.(^) But, if 
any trust or duty should be imposed upon A., it will then become a 
question, on the construction of the will, whether or not A. takes any 
legal estate ; and, if any, to what extent. If no trust or duty is imposed 
on him, he is a mere conduit-pipe for conveying the legal estate to B., 
filling the same passive ofiBce as a person to whom a feoffment or con- 
veyance has been made to the use of another.(A) From a want of ac- 
quaintance on the part of testators with the Statute of lJses,(i) great 
difficulties have frequently arisen in determining the nature and extent 
of the estates of trustees under wills. In doubtful ca«es, the leaning 
of the courts was to give to the trustees no greater estate than was abso- 
lutely necessary for the purposes of their trust. But this doctrine 
having frequently been found inconvenient, provision has been made in 
the Wills Act,(*) that, under certain circumstances, not always to be 
easily explained, the fee simple shall pass to the ^trustees, in- r^eogi-i 
stead of an estate determinable when the purposes of the trust ^ 
shall be satisfied. 

The above examples may serve as specimens of the great danger a 
person incurs, who ventures to commit the destination of his property 
to a document framed in ignorance of the rules, by which the effect of 
such document must be determined. The Wills Act, by the alterations 
above mentioned, has effected some improvement ; but no act of parlia- 
ment can give skill to the unpracticed, or cause everybody to attach 
the same meaning to doubtful words. The only way, therefore, to 
avoid doubts on the construction of wills, is to word them in proper 
technical language, — a task to which those only who have studied such 
language can be expected to be competent.^ 

(^) Nicolson y. Wordsworth, 2 Swanst. 365 ; Urch y. Walker, 3 Mjlne k Craig, 702. 

(A) 2 Jarm. Wills, 198, Ist ed. ; 239, 2d ed. ; 270, 3d ed. ,* see ante, p. 147. 

(t) 27 Hen. VIII. e. 10 ; ante, p. 146. 

(k) Stat. 7 Will. IV. k 1 Vict. c. 26, ss. 30, 31. 

children or grandchildren to the heirs of J. which forbids perpetaities, or the imposition 

waa held to gire an estate tail to R. in order of anj restraint on the power of alienation, 

to giye effect to the deyise to the children which endures longer than a life or lives in 

and grandchildren, and yet reconcile it with being, and twenty-one years afterwards (as 

the deyise o?er to the heirs of J. Here the to which see Ch. III. sect. 2), and the only 

immediate purpose of the testator, which' mode in which the devise could be rendered 

was to give an estate for life to R. with a valid was by sacrificing particular details 

remainder for life to bis children, and an to the general purpose of the testator. R. 
ultimate limitation on the extinction of his ^ See, passim, Sugden's "Letters to a Man 

descendants to those of J. could not be car- of Property," 138. R. 

ried out consistently with the rule of law 
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If the testator should devise land to the person who is his heir at law, 
it is provided by the "Act for the Amendment of the Law of Inherit- 
ance/ '(Q ^^^^ such h^ir sh&ll ^^ considered to have acquired the land 
as a devisee, and not by descent. Such heir, thus taking by pur- 
cha8ej{m) will, therefore, become the stock of descent; and in case of 
his decease intestate, the lands will descend to his heir, and not to the 
heir of the testator, as they would have done had the lands de%cended 
on the heir. 'Before this act, an heir to whom lands were left by his 
ancestor's will was considered to take by his prior title of descent as 
heir, and not under the will, — unless the testator altered the estate and 
limited it in a manner different from that in which it would have de- 
scended to the heir.(n) 

r*20^1 *^^ ^® usually the practice, as is well known, for every testator to 
appoint an executor or executors of his will ; and the executors so 
appointed have important powers of disposition over the personal estate 
of the te8tator.(o) But the devise of the real estate of the testator is 
quite independent of the executors assent or interference, unless the 
testator should either expressly or by implication have given his ex- 
ecutors any estate in or power over the same. In modem times, how- 
ever, the doctrine has been broached that if a testator charges his real 
estate with the payment of his debts, such a charge gives by implication 
a power to his executors to sell his real estate for the payment of his 
debts. The author has elsewhere attempted to show that this doctrine, 
though recognized in several modern cases, is inconsistent with legal 
principles ;(/?) and in this he has since been supported by the great 
authority of Lord St. Leonards. (^) In consequence however of the 
difficulties to which these cases gave rise, an act has lately passed by 
which, where there is a charge of debts or legacies, the trustees in some 
cases and in other cases the executors of a testator are empowered to sell 
his real estate for the purpose of paying such debts or legacies. The 
act to further amend the law of property and to relieve trustees, (r) 
which was passed on the 13th August, 1859, enacts,(«) that where by 
any will that shall come into operation after the passing of the act, the 
testator shall have charged his real estate or any specific portion thereof 
with the payment of his debts or of any legacy, and shall have devised 

(I) Stat. 3 & 4 Will. lY. c. 106, s. 3; see StricklaDd t. Strickland, 10 Sim. 374. 
(m) Ante, p. 92. (n) Watk. Descents, 174, 176 (229, 231, 4th ed.) 

(o) Principles of the Law of Personal Property, 270, et seq. 4th ed.; 312, et seq. 
5th ed. 
{p) See the author's Essay on Real Assets, c. 6. (q) Sag. Pow. 120-122, 8th ed. 
(r) Stat. 22 & 23 Vict. c. 35. (») Sect. 14. 
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the estate so charged to any trustee or trustees for the whole of his 
estate or interest therein, and shall not *have made any express r*2031 
provision for the raising of such debts or legacy out of the estate, 
such trustee or trustees may, notwithstanding any trusts actually de- 
clared by the testator, raise such debts or legacy by sale or mortgage 
of the lands devised to them. And the powers thus conferred extend 
to all persons in whom the estate devised shall for the time being be 
vested by survivorship, descent or devise, and to any persons appointed 
to succeed to the trusteeship, either under any power in the will, or by 
the Court of Chancery. (^) 'But if any testator, who shall have created 
such a charge, shall not have devised the hereditaments charged in such 
terms as that his whole estate and interest therein shall become vested 
in any trustee or trustees, the executor or executors for the time being 
named in his will (if any) shall have the same power of raising the same 
moneys as is before vested in the trustees; and such power shall from 
time to time devolve to the person or persons (if any) in whom the ex- 
ecutorship shall for the time being be vested.(w) And purchasers or 
mortgagees are not to be bound to inquire whether the powers thus con- 
ferred shall have been duly exercised by the persons acting in exercise 
thereof.(a;) But these provisions are not to prejudice or affect any sale 
or mortgage made or to be made in pursuance of any will coming into 
operation before the passing of the act; nor are they to extend to a 
devise to any person in fee or in tail, or for the testator's whole estate 
and interest, charged with debts or legacies; nor are they to affect the 
power of any such devisee to sell or mortgage as he or they may by law 
now do. In these cases the law is that the devisee may, in the exercise 
of his inherent right of alienation, either sell or mortgage the lands 
devised t6 him ; but if legacies only are charged thereon, the purchaser 
or mortgagee is bound to see his money duly applied in their r^onii 
*payment.(y) If however the testator's debts are charged on 
the lands, then, whether there be legacies also charged or not, the 
practical impossibility of obliging the purchaser or mortgagee to look to 
the payment of so uncertain a charge exonerates him from all liability 
to do more than simply pay his money to the devisee on his sole 
receipt. (2) 

(0 Sect. 15. (tt) Sect 16. (z) Sect. 17. 

(y) Horn t. Horn, 2 Sim. k Stu. 448 ; Essay on Real Assets, 63; 
(t) Essay on Real Assets, 62, 63. 
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[*205] *CHAPTER XI. 

OF THE MUTUAL RIGHTS OF HUSBAND AND WIFB. 

The next subject of our attention will be the mutual rights in re- 
spect of lands, arising from the relation of husband and wife. In pur- 
suing ibis subject, let us consider, first, the rights of the husband in 
respect of the lands of his wife ; and, secondly, the rights of the wife in 
respect of the lands of her husband. 

1. First, then, as to the rights of the husband in respect of the lands 
of his wife.^ By the act of marriage, the husband and wife become in 
law one person, and so continue during the coverture or marriage. (a) 
The wife is as it were merged in her husband. Accordingly, the hus- 
band is entitled to the whole of the rents and profits which may arise 
from his wife's lands, and acquires a freehold estate therein, during the 
continuance of the coverture ;{b) and, in like manner, all the goods and 
personal chattels of the wife, the property in which passes by mere de- 
livery of possession, belong solely to her husband.(c) For, by the ancient 
common law, it was impossible that the wife should have any power of 
disposition over property for her separate benefit, independently of her 
husband. In modern times, however, a more liberal doctrine has been 
established by the Court of Chancery ; for this court now permits pro- 
perty of every kind to be vested in trustees, in trust to apply the 
r*2061 *^^^^"^® ^^^ ^^® ^^'® ^^^ separate use of a woman during any 
^ -^ coverture, present or future.^ Trusts of this nature are con- 

(a) Litt. 8. 168 ; 1 Black. Com. 442 ; Gilb. Ten. 108 ; 1 Roper's Husband and Wife, 1. 
(6) 1 Rop. Husb. and Wife, 3 ; Robertson t. Norria, 11 Q. B. 916, (E. C. L. R., vol. 63.) 
(c) 1 Rop. Husb. and Wife, 169. 

^ Recent legislation in many if not most * Unless, however, the property be limited 

of the United States, has materially changed in terms to her " sole and separate" use, or 

the common law rules as to the control of other words be used which denote the in- 

the husband over the wife's property. In tention to exclude the marital right, eqaity 

all of the states referred to, the wife's pro- will follow the law, which gives to the 

perty, whether owned before or acquired husband the power of dealing with the 

after marriage, is now completely protected wife's income. Thus in Tidd v. Lister, 17 

from the husband's creditors, and in some Eng. Law k Eq. R 560, S. G. 23 Id. 578, 

of them her ownership and control over it a purchaser for value from the husband of 

are assimilated to those of a feme sole, the wife's equitable life interest, was, on that 

saving however to the husband his estate by ground, protected against the claim of the 

curtesy, and his right to a distributive wife for maintenance. A well-settled dis- 

share of her personal estate on her death. tinction exists, however, between the hns- 
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tinually enforced bj the court ; that is, the court will oblige the trustees 
to hold for the sole benefit of the wife, and will prevent the husband 
from interfering with her, in the disposal of such income ; she will con- 
sequently enjoy the same absolute power of disposition over it as if she 
were sole or unmarried. And, if the income of the property should be 
given directly to a woman, for her separate use, without the interven- 
tion of any trustee, the court will compel her husband himself to hold 
his marital rights in such income simply as a trustee, for his wife, inde- 
pendently of himself.((iy The limitation of property in trust for the 
separate use of an intended wife is one of the principal objects of a 
modern marriage settlement. By means of such a trust, a provision may 
be secured, which shall be independent of the debts and liabilities of the 
husband, and thus free from the risk of loss, either by reason of his com- 
mercial embarrassments, or of his extravagant expenditure. In order 
more completely to protect the wife, the Court of Chancery allows pro- 
perty thus settled for the separate use of a woman to be so tied down 
for her own personal benefit, that she shall have no power, during her 
coverture, to anticipate or assign her income ; for it is evident that, to 
place the wife's property beyoud the power of her husband, is not a 
complete protection for her, — it must also be placed beyond the reach 
of his persuasion. In this particular instance, therefore, an exception 
has been allowed to the general rule, which forbids any restraint to be 
imposed on alienation. When the trust, under which property is held 
for the separate use of a woman during any coverture, declares that she 
shall not dispose of the income thereof in any mode of anticipation, 
r*2071 ®^^^y *attempted disposition by her during such coverture will 
be deemed absolutely void.(€)* 

(d) 2 Rop. Husb. and Wife, 152, 182 j Major v. Lansley, 2 Ross. & Mylne, 355. 

{€) Blandon ▼. Robinson, 18 Ves. 434 ; 2 Rop. Husb. & Wife, 230 ; Tullett v. Armstrong, 
1 Bcav. 1 ; 4 Mylne A Or. 390 ; Scarborough v. Borman. 1 Beav. 34 j 4 M. A Cr. 377 ; Bag- 
gett V, Meux, 1 CoUyer, 138 ; ante, p. 87. 

band's right thus to dispose of his wife's Woodruff, 1 Greene's Ch. R. 118; Shirley 
life interest, and that over her absolute in- t. Shirley, 9 Paige, 364 ; Steele v. Steele, 
terest, in which case both the husband and 1 Iredell's Eq. R. 452; Long v. White, 5 
bis assignees take it subject to the equity of J. J. Marshall, 226 ; Knight y. Bell, 22 Ala- 
making a provision for her. Tidd t. Lister, bama, 198 ; Griffith r. Griffith, 5 B. Mon- 
Browning t. Headley, 2 Robinson's (Va.) roe, 113. R. 
Bep. 340. R. > But, although this is ao where there is 
1 The rule of equity is, as to this, the such an express restraint up^n anticipation 
same on both sides of the Atlantic. Coch- or alienation, yet in the absence of such a 
ran t. O'Hern, 4 Watts k Serg. 95 ; Heath t. clause in the instrument which creates the 
Knapp, 4 Barr, 228 ; Fears v. Brooks, 12 trust, its subjects are, in England, much at 
Georgia, 195 ; Trenton Banking Oo. v. the mercy of the husband through the me- 
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Not only the income, but also the corpus of any property, whether 
real or personal, may be limited to the separate use of a married woman. 



dium of his persoasion over the wife, for 
the rule there prevails that a wife is, as re- 
spects her separate estate, to be considered 
as a feme sole. If the subject of the trust 
be personal estate, she takes it with all its 
incidents, and, among others, with an abso- 
lute power of alienation. Fettiplace ▼. 
Gorges, 1 Ves. 46; 3 Brown's Ch. R. 8j 
either by acts inter vivos, or by will, 
Grigby V. Cox, 2 Vesey, Sen. 517 ; Rich. v. 
Cockrell, 9 Vesey, 69 ; Wagstaflf v. Smith, 
Id. 620; and whether it be in possession 
or reversion: Sturgis v. Corp, 13 Vesey, 
190. She can also absolutely dispose of 
the income of real estate, and her contract 
to sell or mortgage it will be specifically 
enforced against her. Power v. Bailey, Ball 
k Beatty's R. 49 ; Stead v. Nelson, 2 Bea- 
van, 245 ; Wainwright v. Hardisty, Id. 363 ; 
Major V. Lansley, 2 Russel. k Mylne, 357, 
even without the assent of her trustees, 
Essex V. Atkins, 14 Vesey, 542. The wife's 
separate estate has also, since the case of 
Hulme V. Tenant, 1 Brown's Ch. R. 16, 
been rendered liable to her general en- 
gagements, Murray v. Barlee, 3 Mylne & 
Keen, 223; Owens v. Dickerson, Craig t 
Phillips, 53 ; see notes to Hulme v. Tenant, 
in 1 Leading Cases in Equity, 401 ; Hill on 
Trustees, 421; Spence's Eq. Jur. 513; 
although no case can be found in which a 
bill by husband and wife against the trus- 
tees for a conyeyance of the fee to themselves 
has been sustained, probably on the ground 
that although equity will give effect to the 
contracts of the wife, it will not interfere in 
favor of volunteers. " In the midst of great 
perplexity and confusion," says a text writer, 
*' this much may be collected from the cases, 
that wherever money or the interest of 
money, or the rents and profits of lands for 
her life, have been limited to the separate 
use of a married woman, with a power to 
appoint, but without a prescribed form of 
appointment, there she has the complete 
property in the thing given, to the full ex- 
tent of her estate in it, and may alienate it 
and all that arises from it in any manner la 



which she thinks proper." Clancy on Hus- 
band and Wife, 289. 

On this side of the Atlantic, however, 
while the general principle is , with some 
modifications in its application, recognized 
and enforced in some states, a different 
rule prevails In others. The Chancellor of 
South Carolina had, in 1811, decided the 
case of Ewing v. Smith, 3 Dessaussure, 417, 
in accordance with the English authorities, 
which he elaborately reviewed, but the 
Court of Appeals reversed the decision and 
established the contrary principle, that a 
married woman has no power over her 
separate estate further than has been ex- 
pressly given to her by the instrument 
creating it, and that any such power so 
given must be strictly pursued. This de- 
cision has been adhered to in that state. 
Magwood V. Johnston, 1 Hill's Ch. R. 228 ; 
Reed v. Lamar, 1 Strobhart's Eq. R. 27; 
Calhoun v. Calhoun, 2 Id. 231. The same 
principle was ably enforced by Chancellor 
Kent in Methodist Episcopal Church v. 
Jaques, 3 Johns, Ch. 78; but this decision 
was reversed by the Court of Errors, 17 
Johnson, 548 ; and the English rule then 
as well as subsequently approved : Dyett T. 
North American Coal Co. 20 Wendell, 670, 
7 Paige Ch. 1 ; Powell v. Murray, 2 Edward 
Ch. 636 ; [Gardner v. Gardner, 22 Wendell, 
526 ; Yale v. Dederer, 18 N. Y. 269 ; S. C. 22 
N. Y. 450] ; though under the Revised SUt- 
utes as to trusts, the construction they have 
received has restricted the wife's power over 
her separate estate within the narrowest 
limits. L'Amoureux v. Van Renselaer, 1 
Barbour's Ch. 34 ; Rogers v. Ludlow, 3 San; 
ford's Ch. 104 ; Noyen v. Blakemar, Id. 538 ; 
Leggett V. Perkins, 2 Comstock, 297. In 
Pennsylvania, the English rule was disap- 
proved of in one of Ch. J. Gibson's ablest 
opinions in the case of Lancaster v. Dolan, 
1 Rawle, 231 ; and it was declared to be 
"the true principle of these settlements, 
that instead of holding the wife to be a feme 
sole to all intents as regards her separate 
estate, she ought to be deemed so only to 
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Recent decisions have established that a simple gift of real estate, either 
with or without the intervention of trustees,(/) for the separate use of a 
married woman, is sufficient to give her in equity a power to dispose of 
it by deed or will, without the consent or concurrence of her husband. (^) 
The same rule had long been established with respect to personal estate.(A) 
Bat where the legal estate in lands is vested in the wife, it must still be 
conveyed by a deed to be separately acknowledged by her, in the manner 
to be presently explained. 

While provisions for the separate benefit of a married woman have 

(/) Hall V. Waterhouse, V.-C. S., 13 W. R. 633. 

(g) Taylor v. Meade, L. C, 13 W. R. 394. 

(A) See Principles of the Law of Personal Property, 364, 5th ed. 



the extent of the power clearly given in the 
conveyance, and that instead of maintaining 
that she has an absolute right of disposition, 
unless she is expressly restrained, the con- 
verse of the proposition ought to be estab- 
lished — that she has no power but what is 
expressly given." The rule thus established 
has been followed in that state with great 
strictness ; Tnomas v. Folwell, 2 Wharton, 
II; Dorrance V. Scott, 3 Id. 309; Wallace 
V. Coston, 9 Watts, ISY; Rogers v. Smith, 
4Barr, 93 ; [Patterson v. Robinson, 1 Casey, 
81 ; Ramborger v. Ingraham, 2 Wright, 146; 
and it is not altered by the statute of 1848, 
enacting that a married woman's estate 
shall continue hers as fully after marriage 
as before, Wright v. Brown, 8 Wright, 
224]. 

The rule thus adopted in South Carolina 
and Pennsylvania has been received with 
approbation in some states, such as Tennes- 
see, Morgan v. Blara, 9 Yerger, 375 ; Mar- 
shall V. Stephens, 8 Humphreys, 159; Sut- 
ton v. Baldwin, Id. 209; Ware v. Sharp, 1 
Swan, 489 ; Mississippi, Doty y. Mitchell, 
9 Smedes & Marshall, 447 ; Montgomery v. 
Agricultural Bank, 10 Id. 567 ; Virginia, 
Williamson v. Beekham, 8 Leigh, 20 ) Rhode 
Island, Metcalf V. Cook, 2Rh. Island R. 355 ; 
but others profess to follow the English rule, 
such as Connecticut, Imlay v. Huntingdon, 
.20 Connec. 175; New Jersey, Leaycraft v. 
Hedden, 3 Green's Cb. R. 551; Kentucky, 
Coleman v. Wooley, 10 B. Monroe, 320; 



Alabama, McCroan v. Pope, 17 Alab. 612; 
Bradford v. Greenway, Id. 805 ; Collins y. 
Larenburg, 19 Id. 685 ; Georgia, Wyly v. 
Collins, 9 Georg. 223; Fears v. Brooks, 12 
Georg. 200; [Ohio, Hardy v. Van Ilarlingen, 
7 Ohio, N. S. 208 ; Missouri, Whitesides v. 
Cannon, 23 Mo. 457 ; Segoud v. Garland, 
Id. 547; Vermont, Frary v. Booth, 4 Am. 
Law Reg. N. S. 141 and note ; and Maryland, 
Cooke y. Husbands, 11 Md. 492; Chew's 
Adm. V. Beall, 13 Md. 348, which appear to 
overrule the earlier decisions in Tarr v. Wil- 
liams, 4 Md. Ch. 68, and Miller v. William- 
son, 5 Md. 219]. In North Carolina the 
general principle seems undetermined, but 
it has been there held that a married woman 
may charge the profits of her separate estate 
by any instrument or means which refers to 
the estate and distinctly denotes an inten- 
tion to bind it. Frazier v. Brownlow, 3 Ire- 
dell's Eq. Rep. 237 ; Newlin v. Freeman, 4 
Id. 312 ; Mr. Wallace's note to Hulme y. 
Tenant, supra ; Mr. Wharton's note to Hill 
on Trustees, 421. 

In England it is settled that a trust for 
separate use, though suspended by the ces- 
sation of coverture, will reattach on a sub- 
sequent marriage: Clark V. Jaques, 1 Beavan 
36 ; Dixon v. Dixon, Id. 40 ; Ashton v. Mc- 
Dougall, 5 Id. 56 ; but it has been decided 
in Pennsylvania, in Smith v. Starr, 3 Whar- 
ton, 62, and Hammersley v. Smith, 4 Id. 
126, that the trust was not revived by the 
subsequent marriage. R. 
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thus arisen in equity, the rule of law, by which husband and wife are 
considered as one person, still continues in operation, and is occasionally 
productive of rather curious consequences. Thus, if lands be given to 
A. and B. (husband and wife), and C. a third person, and their heirs — 
here, had A. and B. been distinct persons, each of the three joint tenants 
would, as we have 8een,(t) have been entitled, as between themselves, to 
one-third part of the rents and profits, and would have had a power of 
disposition also over one-third part of the whole inheritance. But, since 
p^2081 ^' ^^^ ^' being husband and wife, are only one person, they 
^ ^ *will take, under such a gift, a moiety only of the rents and 
profits, with a power to dispose only of one-half of the inheritance ;y) 
and C. the third person, will take the other half, as joint tenant with 
them. Again, if lands be given to A. and B. (husband and wife) and 
their heirs — ^here, had they been separate persons, they would have 
become, under the gift, joint tenants in fee simple, and each would 
have been enabled, without the consent of the other, to dispose of an 
undivided moiety of the inheritance. But, as A. and B. are one, they 
now take, as it is said, by entireties ;^ and, while the husband may do 
what he pleases with the rents and profits during the coverture, he can- 
not dispose of any part of the inheritance, without his wife's concur- 
rence.^ Unless they both agree in making a disposition, each one of 
them must run the risk of gaining the whole by survivorship, or losing 
it by dying first. (Ar) Another consequence of the unity of husband and 
wife is the inability of either of them to convey to the other. As a 
man cannot convey to himself, so he cannot convey to his wife, who is 
part of bimself.(Q But a man may leavS lands to his wife by his will ; 
for the married state does not deprive the husband of that disposing 
power which he would possess if single, and a devise by will does not 

(i) Ante, pp. 123, 127. 

(y) Litt. B. 291 : Gordon y. Wbieldon, 11 Beav. 170; Re Wjlde, 2 De Gex,M. &a. 724. 

(k) Doe d. FreestoDe v. Parratt, 6 T. Rep. 652. (/) Litt. s. 168. 

1 Harding v. Springer, 2 Sheplej, 407. Casey, 297; Bates y. Seeley, 10 Wright, 248; 

And the right of saiviyorship remains as Aaman y. Auman, 9 Harris, 343 ; Mania y. 

incident to this estate, notwithstanding the Jackson, 3 Casey, 504. 

statute of Pennsylyania abolishing such * Needham y. Bransom, 5 Iredell, 426; 

right in cases of joint tenancy, and notwith- Tane y. Campbell, 7 Yerger, 319. The 

standing the act of 1848, by which property husband, howeyer, can in his own name 

owned by or accruing to a married woman maintain trespass for cutting timber, Pair- 

remains hers ait^er marriage as completely child y. Chastelleux, 1 Barr, 176, and haa 

as before. By a conveyance to husband and the absolute control of the property, and 

wife no separate property accrues to the can conyey or mortgage it during his life, 

wife in any different manner than it did Barber y. Harris, 16 Wendell, 15. R. 
before that statute. Stuckey y. Keefe, 2 
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take effect until after his deceaBe.(m) And by means of the Statute of 
Uses, the effect of a conveyance by a man to his wife can be produced ;(n) 
for a man may convey to another person to the use of his wife in the 
same manner as, under the statute, we have seen,(o) a man may convey 
to the use of himself. 

If the wife should survive her husband, her estates in '''fee r^ociqi 
simple will remain to herself and her heirs, after his death, un- ^ 
affected by any debts which he may have incurred, or by any alienation 
which he may have attempted to make; for, although the wife, by 
marriage, is prevented from disposing of her fee simple estates, either 
by deed or will,^ yet neither can the husband, without his wife's con- 
currence, make any disposition of her lands to extend beyond the limits 
of his own interest. If, however, he should survive his wife, he will, in 
case he has had issue by her born alive, that may by possibility inherit 
the estate as her heir, become entitled to an estate for the residue of 
his life in such lands and tenements of his wife as she was solely seised 
of in fee simple, or fee tail in posses8ion.(jc?) The husband, while in 
the enjoyment of this estate, is called a tenant by the curtesy of England, 
or, more shortly, tenant by the curtesy. If the wife's estate should be 
equitable only, that is, if the lands should be vested in trustees for her 
and her heirs, her husband will still, on surviving, in case he has had 
issue which might inherit, be entitled to be tenant by the curtesy, in 
the same manner as if the estate were legal ;(^) for, equity in this respect 
follows the law.^ But, whether legal or equitable, the estate must be a 
several one, or else held under a tenancy in common, and must not be 

(m) Liu. ubi supra. (n) 1 Rop. Hash, and Wife, 53. (o) Ante, p. 173. 

(p) Litt. SB. 35, 52; 2 Black. Com. 126; 1 Rop. Hasb. and Wife, 5; Barker v. Barker, 
2 Sim. 249. 
(q) 1 Roper's Husband and Wife, 18. 

^ The student will of course bear in mind, simple case of an equitable fee in the wife, 

that the common law rule is here referred which, for the reasons stated supra on p. 152 

to; but most or aU of the local statutes here- n., is subject to the same rules as a legal 

tofore referred to (p. 205 n.) give to the wife estate. Robinson y. Godman, 1 Sumner, 128. 

the power of alienation and devise. At And in some of the United States this right 

common law, however, a wife may be of the husband is expressly given by statute. 

grantee in a deed without the consent of 1 Greenl. Cruise, 157, 812. But where the 

her husband, Co. Litt. 3 a, and though he estate is limited to the separate use of the 

maj divest tbe estate by his dissent, yet wife, free from the control, &c., of ber hus- 

if he neither agree nor disagree, the pur- band, he is not entitled to curtesy. Hearle 

chase is good. Baxter v. Smith, 6 Binney, v. Greenbank, 1 Yes. 298 ; Cochran v. 

437. R. O'Hern, 4 Watts k Serg. 98 ; Rigler v. Cloud, 

* This has reference, of course, to the 2 Harris, 363. R. 
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one of which the wife was seised or possessed jointly with any other 
person or person3.(r) The estate must also be an estate in possession; 
for there can be no curtesy of an estate in reversion expectant on a life 
interest or other estate of freehold.(«) The husband must also have 
had, by his wife, issue born alive;* except in the case of gavelkind lands, 
r*2l01 ^^^^^ ^^^ husband has a right to his curtesy, whether he has 
had ♦issue or not; but, by the custom of gavelkind, curtesy 
extends only to a moiety of the wife's lands, and ceases if the husband 
marries again.(^) The issue must also be capable of inheriting as heir 
to the wife.(u) Thus, if the wife be seised of lands in tail male, the 
birth of a daughter only will not entitle her husband to be tenant by 
curtesy ; for the daughter cannot by possibility inherit such an estate 
from her mother. And it is necessary that the wife should have 
acquired an actual seisin of all estates, of which it was possible that an 
actual seisin could be obtained; for the husband has it in his own power 
to obtain for his wife an actual seisin ; and it is his own fault if he has 
not done so.(t;)^ A tenancy by the curtesy is not now of very frequent 
occurrence: the rights of husbands in the lands of their wives are, at 
the present day, generally ascertained by proper settlements made pre- 
viously to marriage.^ ^ 

(r) Go. Litt. 183 a; 1 Roper's Husb. and Wife, 12. 

(«) 2 Black. Com. 127; Walk. Desc. Ill (121,4th ed.) 

(t) Co. Litt. 30 a, n. (1) j Bac. Abr. title Gavelkind (A); Bob. Gavel, book 11. c. I. 

(u) Litt. 8. 52 ; 8 Rep. 34 b. 

(v) 2 Black. Com. 131 ; Parker v. Carter, 4 Hare, 416. In the first edition of this work 
a doubt is thrown out whether, under the new law of inheritance, a husband can ever 
become tenant by the curtesy to any estate which his wife has inherited. The reasons 
which have now induced the author to incline to the contrary opinion wiU be found in 
Appendix (D). 



1 In Pennsylvania, however, the right to kins, 8 Serg. k Rawie, l76j McCony v. 

curtesy is by the Act of 8th April, 1833, King, 3 Humphrey, 267. Where an adverse 

given to the husband, ** although there be possession exists, however, the common law 

no issue of the marriage." R. rule, as stated in the text, prevails. Mercer's 

* The strictness of the common law which lessee v. Selden, 1 Howard S. C. Rep. 54. 

thus required actual seisin on the part of Curtesy will not attach, however, to a re- 

the wife, is believed not to prevail generally, versionary interest in the wife, dependent 

if at all, in the United States ; a right of on an estate for life. Stoddard v. Gibbs, 1 

entry or constructive seisin being held suffi- Sumner, 263. Nor where the wife has a mere 

cient in cases where there is no actual ad- naked seisin as trustee. Chew v. Commrs. 

verse possession. Bush v. Bradlee, 4 Day, of Southwark, 5 Eawle, 161. R, 

298 ; Kline v. Beebe, 6 Connect. 494 ; Ells- > This remark does not apply in the United 

worth V. Cook, 8 Paige, 643 ; Davis v. Mason, States, where marriage settlements are com- 

1 Peters' S. C. Rep. 507 ; Stoolfoos v. Jen- paratively rare. 
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By a statute of the reign of Henry Vlll.(tt^) power was given for 
all persons of fall age, having an estate of inheritance in fee simple or 
in fee tail, in right of their wives, or jointly with their wives, to make 
leases, with the concurrence of their wives,(2;) of such of the lands as 
had been most commonly let to farm for twenty years before, for any 
term not exceeding twenty-one years or three lives, under the same 
restrictions as tenants in tail were by the same act empowered to lease. 
This statute, so far as it respects tenants in tail, has already been 
referred to;(^) and it has now been '''repealed by the act to r^tcoiii 
facilitate leases and sales of settled estates :^ which empowers ^ 
every person entitled to the possession or the receipt of the rents and 
profits of any unsettled estate, as tenant by the curtesy, or in right of 
a wife who is seised in fee, to demise the same (except the principal 
mansion-house and the demesnes thereof, and other lands usually occu- 
pied therewith), for any term not exceeding twenty-one years in posses- 
sion, subject to the same restrictions as before mentioned in the case of 
a tenant for \\{e.{z) And any such demise will be valid against the 
wife of the person granting the same, and any person claiming through 
or under her.(a) By a statute of Anne,(i) every husband seised in 
right of his wife only, who, after the termination of his estate or 
interest without the express consent of the persons next immediately 
entitled after the determination of such estate or interest, shall hold 
over and continue in possession of any hereditaments, shall be adjudged 
to be a trespasser ; and the full value of the profits received during 
such wrongful possession may be recovered in damages against him or 
his executors or administrators. 

Hitherto we have seen the extent of the husband's interest, and 
power of disposition, apart from his wife. If land should be settled in 
trust for the separate use of the wife, with a clause restraining aliena- 
tion, we have seen that neither husband nor wife can make any disposi- 
tion. But, in all other cases, the husband and wife may together make 
any such dispositions of the wife's interest in real estate as she could do if 
unmarried. The mode in which such dispositions were formerly r«2i9i 
♦effected was, by a fine duly levied in the Court of Common ^ ■" 

(w) Stat 32 Hen. VIIl. c. 28. (z) Sect 3. (y) Ante, p. 64. 

(z) SUt. 19 k 20 Yict. c. 120, 8. 32. See ante, pp. 25, 26. 
(a) Stats. 19 k 20 Vict c. 120, 8. 33 ; 21 A 22 Vict c. 77. s. 8. 
(6) SUt 9 Anne, c. 18, 8. 5. 

^ Some of the proTisions of this statute in Pennsylvania. 3 Blnney, 619. B. 

were reported bj the judges to be in force 

15 
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Pleas. We have already had occasion to advert to fines, in respect to 
their former operation on estates tail.(c) They were, as we have seen, 
fictitious suits commenced and then compromised by leave of the Court, 
whereby the lands in question were acknowledged to be the right of one 
of the parties. Whenever a married woman was party to a fine, it was 
necessary that she should be examined apart from her husband, to 
ascertain whether she joined in the fine of her own freewill, or was 
compelled to it by the threats and menaces of her hu8band.((2) Having 
this protection, a fine by husband and wife was an effectual conveyance, 
as well of the wife's as of the husband's interest of every kind, in the 
land comprised in the fine. But, without a fine, no conveyance could 
be made of the wife's lands ; thus, she could not leave them by her will, 
even to her husband ; although, by means of the Statute of Uses,(^) a 
testamentary appointment of lands, in the nature of a will, might be 
made by the wife in favor of her husband, in a manner to be hereafter 
explained.(/) And in this respect the law still remains unaltered, 
although a change has been made in the machinery for effecting convey- 
ances of the lands of married women. The cumbrous and expensive 
nature of fines having occasioned their abolition, provision has now 
been made by the act for the abolition of Fines and Recov'eries,(^) for 
the conveyance by deed rterely of the interests of married women in 
real estate. Every kind of conveyance or disclaimer of freehold estates 
which a woman could execute if unmarried may now be made by her by 
r*^131 * ^^^^ *executed with her husband's concurrence ;(A) but the 
separate examination, which was before necessary in the case of 
a fine, is still retained ; and every deed, executed under the provisions of 
the act, must be produced and acknowledged by the wife as her own act 
and deed, before a judge of one of the superior Courts at Westminster, 
or of any county court, or a master in Chancery, or two commis- 
Bioners,(t) who must, before they receive the acknowledgment, examine 
her apart from her husband touching her knowledge of the deed, and 
must ascertain whether she freely and voluntarily consents thereto.(j> ) 
A recent statute(A:) removes doubts which might arise, in consequence 
of any person taking the acknowledgment being an interested party.^ 

(c) Ante, p. 46. (d) Cruise on Fines, 108, 109. («) 27 Hen. VIII. c. 10, ante, p. 146. 

(/) See post, the chapter on Ezecutorj Interests. 

(V) Stat. 3 & 4 Will. IV. c. 74 j ante, p. 46. 

(A) Sect. 77 ; Stat. 8 & 9 Vict. c. 106, s. 7. 

(i) Stots. 3 & 4 Will. IV. c. 74, s. 79; 19 & 20 Vict. c. 108, s. 73. 

I J) Stat. 3 & 4 Will. IV. c. 74, s. 80. {k) Stat. 17 & 18 Vict c. 75. 

1 Statutes in eflfect similar to that referred States ; but it is remarkable that while in 
to in the text are in force in all the United England the troublesome and expenaiTe 
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2. As to the rights of the wife in the lands of her husband. We have 
seen that, during the coverture, all the power is possessed by the hus- 
band, even when the lands belong to the wife; and of course this is the 
case when they are the husband's own. After the decease of her hus- 
band, the wife however becomes, in some cases, entitled to a life interest 
in part of her deceased husband's lands. This interest is termed the 
dower of the wife. And by the act of parliament for the amendment 
of the law relating to dower,(Z) the dower of women married after the 
Ist of January, 1884, is placed on a different footing from that of women 
who were married previously.^ But as the old law of dower still regu- 
lates the rights of all women who were married on or before that day, 
it will be necessary, in the first place, to give some account of the old 
law before proceeding to the new. 

♦Dower, as it existed previously to the operation of the r*9i4-| 
Dower Act, was of very ancient origin, and retained an incon- 
venient property which accrued to it in the simple times when alienation 
of lands was far less frequent than at present. If at any time during 
the coverture the husband became solely seised of any estate of inherit- 
ance, that is fee simple or fee tail, in lands to which any issue, which 
the wife might have had, might by possibility have been heir,(m) she 
from that time became entitled, on his decease, to have one equal third 
part of the same lands allotted to her, to be enjoyed by her in severalty 
during the remainder of her life.(n) This right having once attached 
to the lands, adhered to them, notwithstanding any sale or devise which 
the husband might make.^ It consequently became necessary for the 

(I) Stat. 3 & 4 Will. IV. c. 105. 

(m) Litt. 88. 36, 53 ; 2 Black. Com. 131 ; "l Roper's Hu8band and Wife, 332. 

(n) See Dickia t. Hamer, 1 Drew, k Smale, 284. 

method of levy log a fine, in order to pass her husband shall have disposed of in his 
the estate of a married woman, continued lifetime or devised bj his will; she is there- 
until so recently, the settlers of this country fore only entitled to dower as against the 
should have adopted a custom, which soon heir at law, but not as against the devisee 
grew into a law, of passing the estate of a or the purchaser under any deed in which 
married woman, whether in her own pro- she has not joined. See infra, p 217. In 
perty or that of her husband, by a simple several of the United States, such as Ver- 
acknowledgment, in some colonies with, mont, New Hampshire, Connecticut, Ten- 
and in some without the separate examina- nessee. North Carolina, and Georgia, the 
tion of the wife. Davey v. Turner, 1 Dal- right of dower is restricted by statute to 
las, 11 ; Lloyd's Lessees v. Taylor. Id. 17 ; lands of which the husband dies seised, but 
Fowler v. Shearer, 7 Mass. 20; Jackson v. as against a devisee it will attach. R. 
Gilchrist, 15 Johnson, 109. R. * By the common law as sUted by Coke, 
1 That is to say, by its operation no widow it seems that the wife was entitled to ad- 
is entitled to dower out of any land which measurement of dower, as against the heir 
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husband, whenever he wished to make a valid conveyance of his lands, 
to obtain the concurrence of his wife, for the purpose of releasing her 
right to dower. This release could be eflfected only by means of a fine, 
in which the wife was separately examined. And when, as often hap- 
pened, the wife's concurrence was not obtained on account of the ex- 
pense involved in levying a fine, a defect in the title obviously existed 
so long as the wife lived. As the right to dower was paramount to the 
alienation of the husband, so it was quite independent of his debts, — 
even of those owing to the crown. (o)* It was necessary, however, that 
the husband should be seised of an estate of inheritance at law ; for the 

(o) Co. Liu. 31 a; 1 Roper's Husband and Wife, 411. 



according to the valae of the land at the 
time of the dower being assigned to her, 
whether that value was greater or less than 
"in the time of the husband," and whether 
occasioned by improvement or not: Co. Litt. 
32 a; the reason for which was that if the 
husband died seised, the heir might assign 
the dower when he pleased, and if he ne- 
glected it and improved the land by cultiva- 
tion or improvement, it was his voluntary 
act with knowledge of his rights, and the 
widow takes the value as it is at the time 
of the assignment of dower. But as respects 
a purchaser y the rule was different, and we 
find in Mr. Hargrave*B note that ** if feoffee 
improve by building, yet dower shall be as 
it was in the seisin of the husband." 

On this side of the Atlantic a further dis- 
tinction is taken in many of the states as 
regards the case of the purchaser, and though 
in none of them is the wife allowed to re- 
ceive any advantage by reason of improve*^ 
ments, yet there are many cases which give 
her the benefit of the increase of value from 
improvements near the property, or the 
general prosperity of that section of coun- 
try. The leading case ia Thompson v. Mor- 
row, 5 Serg. k Rawie, 289, decided in Penn- 
sylvania, in 1819 ; and the rule there adopted 
has not only been adhered to in that State, 
Benner v. Evans, 3 Penns. 456; Shirly v. 
8hirly, 5 Watts, 328, but approved and fol- 
lowed in many others. Powell v. Monson 
Man. Co. 3 Mason, 365 ; Misher v. Misher, 
3 Shepley, 372 ; Greer v. Tenant, 2 Harring- 
ton, 330 ; Smith v. Addleman, 5 Blackford, 
406; Taylor v. Broderick, 1 Dana, 348; 



Dunseth v. Bank of United States, 6 Ohio, 
76. [Carter v. Parker, 28 Me. 609 ; Man- 
ning v. Laboree, 33 Me. 343 ; Summers v. 
Babb, 13 Ills. 485 ; Johnson v. Vandyke, 9 
Ala. 422]. In New Tork, the cases of 
Humphrey v. Tinney, 2 Johnson, 484 ; Dor- 
chester v. Coventry, 11 Id. 510, and Shaw 
V. White, 13 Id. 179 (all decided before 
Thompson v. Morrow), adhered to the com- 
mon law rule. Chancellor Kent, however, 
appeared to consider the question an open 
one, in Hale v. James, 6 Johns. Ch. R. 258, 
and in his Commentaries (4 Com. 68), says, 
** The better and more reasonable American 
doctrine upon this subject, I apprehend to 
be, that the improved value of the land from 
which the widow is to be excluded in the 
assignment of dower, as against a purchaser 
of her husband, is that which has arijen 
from the actual labor and money of the 
owner, and not from that which has arisen 
from extrinsic or general causes." 

This language, however, was not fully 
concurred with in Walker v. Schuyler, 10 
Wendell, 485, where the law was considered 
to be fully settled against the widow's right 
to any increase of value, as against the pur- 
chaser. [Van Gelder v. Post, 2 Edw. 577 ; 
Parks V. Hardey, 4 Bradf. 15]. And the 
law is held the same way in Virginia, Tod 
V. Baylor, 4 Leigh, 609. R. 

^ It is believed that the rule is otherwise 
in nearly all of the United States, and that 
the right of the widow to dower is subser- 
vient to the rights of creditors of every 
class. R. 
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Court of Chancery, while it allowed to husbands curtesy of their wives' 
equitable estates, withheld from wives a like privilege of dower out of 
the equitable estates of their husbands.(/7)^ The estate, moreover, must 

(p) I Roper's Husband and Wife, 354. 



' The origin of this distinction was thus 
expfained by Lord Redesdale in D'Arcy v. 
Blake, 2 Schoales k Lefroj, 388. "The 
general principle on which Courts of Equity 
hare proceeded in cases of dower is, that 
dower is to be considered as a mere legal 
right, and that equity ought not to create 
the right, where it does not subsist at law. 
That, therefore, there can be no dower of 
an equity of redemption reserved upon a 
mortgage in fee, though there may of an 
equity of redemption upon a mortgage for a 
term of years, because, in that case, the law 
gives dower subject to the term. A Court 
of Equity will assist a widow by putting a 
term out of her way, where third persons 
are not interested. But against a purchaser, 
a Court of Equity will not give that assist- 
ance, as in Lady Radnor v. Vandebendy, 
Prec. Chan. 65, Show. Pari. Cases, 96. The 
difficulty in which the Courts of Equity 
have been involved with respect to dower, 
I apprehend, originally arose thus: They 
bad assumed, us a principle, in acting upon 
trusts, to follow the law ; and, according to 
this principle, they ought, in all cases where 
rights attached on legal estates, to have at- 
tached the same rights upon trusts, and, 
consequently, to have given dower of an 
equitable estate. It was found, however, 
that in cases of dower, this principle, if pur- 
sued to the utmost, would affect the titles 
to a large proportion of the estates in the 
country ; for that parties had been acting, 
on the footing of dower, upon a contrary 
principle, and had supposed, that by the 
creation of a trust, the right of dower would 
be prevented from attaching. Many per- 
sons had purchased under this idea, and 
the country would have been thrown into 
the utmost confusion, if Courts of Equity 
had followed their general rule, with re- 
spect to trusts in the case of dower. But 
the same objection did not apply to tenancy 
by the curtesy, for no person would pur- 



chase an estate subject to tenancy by the 
curtesy, without the concurrence of the 
person in whom that right was vested. This 
I take to be the true reason of the distinc- 
tion between dower and tenancy by the 
curtesy. It was necessary for the security 
of purchasers, of mortgagees, and of other 
persons taking the legal estates, to depart 
from the general principle in case of dower, 
but it was not necessary in the case of ten- 
ancy by the curtesy. Pending the coverture, 
a woman could not alien without her hus- 
band, and therefore, nothing she could do 
could be understood by a purchaser to affect 
his interest; but where the husband was 
seised or entitled in his own right; he had 
full power of disposing, except so far as the 
dower might attach ; and the general opinion 
having long been, that dower was a mere 
legal right, and that, as the existence of a 
trust-estate previously created prevented 
the right of dower attaching at law, it would 
also prevent the property from all claim of 
dower in equity, and many titles depending 
on this opinion ; it was found that it would 
be mischievous in this instance to the gene- 
ral principle, that equity should follow the 
law ; and it has been so long and so clearly 
settled, that a woman should not have dower 
in equity who is not entitled at law, that it 
would be shaking everything, to attempt to 
disturb the will. In point of remedy, a 
woman claiming dower may be assisted in 
equity ; a Court of Equity will put out of 
her way a term which prevents her obtain- 
ing possession at law ; but that is only as 
against an heir or volunteer, not a pur- 
chajer; the heir or volunteer being con- 
sidered as claiming in no better right than 
she does. When, therefore, any question 
of dower has arisen in Courts of Equity, 
and doubts have been entertained of the 
title to dower, the constant practice in Eng- 
land has been, to put the widow to bring 
her writ of dower at law. The courts will 
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have been *held in severalty or in common, and not in joint 



tenancy; for the unity of interest which characterizes a joint 
tenancy forbids the intrusion into such a tenancy of the husband or wife 
of any deceased joint tenant: on the decease of any joint tenant, his 
surviving companions are already entitled, under the original gift, to 
the whole subject of the tenancy.(gf)* The estate was also required to 
be an estate of inheritance in possession ;' although a seisin in law, ob- 
tained by the husband, was sufficient to cause his wife's right of dower 
to attach.(r) In no case, also, was any issue required to be actually 
born ; it was sufficient that the wife might have had issue who might 
have inherited. The dower of the widow in gavelkind lands consisted, 
and still consists, like the husband's curtesy, of a moiety, and con- 
tinues only so long as she remains unmarried and chaste.(8)^ 

(g) Ibid., 366 ; ante, p. 125, et seq. (r) Co. Lilt 31 a. 

(«) Bac. Abr. tit. GaTelkind (A) ; Rob. Gav. book 2, c 2. 



asBiBt her in tryinji^ her right, and enjoying 
the benefit of it, if determined at law in her 
favor, by giving her a discovexy of deeds ; 
by ascertaining metes and bonnds ; and they 
do not require her to execute the writ with 
all the formalities necessary at law; and 
the right being ascertained by judgment at 
law, will give her possession according to 
her right; but still they require that the 
question of her title to dower, if subject to 
doubt, should be determined at law." 

For the same reason a wife was not dow- 
able at common law of an equity of re- 
demption, the legal title being out of the 
husband. But by the statute 3 & 4 Will. 
lY. c. 105, referred to in the text at page 
213, the law was altered, and the wife's 
right of dower is now attached to the equit- 
able as well as to the legal estates of the 
husband, provided always he has neither 
conveyed nor devised them ; supra, p. 218. 

On this side of the Atlantic, usage in some 
states, and legislation in others, has given 
to the wife a right of dower in the equit- 
able estate of her husband. Shoemaker v. 
Walker, 2 Serg. k Rawle, 554; Reed v. 
Morrison, 12 Id. 18; Smiley v. Wright, 2 
Ohio, 507; Grabb v Pratt, 15 Alabama, 
843 ; Robinson v. Miller, 1 B. Monroe, 91 ; 
1 Qreenl. Cruise, 165. As respects the 
equity of redemption of a mortgagor, as in 
perhaps all the United States the mortgage 



is looked npon as a mere security for the 
payment of the debt, the legal estate is con- 
sidered as in the mortgagor as to all persons 
except the mortgagee and his assigns, and 
the wife may be considered as dowable at 
law of her husband's estate. Barker v. 
Parker, 17 Mass. 564; Simonton v. Gray, 34 
Maine, 50; Runyan v. Stewart, 12 Barbour, 
537. R. 

1 Where a partition takes place between 
tenants in common, it is obvious that the 
dower attaches itself to the ascertained pur- 
part of the husband. Potter v. Wheeler, 13 
Mass. 504; Mosher v. Mosher, 32 Maine, 
412. R. 

> Thus a wife is not entitled to dower out 
of an estate in remainder expectant on an 
estate of freehold, because there is no seisin 
in the husband. Go. Litt. 32 a; Dunham 
V. Osbom, 1 Paige, 634 ; Green v. Putnam, 
1 Barbour, 500; Otis v. Parshley, 10 New 
Hamp. 403 ; Eldredge v. Forestal, 7 Mass. 
253 ; Blood v. Blood, 23 Pickering, 80 ; bat 
she is dowable of a reversion expectant on 
a term for years, by reason of the husband 
being seiited of the freehold. Co. Litt. 32 a. 

R. 

* It is not, however, only with respect to 
the tenure by gavelkind that chastity on the 
part of the wife is necessary to entitle her 
to dower. At common law, indeed, it would 
seem that a divorce on the ground of adol- 
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In order to prevent this inconvenient right from attaching on newly 
purchased lands, and to enable the purchaser to make a title at a future 
time, without his wife's concurrence, various devices were resorted to in 
the framing of purchase-deeds. The old-fashioned method of barring dower 
was to take the conveyance to the purchaser and his heirs to the use of the 
purchaser and a trustee and the heirs of the purchaser : but as to the estate 
of the trustee, it was declared to be in trust only for the purchaser and 
his heirs. By this means the purchaser and the trustee became joint 
tenants for life of the legal estate, and the remainder of the inherit- 
ance belonged to the purchaser. If, therefore, the purchaser died during 
the life of his trustee, the latter acquired in law an estate for life by 



survivorship ; and *as the husband had never been solely seised, 
the wife's dower never arose ; while the estate for life of the 
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tery was no bar to dower. 2 Inst. 435. Bat 
the 34th Chapter of the SUtate of West- 
minster the Second (13 Ed. I. St. 1, c. 34) 
declared that, " if a wife willingly leave her 
husband, and go away and continue with 
her advouterer, she shall be barred from 
every action to demand her dower if she be 
convict therefrom, except that her husband 
willingly and without coercion of the Church 
reconcile her to suffer her to dwell with htm, 
in which case she shall be restored to her 
action." In his commentary on this statute 
in his 2d Institutes, Coke says, '* Albeit the 
words of this branch be in the conjunctive, 
jet if the woman be taken away, not iponte, 
but against her will, and after consent, and 
remain with the adulterer, without being 
reconciled, ke. she shall lose her dower; 
for the cause of the bar of her dower is not 
the manner of the going away, but the re- 
maining with the adulterer in avowtry with- 
out reconciliation, that is the bar of the 
dower;" for which he cites '*a rare and 
strange case" which occurred only a few 
years after the statute was passed, in which 
John De Comoys by deed delivered and 
committed his wife Margaret to Lord Wil- 
liam Paynel, so that she should be and re- 
main with him according to his will. After 
her husband's death she demanded her 
dower, but it was adjudged against her by 
reason of the adultery ; and in accordance 
with this authority it was held in a some- 
what recent case that adultery is a bar 



though committed after husband and wife 
have separated by mutual consent. Heth- 
rington v. Graham, 6 Bingham, 135. 

The statute has, on this side of the At- 
lantic, either been substantially re-enacted, 
or its provisions adopted as part of the com- 
mon law of the country. Coggswell v. Tib- 
betts, 3 New Hamp. 41 ; 4 Kent'd Com. 53 ; 
Lecompte v. Wash, 9 Missouri, 551. By 
the Revised Statutes of New Tork. however, 
the wife only forfeits her dower in case of 
a divorce on the ground of adultery, or a 
conviction of that offence. Reynolds v. 
Reynolds, 24 Wendell, 193; Cooper v. 
Whitney, 3 Hill, 95. [And it has been held 
that divorce for adultery is the creature of 
the statute, having such incidents only as 
the statutes attach to it, and as these enu- 
merate certain causes of loss of dower, the 
right will remain In all other cases. There- 
fore a woman divorced on account of the 
husband's adultery is entitled to dower in 
his lands. Wait v. Wait, 4 Comstock, 95 ; 
(reversing S. C. 4 Barb. 192); Forrest v. 
Forrest, 6 Duer, 102]. But a woman mar- 
ried to a man who has another wife living 
at the time, acquires no claim to dower: 
Smart v. Whaley, 6 Smedes k Marshall, 
308; Donnelly v. Donnelly, 8 B. Monroe, 
113; even if the first wife die before her 
husband : Higgins v. Breen, 9 Missouri, 
497 : for the marriage was, of course, ori- 
ginally void. Riddlesden v. Wogan, Cro. 
Eliz. 858. R. 
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trustee was subject in equity to any disposition which the husband might 
think fit to make by his will. The husband and his trustee might also, 
at any time during their joint lives, make a valid conveyance to a pur- 
chaser without the wife's concurrence. The defect of the plan was, that 
if the trustee happened to die during the husband's life, the latter 
became at once solely seised of an estate in fee simple in possession ; 
and the wife's right to dower accordingly attached. Moreover, the 
husband could never make any conveyance of an estate in fee simple 
without the concurrence of his trustee so long as he lived. This plan, 
therefore, gave way to another method of framing purchase-deeds, which 
will be hereafter explained,(^) and by means of which the wife's dower 
under the old law is e£fectually barred, while the husband alone, without 
the concurrence of any other person, can effectually convey the lands. 

The right of dower might have been barred altogether by a jointure^ 
agreed to be accepted by the intended wife previously to marriage, in 
lieu of dower.* This jointure was either legal or equitable. A legal 
jointure was first authorized by the Statute of Uses,(2«) which, by turn- 
ing uses into legal estates, of course rendered them liable to dower. 
Under the provisions of this statute, dower may be barred by the wife's 
acceptance previously to marriage, and in satisfaction of her dower, of 
a competent livelihood of freehold lands and tenements, to take effect in 
profit or possession presently after the death of the husband for the 
life of the wife at least.(a;) If the jointure be made after marriage, 
r*2171 *^^® ^^^^ ™*y ^^^^^ between her dower and her jointure. (y) A 
legal jointure, however, has in modern times seldom been resorted 
to as a method of barring dower ; when any jointure has been made, it 
has usually been merely of an equitable kind : for if the intended wife 
be of age, and a party to the settlement, she is competent, in equity, to 
extinguish her title to dower upon any terms to which she may think 
proper to agree.(2) And if the wife should have accepted an equitable 
jointure, the Court of Chancery will effectually restrain her from setting 
up any claim to her dower. But in equity, as well as at law, the join- 
ture, in order to be an absolute bar of dower, must be made before 
marriage.^ 

(1) See post, the chapter on Ezecntory Interests. {u) 27 Hen. YIIl. c. 10 
(z) Co. Litt. 36 b ; 2 Black. Com. 137 ; 1 Roper's Husband and Wife, 462. 

(y) 1 Roper's Hasband and Wife, 468. 

(2) Ibid. 488 ; Dyke t. Rendall, 2 De G., M. k G. 209. 

^ And this jointure unlike dower is not > This subject would seem to require a 
forfeited bj adultery. Seagrave v. Seagrave, somewhat fuller illustration. By the com- 
13 Vesey, 443. R. mon law, the right to dower could not be 



OF THE MUTUAL RIGHTS OF HUSBAND AND WIFE. 



233 



With regard to women married since the Ist of January, 1834, the 
doctrine of jointures is of very little moment. For by the recent act 



barred bj anj mode of assarance, whether 
made before or after the marriage, becaase, 
first, it was a maxim that do right coald be 
barred until it had accrued, and. second, no 
right to an estate of freehold could be barred 
by anj manner of collateral satisfaction or 
recompense, Co. Litt. 36 b; Vernon*8 case, 4 
Coke, I ; and a release made during the mar- 
riage was of course void, the wife not being 
nil jurit. For this and other reasons referred 
to in a former chapter (Ch. VIII), it became 
common for persons to convey their lands to 
uses, so that *' before the making of the 
sUtute of 27 H. VIII. c. 10, the greater part 
of the Jand in England was conveyed to sun- 
dry persons to uses and forasmuch as a wife 
was not dowable of uses, her father or friends 
upon her marriage procured the husband to 
take an estate from his feoffees, or others 
seised to his use, to him and to bis wife 
before or after marriage, for their lives, or 
in tail, for a competent provision for the 
wife after the husband's death." Vernon's 
case, supra. 

The effect of the Statute of Uses, which 
turned these equitable into legal estates, 
would, therefore, have been to give to all 
women married at that time the right of 
dower in those estates, while it would not, 
of course, defeat their right in any lands that 
had been thus settled upon them by way of 
jointure. To prevent such a result the 
6th section of that statute provided, that 
*' Whereas divers persons have purchased or 
have estate made and conveyed of and in 
divers lands, tenements, and hereditaments, 
unto them and to their wives, and to the 
heirs of the husband, or to the husband and 
to the wife, and to the heirs of their two 
bodies begotten, or to the heirs of one of 
their bodies begotten ; or to the husband 
and to the wife for term of their lives, or for 
the term of life of the said wife ; or where 
any such estate or purchase of any lands, 
Ac. hath been, or hereafter shall be, made 
to any husband and to his wife, in manner 
and form above expressed, or to any other 
person or persons, and to their heirs and 
assigns, to the use and behoof of the said 



husband and wife, or to the use of the wife, 
as is before rehearsed, for the jointure of the 
wife ; then, and in every such case, every 
woman married having such jointure made, 
or hereafter to be made, shall not claim nor 
have title to have any dower of the residue 
of the lands, &c. that at any time were her 
said husband's, by whom she hath any such 
jointure ; nor shall demand nor claim her 
dower of and against them that have the 
lands and inheritances of her said husband. 
But if she have no such jointure, then she 
shall be admitted and enabled to pursue, 
have, and demand her dower, by writ of 
dower after the due course and order of the 
common laws of the realm." 

This provision fell, of course, within the 
common law rule, that statutes in deroga- 
tion of it were to be strictly construed, and 
six requisites were held necessary in order 
that an estate limited by way of jointure 
should be a bar to dower, which, as has been 
already shown, was much favored by the 
common law. First, it must commence 
immediately on the death of the husband, 
else it would not be so beneficial as dower ; 
second, it must be for at least the wife's 
life ; third, it must be limited to herself, and 
not in trust for her ; fourth, it must be in 
satisfaction of her whole dower, and not for 
a part only ; fifth, it must be expressed or 
averred, or by necessary implication appear 
to be so made in satisfaction ; and, sixth, it 
mnst be made before marriage. Co. Litt. 
36 b ; Vernon's case, supra. As to the third 
of these requisites, however, the rigor of the 
common law was afterwards modified by 
equity, which considered that a trust estate 
was equally certain and beneficial as a legal 
estate, and held even an agreement to settle 
lands, or even personal estate (though the 
statute spoke only of lands), as a jointure, 
to be a good equitable jointure, and a bar 
to dower : Hervey v. Hervey, I Atkins, 563 ; 
Drury v. Drury, 5 Bro. Pari. Cas. 670; 
Caruthers v. Caruthers, 4 Brown's Chan. 
600 ; WUliams v. Chitty, 3 Ves. Jr. 546 ; 
HcCartee v. Teller, 2 Paige, 511 j Shaw v. 
Boyd, 5 Serg. k Rawle, 309; and this whether 
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for the amendment of the law relating to dower,(a) the dower of such 
women has been placed completely within the power of their husbands. 
Under the act no widow is entitled to dower out of any land which 
shall have been absolutely disposed of by her husband in his lifetime or 
by his will. (6) And all partial estates and interest, and all charges 



(a) 3 & 4 Will. IV. c. 105. 



(6) Sect. 4. 



the wife were or were not of age at the time 
of the settlement, provided it receiTed the 
assent of her parent or guardian, or were in 
other respects free from legal objection. 
Drury y. Drury j McCartee v. Teller j Corbit 
Y. Corbit, 1 Simon k Staart, 612. 

The provision of the statute of Henry 
YIII. before referred to, has been adopted, or 
substantially re-enacted in many of the 
United States. Kennedy v. Xedrow, 1 Dallas, 
417; Hastings v. Dickinson, 7 Mass. 155; 
Ambler v. Norton, 4 Hen. and Munf. 23. 
In Rhode Island, Virginia, Ohio, Kentucky, 
and Missouri, if the jointure or other estate 
conveyed in lieu of dower, were made while 
the woman was an infant or after marriage, 
she may, after her husband's death, waive 
it and claim her dower. In Maine, Massa- 
chusetts, Indiana, and Arkansas, it is 
provided that no jointnre will bar the 
dower, nnless made before the marriage 
and with the consent of the wife ex- 
pressed in the deed, and such are sub- 
stantially the provisions in Connecticut, 
Delaware, and it is believed, most of the 
United States. See passim, 1 Greenleaf *b 
Cruise, 195, 200*. 

Where, however, the dower has not been 
thus barred by a jointure, or* forfeited by 
misconduct, it of course attaches as a right 
to all the real estate of the husband at his 
death, and cannot against the consent of the 
wife be defeated or affected by any provision 
of his will. But where that will contains a 
provieion for her benefit, and the estate of 
which she is dowable is devised to others, 
the doctrine of election arises; that is to 
say, in certain cases the wife must elect, 
whether she will claim her dower in oppo- 
sition to the will, or accept its provisions in 
place of it. The general principle has been 
thus clearly stated by the late Mr. Wallace. 
" As dower is a legal interest vested in the 



wife by the act of the law, paramount to the 
will of the husband and beyond his control, 
of which matters be is presumed to be cog- 
nizant, and as every devise or bequest 
imports a bounty, and does not naturally 
imply satisfaction of a pre-existing incum- 
brance, a gift to the wife in the will is to be 
taken as a cumulative provision, unless the 
intent that it shall be in lieu and exclusion 
of dower, be demonstrated by express decla- 
ration, or by clear and manifest implication 
arising from the instrument's containing 
some provision incompatible with the right 
of dower. To establish such implied inten- 
tion, the claim of dower must be inconsis- 
tent with the will, and repugnant to its dis- 
positions, or some of them, it must, in fact, 
disturb or disappoint the will. It is not 
enough that the matter is doubtful, or that 
the testator did not contemplate that his 
wife should take both estates : she will not 
be put to an election, unless it be clear that 
he distinctly contemplated and designed 
th*it she should not enjoy both provisions, 
or unless he has made such a disposition of 
his estate that the assertion of dower would 
do violence to his will." Note to Streat- 
field V. Streaifield, 1 Lead. Cas, in Equity, 
480 (3d Am. Ed.) Statutory provisions, 
however, which are there referred to, have 
regulated this subject in many of the States. 
Thus in Delaware any devise, and in Penn- 
sylvania any bequest or devise will be taken 
to be in lieu of dower, unless the testator 
declare otherwise, the widow still having 
her election; in New York, New Jersey, 
North Carolina, and Tennessee, any testa- 
mentary provision defeats the dower unless 
within a certain time the widow dissents, as 
also in Massachusetts, Ohio, and Alabama, 
unless it plainly appear by the will that the 
testator intended she should have both. IL 
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created by any disposition or will of the husband, and all debts, incum- 
brances, contracts and engagements to which his land may be liable, 
shall be e£fectual as against the right of his widow to dower.((?) The 
husband may also, either wholly or partially, deprive his wife of her 
right to dower by any declaration for that purpose made by him, by any 
deed, or by his will.(d!) *As some small compensation for these r^ico-f o-i 
sacrifices, the act has granted a right of dower out of lands to 
which the husband had a right merely without having had even a legal 
seisin ;(e) dower is also extended to equitable as well as legal estates of 
inheritance in possession, excepting of course estates in joint tenancy.(/) 
The eflFect of the act is evidently to deprive the wife of her dower, 
except as against her husband's heir at law. If the husband should 
die intestate, and possessed of any lands, the wife's dower out of such 
lands is still left her for her support, — unless, indeed, the husband 
should have executed a declaration to the contrary. A declaration of 
this kind has, unfortunately, found its way, as a sort of common form, 
into many purchase-deeds. Its insertion seems to have arisen from a 
remembrance of the troublesome nature of dower under the old law, 
united possibly with some misapprehension of the efiect of the new 
enactment. But, sarely, if the estate be allowed to descend, the claim 
of the wife is at least equal to that of the heir, supposing him a 
descendant of the husband ; and far superior, if the heir be a lineal 
ancestor, or remote relation. (^) The proper method seems therefore to 
be, to omit any such declaration against dower, and so to leave to the 
widow a prospect of sharing in the lands, in case her lord shall not 
think proper to dispose of them. 

The act to facilitate leases and sales of settled estates now empowers 
every person entitled to the possession or the receipt of the rents and 
profits of any unsettled estate as tenant in dower, to grant leases not 
exceeding twenty-one years, in the same manner as *a tenant r^coi 91 
by the curtesy, or a tenant for life under a settlement made ^ ' 

after that act came in force.(A) 

An action for dower is now commenced by writ of summons issuing 
out of the Court of Common Pleas, in the same manner as the writ of 
summons in an ordinary action ;{i) and the proceedings are the same as 
in ordinary actions commenced by writ of summon8.(A;.) 

(e) Sect. 5; Jones v. Jones, 4 Kaj k J. 361. 

(d) Secto. 6, 7, 8. See Fry v. Noble, 20 Beav. 698 ; 1 De Gex, M. k. G. 687. («) Sect. 3. 

(/) Sect. 2 ; Fry t. Noble, 20 Beay. 598 ; Clark t. Franklin, 4 Kay k J. 266. 

Iff) Sadg. Vend, k Pur. 545, lltb ed. 

(A) Sut. 19 k 20 Yict. c. 120, 8. 32. See ante, pp. 25, 211. 

(t) Stat. 23 k 24 Yict. c. 126. {k) Sect. 27. 



[*220] *PART II. 

OF INCORPOREAL HEREDITAMENTS. 

Our attention has hitherto been directed to real property of a cor- 
poreal kind. We have considered the usual estates which may be held 
in such property, — the mode of descent of such estates as are inherita- 
ble, — the tenure by which estates in fee simple are holden, — and the 
usual method of the alienation of such estates, whether in the lifetime 
of the owner or by his will. We have also noticed the modification in 
the right and manner of alienation produced by the relation of husband 
and wife. Besides corporeal property, we have seen(a) that there exists 
also another kind of property, which not being of a visible and tangible 
nature, is denominated incorporeal. This kind of property, though it 
may accompany that which is corporeal, yet does not in itself admit of 
actual delivery. When, therefore, it was required to be transferred as 
a separate subject of property, it was always conveyed, in ancient 
times, by writing, that is, by deed ; for we have seen,(6) that formerly 
all legal writings were in fact deeds. Property of an incorporeal kind 
was, therefore said to lie in grants while corporeal property was said to 
lie in livery,{c) For the word grants though it comprehends all kinds 
of conveyance, yet more strictly and properly taken, is a conveyance 
by deed only.((Z) And livery^ as we have seen,(e) is the technical 
name for that delivery which was made of the seisin, or feudal posses- 
r*22n ®^^^' ^^ *every feoffment of lands and houses, or corporeal 
hereditaments. In this difference in the ancient mode of trans- 
fer accordingly lay the chief distinction between these two classes of 
property. But as we have 8een,(/) the act to amend the law of real 
property now provides that all corporeal tenements and hereditaments 
shall, as regards the conveyance of the immediate freehold thereof, be 
deemed to lie in grant as well as in livery.(^) There is, accordingly, 
now no practical diffierence in this respect between the two classes; and 
the lease for a year stamp, to which a grant of corporeal hereditaments 
was previously subject, has been abolished by the recent Stamp Act.(A) 



(a) Ante, p. 10. 


(6) Ante, p. 137. 


(e) Go. Litt. 9 a. 


{d) Shep. Touch. 228. 


(«) Ante, p. 132. 


(/) Ante, p. 165 


\g) Stat. 8 & 9 Vict. c. 106, B. 2. 


[h) Stat. 13 k 14 Vict. c. 97. 
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*CHAPTER I. [*222] 

OF A REVERSION AND A VESTED REMAINDER. 

The first kind of incorporeal hereditament which we shall mention is 
somewhat of a mixed nature, being at one time incorporeal, at another 
not ; and, for this reason, it is not usually classed with those heredita- 
ments which are essentially and entirely of an incorporeal kind. But 
as this hereditament partakes, during its existence, very strongly of the 
nature and attributes of other incorporeal hereditaments, particularly in 
its always permitting, and generally requiring, a deed of grant for its 
transfer, — it is here classed with such hereditaments. It is called, 
according to the mode of its creation, a reversion or a vested remainder. 

If a tenant in fee simple should grant to another person a lease for^ 
term of years, or for life, or even if he should grant an estate tail, it is^ 
evident that he will not thereby dispose of all his interest ; for in each 
case, his grantee has a less estate than himself. Accordingly, on the 
expiration of the term of years, or on the decease of the tenant for life, 
or on the decease of the donee in tail without having barred his estate tail 
and without issue, the remaining interest of the tenant in fee will revert 
to himself or his heirs, and he or his heir will again become tenant in 
fee simple in possession. The smaller estate which he has so granted 
is called, during its continuance, the particular estate, being only a part, 
or particular of the estate iu fee.(a) And, during the continuance of 
such particular estate, the interest of the tenant in fee simple, which 
still remains undisposed of — '''that is, his present estate, in virtue r:|c02qi 
of which he is to have again the possession at some future 



\ tinw— is called his reversi(m.{b) 



If at the same time with the grant of the particular estate he should 
also dispose of this remaining interest or reversion^ or any part thereof, 
to some other person, it then changes its name, and is termed, not a 
reversion^ but a remainder, (c) Thus, if a grant be made by A. a tenant 
in fee simple, to B. for life, and after his decease to C. and his heirs, 
the whole fee simple of A. will be disposed of, and C.*s interest will be 
termed a remainder^ expectant on the decease of B. A remainder, 
therefore, always has its origin in express grant : a reversion merely 

(a) 2 Black. Com. 165. {b) Co. Litt. 22 b, 142, b. (e) Litt ss. 215, 217. 
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arises incidentally, in consequence of the grant of the particular estate. 
It is created simply by the law, vhiie a remainder springs from the act 
of the parties.((2) 

1. And, first, of a reversion. If the tenant in fee simple should have 
made a lease merely for a term of years, his reversion is looked on, in 
law, precisely as a continuance of his old estate, with respect to himself 
and his heir, and to all other persons but the tenant for years. The 
owner of the fee simple is regarded as having simply placed a bailiff on 
his property ;(e) and the consequence is, that, subject to the lease, the 
owner's rights of alienation remain unimpaired, and may be exercised 
in the same manner as before. The feudal possession or seisin has not 
been parted with. And a conveyance of the reversion may, therefore, 
be made by a feoffment, with livery of seisiriy made with the consent of 
the tenant for years. (/)^ But, if this mode of transfer should not be 
r*2241 ^'^^^g^^ eligible, a grant by deed will be *equally eiBcacious. 
^ •* For the estate of the grantor is strictly incorporeal, the tenant 
for years having the actual possession of the lands : so long, therefore, 
as such actual possession continues, the estate in fee simple is strictly an 
incorporeal reversion, which, together with the seisin or feudal posses- 
sion, may be conveyed by deed of grants (^) But, if the tenant in fee 
simple should have made a lease for life, he must have parted with his 
seisin to the tenant for life ; for, an estate for life is an estate of free- 
hold, and such tenant for life will, therefore, during his life, continue to 
be the freeholder, or holder of the feudal seisin.(A) No feoffment can 
consequently be made by the tenant in fee simple ; for he has no seisin 
of which to make livery. His reversion is but a fragment of his old 
estate, and remains purely incorporeal, until, by the dropping of the life 
of the grantee, it shall again become an estate in possession. Till then, 
that is, so long as it remains a reversion expectant on an estate of free- 
hold, it can only be conveyed, like all other incorporeal hereditaments 
when apart from what is corporeal, by a deed of grant.(z) 

We have before mentioned,(Ar) that, in the case of a lease for life 

(d) 2 Black. Com. 163. {e) Walk. DesceoU, 108, (113, 4th ed.) 

(/) Co. Litt. 48 b, n. (8). 

{ff) Perkins, s. 221 j Doe d. Ware v. Cole, 7 Barn. & Cress. 243, 248 (E. C. L. R. vol. 
14); ante, p. 166. 
(A) Watk. Descents, 109 (114, 4th ed.) ; ante, p. 131. 
(t) Shep. Touch. 230. (k) Ante, p. 108. 

^ Because livery of seisin could not be session. . BL 

given unless the feoffor had the actual pos- 
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or years, a tenure is created between the parties, the lessee becoming 
tenant to the lessor. To this tenure are usually incident two things, 
fealtyil) and rent. The oath of fealty is now never exacted ; but the 
rent, which may be reserved, is of practical importance. This rent is 
called in law rent 8ervicey{m) in order to distinguish it from other 
kinds of rent, to be spoken of hereafter, which have nothing to do with 
the services anciently rendered by a tenant to his lord. It consists, 
♦usually, but not necessarily, of money ; for, it may be rendered r#925-i 
in corn, or in anything else.^ Thus, an annual rent of one 
peppercorn is sometimes reserved to be paid, when demanded, in cases 
where it is wished that lands should be holden rent free, and yet that 
the landlord should be able at any time to obtain from his tenant an 
acknowledgment of his tenancy. To the reservation of a rent service, 
a deed was formerly not absolutely necessary. (n) For, although the 
rent is an incorporeal hereditament, yet the law considered that the 
same ceremony, by which the nature and duration of the estate were 
fixed and evidenced, was sufficient also to ascertain the rent to be paid 
for it. But, by the act to amend the law of real property, (o) it is now 
provided, that a lease, required by law to be in writing, of any tene- 
ments or hereditaments shall be void at law, unless made by deed. In 
every case, therefore, where the Statute of Fraud8(/>) has required 
leases to be in writing, they must now be made by deed. But, accord- 
ing to the exception in that statute,(9) where the lease does not exceed 
three years from the making, a rent of two-thirds of the full improved 
value, or more, may slill be reserved by parol merely.* Rent service, 
when created, is considered to be issuing out of every part of the land 
in respect of which it is paid:(r) one part of the land is as much subject 

(/) Ante, p. 115. (m) Co. Litt. 142 a. (n) Litt. s. 214; Co. Litt. 143 a. 

(o) Stat. 8 & 9 Vict. c. 1U6, s. 3, repealing stat. 1 k S Vict. c. 76| s. 4, to the same 
effect. 

{p) Stat. 29 Car. II. c. 3, ante, p. 141. (q) Sect. 2. (r) Co. Litt. 47 a, 142 a. 

^ '* Nothing is more common in America," advantage of a prosperous harvest, and the 

sajs Mr. Morris, in his edition of Smith's tenant escapes the heavy loss which a year 

Lawof Landlord and Tenant, ^' than to make of scarcity might entail upon him. This 

the rent a certain portion of the annual pro- is commonly called letting the land on 

dace of the farm, as, for instance, one-half shares, a form of expression which seems 

the grain, to be delivered in the bushel, and to be sufficiently accurate and quite apt for 

one-half the hay and straw, &c. And it has the expression of the idea intended to be 

always been held that these are good re- conveyed." — Note to p. 91. R. 

servations of rent, in kind, and that they > And this provision of the Statute of 

may be distrained for. It is considered the Frauds, together with its exception, has 

fairest mode of letting, as well for the land- been re-enacted in nearly all of the United 

lord as the tenant. The landlord has the States. R. 
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to it as another.* For the recovery of rent service, the well known 
remedy is by distress and sale of the goods of the tenant, or any other 
person, found on any part of the premises. This remedy for the re- 
covery of rent service belongs to the landlord of common right, without 
r*2261 ^^^ express agreement.(«) In ^modern times it has been ex* 
tended and facilitated by various acts of parliament.(t)^ 

In addition to the remedy by distress, there is usually contained in 
leases a condition of re-entry, empowering the landlord, in default of 
payment of the rent for a certain time, to re-enter on the premises and 
hold them as of his former estate. When such a condition is inserted, 
the estate of the tenant, whether for life or years, becomes determin- 
able on such re-entry. In former times, before any entry could be made 
under a proviso or condition for re-entry on non-payment of rent, the 
landlord was required to make a demand, upon the premises, of the pre- 
cise rent due, at a convenient time before sunset of the last day when 
the rent could be paid according to the condition ; thus, if the proviso 
were for re-entry on non-payment of the rent by the space of thirty 
days, the demand must have been made on the evening of the thirtieth 
day.(u)^ But now, if half a year's rent is due, and no sufficient distress 

(«) Lilt. 88. 213, 214. It mu8t be made between sunrise and sunset, Tutton v. Darke, 
5 H. A; N. 647. 

(t) Scat. 2 Wm. k Marjr, c. 5 ; 8 Anne, c. 14; 4 Geo. II. c. 28 ; and 11 Geo. II. c. 19 ; 
Co. Litt. 47 b, n. (7) ; 8tat. 3 & 4 Will. IV. c. 42, 88. 37, 38 : 14 ft 15 Vict. c. 25, 8. 2. 

(tt) 1 Wms. Saund. 287, n. (16) ; Acocks v. Pliillips, 5 H. A N. 183. 

1 A rent-service, unlike a rent-charge, is the whole land was discharged from the 
apportionable, that is to say, a release of rent ; but it was held by the court that 
part of the laud from the rent, does not such a rent was, in all respects, a rent- 
operate to' free the whole, which is the service, and that by reason of the terms of 
effect of a release in the case of a rent- the charter to William Penn, the Statute of 
charge, as to which, see infra, p. 310, 311. Qaiaempiores had never been in force in that 
It was this distinction which gave rise to province. R. 
the case of IngersoU v. Sergeant, 1 Wharton, > xhe student will find all these statutes 
337, in which an estate in fee simple had succinctly referred to and explained, as also 
been granted, reserving a perpetual rent, those in force on this side of the Atlantic, 
from which the owner of the rent subse- in Mr. Morris' edition of Smith's Landlord 
quently released a portion of the land. It and Tenant, p. 146, et seq. IC 
being admitted that in England, since the ' The demand must also be made in the 
Statute of Quia emptoret^ which prohibited most public part of the premises, and theae 
subinfeudation, a rent-service could not forms must all be observed, even if thero 
be reserved out of an estate in fee simple, be no person on the land to pay. These 
it was contended that the law was the provisions of thv common law are recognized 
same in Pennsylvania, and that the rent and enforced on this side of the Atlantic, 
in question was a rent-charge, and conse- Sperry v. Sperry,8NewUamps. 477 jConnor 
quently, that by the release of a part, t. Bradley, 1 Howard's S. C. B. 211; Mack- 
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is fonnd on the premises, the landlord may recover the premises, at the 
expiration of the period limited by the proviso for re-entry,(a;) by action 
of ejectment, without any formal demand or entry ;(y) bnt all proceed- 

(x) Doe d. Dizoa 7. Roe, 7 G. B. 134, (B. G. L. R. vol. 62.) 

(y) Stat. 15 k 16 Vict. c. 76, s. 210, re-enacting stat. 4 Geo. IT. c. 28, 8. 2. 

of bis remedy at law without affording him 
adequate redress in equity. But when the 
breach consists simply in the non-payment 
of money at the time when it is due, and the 
injury is limited to delay, interest is held to 
be a sufficient compensation, and equity will 
interfere by injunction on the payment of 
principal and interest. Atkins v. Ghilson, 
11 Metcalf, 112; Sanborn v. Woodman, 5 
Gushing, 36. Although these principles 
originated in Ghancery, they are now very 
generally adopted by courts of law, under 
the express or implied authority of different 
statutory enactments, beginning as far back 
as the statutes 8 & 9 William III. c. 11, sect. 
8, and 4 Anne, c. 16, sect. 12, 13, which 
limited the right to recover, on a bond, to 
the actual damage sustained by the obligee, 
and made a payment of principal and interest 
an answer to an action brought for the 
penalty, and coming down to the 4 Geo. II. 
c. 28, sect. 4, which entitled the tenant to 
relief in an ejectment founded on the breach 
of a condition for the non-payment of rent, 
on the payment into court of principal, 
interest, and costs. Even before the pas- 
sage of the last-mentioned statute, the 
courts, though still holding that as a subse- 
quent payment is not a performance of the 
condition, it can be no answer to prior breach 
in point of strict principle, (Sheppard's 
Touchstone, Condition, 134, 143; Green's 
Case, Groke Bliz. 1; 1 Leonard, 262; 3 
Salkeld, 3), held, notwithstanding, that if 
the question arose in an action of ejectment, 
(where the plaintiff could only proceed 
through the help of the Court ; and by the 
aid of a fiction devised for his benefit), they 
would put him to terms, and compel a re- 
linquishment of the forfeiture, on the pay- 
ment of the arrears, with costs and interest. 
Downes ▼. Turner, 2 Salkeld, 697."-^Judge 
Hare's note to Dumpor's ease, 1 Smith's 
Leading Gases. R. 



nbin v. Whetcroft, 4 Harris & M'Henry, 135 ; 
Garret v. Scouten, 3 Denio, 334 ; M*Gormick 
T. McGonnell, 6 Serg. & Rawle, 151. In order 
that the re-entry should not be liable to be 
defeated by the absence or failure of proof 
that it was legally made, it is proper that 
the evidence that the above requisites were 
daly complied with should be collected and 
preserved, which is done by taking the 
depositions of witnesses upon a bill in 
equity filed " to perpetuate testimony," of 
which the student will see the form in 
Brightly's Eq. Jur. 675. 

If the landlord, however, accept rent 
which becomes due after the breach of the 
condition, he waives his right to the forfei- 
ture of the estate, because he thereby affirms 
the lease to have a continuance : Go. Litt. 
211 b. But while, by the common law, one 
could thus regain the possession of an estate 
for the omission to make a payment of 
money at a certain time, equity " regarded 
the condition as intended to enforce the 
performance of the contract, and held that 
if this end were substantially attained, there 
could be no right to use the means for a col- 
lateral or nlterior object, highly disadvan- 
Ugeons to the other party to the agreement. 
Bethlehem v. Annis, 40 N. H. 34. When- 
ever, therefore, the injury occasioned by 
the breach of a condition admits of ad- 
measurement and compensation, the injured 
party will be compelled to accept an equiva- 
lent for his loss, and restrained from exact- 
ing anything further. Skinner v. Dayton, 
2 Johns. Gh. 526, 535 ; Beaty v. Harkey, 2 
S. t M. 563; 3 Leading Gases in Equity, 
658-660, 3d Am. ed. This, however, can 
only be done, when the failure to perform 
the contract, at the time and in the manner 
prescribed by its terms, can be made good 
subsequently : Dunklee v. Adams, 20 Ver- 
mont, 415; Baxter V. Lansing, 7 Paige, 350; 
for it would be obviously unjust, to deprive 
the party entitled to enforce the condition, 
16 
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ings are to cease on payment by the tenant of all arrears and costs, at 
any time before the trial, (z) Formerly also the tenant might, at an in- 
definite time after he was ejected, have filed his bill in the Court of 
Chancery, and he would have been relieved by that Court from the 
r*2^71 '^^^^^^^^^r^ ^^ ^^^ incurred, on his payment to his landlord of 
^ *" -* all arrears and costs. But now, the right of the tenant to ap- 
ply for relief in equity is restricted to six calendar months next after 
the execution of the judgment on the ejectment ;(a) and by a recent 
statute, the same relief may now be given by the Courts of Law.(5) In 
ancient times, also, the benefit of a condition of re-entry could belong 
only to the landlord and his heirs ; for the law would not allow of the 
transfer of a mere conditional right to put an end to the estate of an- 
other.(c) A right of re-entry was considered in the same light as a 
right to bring an action for money due ; which right in ancient times was 
not assignable.^ This doctrine sometimes occasioned considerable in- 
convenience; and in the reign of Henry YIII. it was found to press 
hardly on the grantees from the crown of the lands 6f the dissolved mon- 
asteries. For these grantees were of course unable to take advantage 
of the conditions of re-entry, which the monks had inserted in the leases 
of their tenants. A parliamentary remedy was, therefore, applied for 
the benefit of the favorites of the crown ; and the opportunity was taken 
for making the same provision for the public at large. A statute was 
accordingly passed,((2) which enacts, that as well the grantees of the 
crown as all other persons being grantees(e) or assignees, their heirs, 
executors, successors, ^d assigns, shall have the like advantages 
against the lessees, by entry for non-payment of rent, or for doing of 
waste, or other forfeiture, as the lessors or grantors themselves, or their 
|-^2281 ^^^^^ ^^ successors, might at any time have had or *enjoyed ; 
*- ■* and this statute is still in force.* There exist also further 

(s) Stat 15 & 16 Vict. c. 76, s. 212, re-enacting stat. 4 Qeo. II. c. 2S, s. 4. An under- 
tenant has the same priTilege, Doe d. Wjait y. Byron, 1 C. B. 623, (E. C. L. B. vol. 50.) 

(a) Stat. 15 4^ 16 Vict. c. 76, 8 210, re-enacting stat. 4 Oeo. II. c. 28, 8. 2 ; Bowser v. 
Colby, 1 Hare, 109. 

(6) SUt. 23 t 24 Yict. c. 126, 8. 1. 

(c) Litt. 88. 347, 348 ; Co. Litt. 265 a, n. (1). 

(d) Stat, 32 flen. YIII. c 34 ; Co. Litt. 215 a; Isherwood v. Oldknow, 3 l£aa. ft Selw. 
382, 394. 

(e) A lessee of the reversion is within the act, Wright y. Bnrroaghes, 3 C. B. 685, (B. 
C. L. R. vol. 54.) 

1 The student will find all the law upon > This statute is in force in Pennsjlvania, 

this subject carefully analyzed in Mr. Hare's and it is believed in many of our states, 

note to Dumpor's case, 1 Smith's Leading Report of the Judges, 3 Binney; Plumleigh 

Cases, 99. . R. y. Cook, 13 lUinois, 669. R. 
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means for the reooverj of rent, in certain actions at law, which the 
landlord may bring against his tenant for obtaining payment.^ 

Rent service, being incident to the reversion, passes bj a grant of 
such reversion without the necessity of any express mention of the 
rent.(/) Formerly no grant could be made of any reversion without 
the consent of the tenant, expressed by what was called his attornment 
to his new landlord.(^) It was thought reasonable that a tenant should 
not have a new landlord imposed upon him without his consent ; for, in 
early times, the relation of lord and tenant was of .much more personal 
nature than it is at present. The tenant, therefore, was able to prevent 
his lord from making a conveyance to any person whom he did not 
choose to accept as a landlord ; for he could refuse to attorn tenant to 
the purchaser, and without attornment the grant was invalid. The 
landlord, however, had it always in his power to convey his reversion by 
the expensive process of 9, fine duly levied in the Court of Common 
Pleas ; for this method of conveyance, being judicial in its nature, was 
carried into effect without the tenant's concurrence ; and the attornment 
of the tenant, which for many purposes was desirable, could in such case 
be comp6lled.(A) It can easily be imagined, that a doctrine such as this 

(/) Litt. B8. 228, 229, 572 ; Perk. 8. 113. 

Iff) Litt 88. 651, 567, 568, 569; Go. Litt. 309 a, n. (1). (A) Shep. Touch. 254. 

1 In this connection may properly be no- would not have had, by means of an agree- 
ticed the rule which prohibits the tenant ment or understanding, he shall be estopped 
from denying the title of the landlord in from setting forth anything in opposition to 
any proceeding instituted by him either for its terms or intent in a suit brought in order 
the recovery of rent, or of the possession of to recover such possession. The principle 
the demised premises. The rule itself has was, of necessity, called into being by that 
often been supposed to hare been feudal in feature of the action of ^ectment which re- 
its origin, but a reference to the 58th sec- quires an absolute possessory title in the 
tion of Littleton, where he says, *4t is a plaintiff, and makes, in its absence, the mere 
good plea for the lessee to say, that the les- fact of possession decisive in &vor of de- 
sor had nothing in the tenements at the fendant" Judge Hare's Notes to Doe v. 
time of the lease -" and Coke's commentary Oliver ,- 2 Smith's Leading Gases, 
upon it, Co. Litt. 47 b, "that if the lessor But whate?er may have been the origin 
have nothing in the land, the lessee hath of the rule, it is one now well settled on 
not quid pro quo, nor anything for which he both sides of the Atlantic (see the cases 
should pay any rent," sufficiently shows the collected in Mr. Morris' edition of Smithes 
rule not to have existed at that day, and this Landlord and Tenant, 234, note) : subject, 
belief is confirmed by the remarks in Doe v. however, to the exception that the tenant 
Smythe, 4 Maule 4^ Selwyn, 347. It has may show that he has been bonA fide 
therefore been weU suggested, that "its evicted under a title paramount to that of< 
origin must be sought in the general prin- his landlord, or that hia landlord's title has 
ciple, that where a party has kept or obtained expired. Rawie on Covenants for Title, 264, 
the possession of land, which he otherwise passim. R. 
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was found inconvenient when the rent paid bj the tenant became the 
only service of any benefit rendered to the landlord. The necessity 
of attornment to the validity of the grant of a reversion was accordingly 
abolished by a statute passed in the reign of Queen Anne.(i) But the 
r*22Ql statute very properly provides, (A) that^no tenant shall be *pre- 
^ ■* judiced or damaged by payment of his rent to the grantor, or 
by breach of any condition for non-payment of rent, before notice of 
the grant shall be given to him by the grantee.^ And by a further 
statute,(Q any attornment which may be made by tenants without their 
landlords' consent, to strangers claiming title to the estate of their 
landlords, is rendered null and void.* Nothing, therefore, is now neces- 
sary for the valid conveyance of any rent service, but a grant by deed 
of the reversion, to which such rent is incident. When the conveyance 
is made to the tenant himself, it is called a relea%e\m) 

The doctrine, that rent service, being incident to the reversion, 
always follows such reversion, formerly gave rise to the curious and 
unpleasant consequence of the rent being sometimes lost when the 
reversion was destroyed. For it is possible, under certain circum- 
stances, that an estate may be destroyed and cease to exist. For 
instance, suppose A. to be a tenant of lands for a term of years, and 
B. to be his under-tenant for a less term of years at a certain rent ; 
this rent is an incident of A.'s reversion, that is, of the term of years 

(i) Stat. 4 & 5 Anne, c. 16, 8. 9. {k) Sect. 10. 

(Q Stat II Geo. II. c. 19, s. II. (m) Ante, p. 166. 

^ This proTision of the statute of Anne J. Marshall, 104), and where it is not of 

is considered to be in force in Pennsylvania, binding authority, and is well settled that a 

3 Binney, 625, as in other states. Farley v. payment of rent by the teaant to a mort- 

Thompson, J5 Mass. 26 ; Burden v. Thayer, gagee, claiming under a mortgage prior to 

3 Metcalf, 78 ; New York Revised Statutes, the lease, and who has at the time a right 

vol. I^ p. 739, { 146 ; Baldwin v. Walker, of entry, is a sufficient defence to an action 

21 Connectiout. 168; Coker y. Pearsall, 6 brought to recover the rent by the landlord. 

Alabama, 542. R. Jones v. Clark, 20 Johns. 61 ; Magill v. 

s There is, however, this proviso, "Noth- Hinsdale, 6 Connecticut, 469; Qeorge v. 

ing herein contained shall extend to vacate Putney, 4 Cush. 355 ; Greeno v. Munson, 

or affect any attornment made pursuant to, 9 Verm. 37 ; Chambers y. Pleak, 6 Dana, 

and in consequence ofsome judgment at law, 428: Pope v. Biggs, 9 Bam. & Cress 245. 

or decree or order of a court of equity, or See Mayor of Poole v. Whitt, 15 Mees*. k 

made with the privilege and consent of the Welsby, 577; Waddilove v. Barnet, 2 Bing. 

landlord or landlords, lessor or lessors, or N. C, 538 : Franklin v. Carter, 1 Com. 

to any mortgagee after the mortgage is be- Bench, 760 ; Graham v. Alsopp, 3 Ezche- 

come forfeited." The fairness of this pro- quer, 198; Rawle on Covenants for Title, 

viso is sufficiently manifest, and the rule it 264 ; note to Moss v. Gallimore, 1 Smith's 

contains has been observed both where Leading Cases, 847 , 6th Am. Ed., passim, 
such a statute is (Lunsford v. Turner, 5 J. R. 
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belonging to A. If, then, A.'s term should by any means be destroyed, 
the rent paid to him by B. would, as an incident of such term, have 
hitherto been destroyed also. Now, by the rules of law, a conveyance of 
the immediate fee simple to A. would at once destroy his term, — it not 
being possible that tfie term of years and the estate in fee simple should 
subsist together. In legal language the term of years would be merged 
in the larger estate in fee simple ; and the term being merged and gone, 
it followed, as a necessary consequence, that all its incidents, of which 
B.'b rent was one, should cease also.(n) This unpleasant result was 
some time since ^provided for and obviated with respect to r^fcooAi 
leases surrendered in order to be renewed, — the owners of the ^ -' 
new leases being invested with the same right to the rent of under- 
tenants, ani the same remedy for recovery thereof, as if the original 
leases had been kept on foot.(o) But in all other cases the incon- 
venience continued, until a remedy was provided by the act to simplify 
the transfer of property. (p) This act, however, was shortly afterwards 
repealed by the act to amend the law of real pi*operty,(9) which pro- 
vides, in a more efficient though somewhat crabbed clause,(r) that, when 
the reversion expectant on a lease, made either before or after the 
passing of the act, of any tenements or hereditaments of any tenure, 
shall after the 1st of October, 1845, be surrendered or merged, the 
estate, which shall for the time being confer, as. against the tenant 
under the same lease, the next vested right to the same tenements or 
hereditaments, shall, to the extent and for the purpose of preserving 
such incidents to and obligations on the same reversion as but for the 
surrender or merger thereof would have subsisted, be deemed the rever- 
sion expectant on the same lease. 

2. A remainder chiefly differs from a reversion in this, — that between 
the owner of the particular estate and the owner of the remainder 
(called the remainder-man) no tenure exists. They both derive their 
estates from the same source, the grant of the owner in fee simple; and 
one of them has no more right to be lord than the other. But as all 
estates must be holden of some person, — in the case of a grant of a 
particular estate with a remainder in fee simple, the particular tenant 
and the remainder-man both hold their estates of ""the same r^tcoo-in 
chief lord as their grantor held before.(«) It consequently fol- *- *" J 

(n) Webb v. Rnsaell, 3 T. R. 393. 

(o) Stat 4 Geo. II. c. 28, s. 6; 3 Prest Cony. 138 ; extended to crown lands by stat. 8 
k 9 Vict. c. 99, 8. 7. (p) Stat. 7 4 8 Vict c, 76, b. 12. 

(j) Stat 8 4 9 Vict. c. 106. (r) Sect 9. 

(«} Litt 8. 215. 
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lows, that no rent service is incident to a remainder, as it nsually is to a 
reversion ; for rent service is an incident to tenure, and in this case no 
tenure exists. The other point of difference between a reversion and a 
remainder we have already noticed,(f) namely, that a reversion arises 
necessarily from the grant of the particular estate, being simply that 
part of the estate of the grantor which remains undisposed of, but a 
remainder is always itself created by an express grant. 

We have seen that the powers of alienation possessed by a tenant in 
fee simple enable him to make a lease for a term of years, or for life, 
or a gift in tail, as well as to grant an estate in fee simple. But these 
powers are not simply in the alternative, for he may exercise all these 
powers of alienation at one and the same moment ; provided, of course, 
that his grantees come in one at a time, in some prescribed order, the 
one waiting for liberty to enter until the estate of the other is deter- 
mined. In such a case the ordinary mode of conveyance is alone made 
use of; and until the passing of the act to amend the law of real pro- 
perty,(K) if a feoffment should have been employed, there would have 
been no occasion for a deed to limit or mark out the estates of those 
who could not have immediate possession. (t^) The seisin would have 
been delivered to the first person who was to have possession ;{w) and if 
such person was to have been only a tenant for a term of years, such 
seisin would have immediately vested in the prescribed owner of the 
first estate of freehold, whose bailiff the tenant for years is accounted to 
r'^2S21 ^^* ^^^^ ^^^^ ^^^^ ^freeholder, on the determination of his 
•^ estate, the seisin, by whatever means vested in him, will devolve 
on the other grantees of freehold estates in the order in which their estates 
are limited to come into possession. So long as a regular order is thus 
laid down, in which the possession of the lands may devolve, it matters 
not how many kinds of estates are granted, or on how many persons 
the same estate is bestowed. Thus a grant may be made at once to fifty 
different people separately for their lives. In such case the grantee for 
life who is first to have the possession is the particular tenant to whom, 
on a feoffment, seisin would be delivered, and all the rest are remainder^ 
men ; while the reversion in fee simple, expectant on the decease of 
them all, remains with the grantor. The second grantee for life has a 
remainder expectant on the decease of the first, and will be entitled to 
possession on the determination of the estate of the first, either by his 
decease, or in case of his forfeiture, or otherwise. The third grantee 

(t) Ante, p. 223. (v) Stat 8 & 9 Vict c. 106, 8. 3 ; ante, p. 141. 

(v) Litt B. 60; Go. Litt 143 a. (w) Litt 8. 60; 2 Black. Com. 167. 
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must wait till the estate both of the first and second shall have deter- 
mined ; and so of the rest. The mode in which such a set of estates 
wonld be marked oat as follows : — To A. for his life, and after his 
decease to B. for his life, and after his decease to C. for his life, and so 
on. This method of limitation is qnite sufficient for the purpose, 
although it by no means expresses all that is meant. The estates of B. 
and C. and the rest are intended to be as immediately and effectually 
Tested in them, as the estate of A. ; so that if A. were to forfeit his 
estate, B. would have an immediate right . to the possession ; and so 
again C. wonld have a right to enter, whenever the estates both of A. 
and B. might determine. But, owing to the necessary infirmity of lan- 
guage, all this cannot be expressed in the limitations of every ordinary 
deed. The words ^'and after his decease" are, therefore, considered a 
sufficient expression of an intention to confer a vested remainder after 
an estate for life. In the case we '''have selected of numerous r*233l 
estates, every one given only for the life of each grantee, it is ^ "^ 
manifest that very many of the grantees can derive no benefit ; and, 
should the first grantee survive all the others, and not forfeit his estate, 
not one of them will take anything. Nevertheless, each one of these 
grantees has an estate for life in remainder, immediately vested in him; 
and each of these remainders is capable of being transferred, boch at 
law and in equity, by a deed of grant, in the same manner as a rever- 
sion. In the same way, a grant may be made of a term of years to one 
person, an estate for life to another, an estate in tail to a third, and 
last of all an estate in fee simple to a fourth ; and these grantees may 
be entitled to possession in any prescribed order, except as to the grantee 
of the estate in fee simple, who must necessarily come last; for his 
estate, if not literally interminable, yet carries with it an interminable 
power of alienation, which would keep all the other grantees for ever 
out of possession. But the estate tail may come first into possession, 
then the estate for life, and then the term of years ; or the order may 
be reversed, and the term of years come first, then the estate for life, 
then the estate tail, and lastly the estate in fee simple, which, as we 
have said, must wait for possession till all the others shall have been 
determined. When a remainder comes after an estate tail, it is liable 
to be barred by the tenant in tail, as we have already seen. This risk 
it must run. But, if any estate, be it ever so small, is always ready, 
from its commencement to its end, to come into possession the moment 
the prior estates, be they what they may, happen to determine, — it is 
then a vested remainder, and recognized in law as an estate grantable 
by deed.(2;) It would be an estate in possession, were it not that other 

(x) Feame, Cont. Rem. 216; 2 Prest. Abst 113. 
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estates have a prior claim; and their priority alone postpones, or 
r*2341 P^^^^P^ *may entirely prevent, possession being taken by the 
remainder-man. The gift is immediate; but the enjoyment 
must necessarily depend on the determination of the estates of those 
who have a prior right to the possession. 

In all the cases which we have as yet considered, each of the 
remainders has belonged to a different person. No one person has had 
more than one estate. A^ B. and C. may each have had estates for 
life ; or the one may have had a term of years, the other an estate 
for life, and the last a remainder in tail, or in fee simple. But no one 
of them has as yet had more than one estate. It is possible, however, 
that one person may have, under certain circumstances, more than one 
estate in the same land at the same time,— ^ne of his estates being in 
possession, and the other in remainder, or perhaps all of them being 
remainders. The limitation of a remainder in tail, or in fee simple to 
a person who has already an estate of freehold, as for life, is governed 
by a rule of law, known by the name of the rule in Shelley' % ca%e^ — so 
called from a celebrated case in Lord Coke's time, in which the subject 
was much di8cu8sed,(y) — although the rule itself is of very ancient 
date. (2;) As this rule is generally supposed to be highly technical, and 
founded on principles not easily to be perceived, it may be well to pro- 
ceed gradually in the attempt to explain it.' 

(y) Shelley's case, 1 Hep. 94, 104. 

(z) Tear Book, 18 Edw. II. 577, translated 7 Man. k Gran. 944, n. (E. C. L. R. toI. 49.) 

1 The reader of Shelley's case will obserre of the ancestor had been held to take by 

that in the case itself no question arose upon purchase, they would not, upon the death of 

the rule, but the latter is so clearly stated in the ancestor, have been liable to the burdens 

the argument that it is always called by the imposed upon a descent, or the lord or donor 

name stated in the text. R. might be prejudiced by the loss of wardship, 

* The rule itself is this. When the ances- marriage, and other fruits of tenure. By 

tor, by any gift or conveyance, takes an some it has been said, that the rule had its 

estate of freehold, and in the same gift or origin from the prejudice that might happen 

conveyance, an estate is limited, either me- to the heirs themselves, by the loss of the 

diately or immediately, to his heirs in fee or remainder, if the ancestor should do any- 

in tail, in such case "the heirs" are words thing to forfeit or determine his estate for 

of limitation of the estate, and not words of life after the determination of the interme- 

purchase. diate estate ; for they, not being capable of 

The different speculative opinions as to taking such remainder, when such preceding 

the origin of the rule are thus condensed in estates ended, could never after lay claim to 

a very recent work. " It has been supposed it ; and so an unwary ancestor might defeat 

by some that the rule is of feudal origin, and his heir of the purchase *, or lastly, from the 

was introduced to prevent frauds upon conformity or parity of reason they bear to 

tenure, for if the heir or heirs of the body a limitation to A. and his heirs, or heirs 
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We ha?e already seen, that, in ancient times, the feudal holding of 
an estate granted to a vassal continued only for his life, (a) And from the 
earliest times to the present day a grant or conveyance of lands, made 



by any instrument (a will only excepted),(6) to A. B. *simply, 



[*235] 



without further words, will give him an estate for his life, and 
no longer. If the grant was anciently made to him and his heirs, his 
heir, on his death, became entitled ; and it was not in the power of the 
ancestor to prevent the descent of his estate accordingly. He could 
not sell it without the consent of his lord ; much less could he then 
devise it by his will. The ownership of an estate in fee simple was 
then but little more advantageous than the possession of a life interest 
at the present day. The powers of alienation belonging to such owner- 
ship, together with the liabilities to which it is subject, have almost all 
been of slow and gradual growth, as has already been pointed out in 
different parts of the preceding chapters.((;) A tenant in fee simple was, 
accordingly, a person who held to him and his heirs ; that is, the land 
was given to him to hold for his life, and to his heirs, to hold after his 
decease. It cannot, therefore, be wondered at, that a gift, expressly in 



(a) Ante, p. 17. 

(c) Ante, pp. 17, 34—40, 58—61. 



(5) 38 Edw. in. 26 b ; 40 Sdw. III. 9. 



male or female, of his body ; for as the one 
gives an estate for life, bj implication, and 
more, so the other girea him the same in 
express words, and more ; and ezpressio 
eorum qnse tacite insunt nihil operatnr. 
And the interposition of another estate be- 
tween them, onlj breaks the order of the 
limitation, not the operation of the words ; 
which being the same in both cases, ought 
to have the same operation and construc- 
tion, Feame, Gont. Rem. 83, 85. Mr. Justice 
Blackstone, in Perrin v. Blake, was rather 
inclined to believe that the rule was estab- 
lished to prevent the inheritance from being 
in abejance ; and that one principal foun- 
dation of it was to obviate the mischief of 
too freqnentlj putting the inheritance in 
suspense or abejance. Another fonndation, 
he said might be, and was probably laid in 
a principle diametrically opposite to the 
genius of feudal institutions, namely, a 
desire to facilitate the alienation of land, 
and to throw it into the tract of commerce, 
one generation sooner, by vesting the inhe- 
ritance in the ancestor, than if he continued 
tenant for life, and the heir was declared a 



purchaser. The learned Judge refers to 
what he believes to be the earliest case in 
which the principle was established (18 Ed. 
II. fol. 577), for the purpose of facilitating 
the alienation of the land by charging it 
with the debts of the ancestor. Mr. Har- 
grave considered the rule as one branch of 
a policy of law adopted to prevent the an- 
nexation to a real descent, of the qualities 
and properties of a purchase; so that in 
effect the object of the rule was that no man 
should raise in another an estate of inherit- 
ance, and at the same time make the heir of 
that person purchasers. 1 Harg. Law Tracts, 
572 ; Feame, 85, 86. 

" The origin of the rule, however plausi- 
ble may be the suggestions of learned men 
upon the subject, is lost in obscurity; but 
whatever that may be, or whether its con- 
tinuance can be justified upon any rational 
grounds, it still remains as firmly rooted in 
English jurisprudence as any other rule 
whose origin is clear, and whose utility is 
manifest." Tudor's Leading Gases on Real 
Property, 482. R. 
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these terms, ^' To A. for his life, and after his decease to his heirs," 
should have been anciently regarded as identical with a gift to A. and 
his heirs, that is, a gift in fee simple. Nor, if such was the law for- 
merly, can it be matter of surprise that the same rule should hare con- 
tinued to prevail up to the present time. Such indeed has been the case. 
Notwithstanding the vast power of alienation now possessed by a tenant 
in fee simple, and the great liability of such an estate to involuntary 
alienation for the purpose of satisfying the debts of the present tenant, the 
same rule still holds; and a grant to A. for his life, and after his decease 
to his heirs, will now convey to him an estate in fee simple, with all its 
incidents ; and in the same manner, a grant to A. for his life, and after 
his decease to the heirs of his body, will now convey to him an estate 
tail as effectually as a grant to him and the heirs of his body. In these 
r*2361 ^^^^9 '^therefore, as well as in ordinary limitations to A. and 
•^ his heirs, or to A. and the heirs of his body, the words heirSy 
and fieira of his body, are said to be words of limitation^ that is, words 
which limit or mark out the estate to be taken by the grantee.((2) At 
the present day, when the heir is perhaps the last person likely to get 
the estate, these words of limitation are regarded simply as formal means 
of conferring powers and privileges on the grantee — as mere technicali- 
ties, and nothing more. But, in ancient times, these same words of 
limitation really meant what they said, and gave the estate to the heirs, 
or the heirs of the body of the grantee, after his decease, according to 
the letter of the gift. The circumstance, that a man's estate was to go 
to his heir, was the very thing which, afterwards, enabled him to convey 
to another an estate in fee simple. («) And the circumstance, that it 
was to go to the heir of his body, was that which alone enabled him, in 
after times, to bar an estate tail and dispose of the lands entailed by 
means of a common recovery. 

Having proceeded thus far, we have already mastered the first branch 
of the rule in Shelley's case^ namely, that which relates to estates in 
possession. This part of the rule is, in fact, a mere enunciation of the 
proposition already explained, that when the ancestor, by any gift or 
conveyance, takes an estate for life, and in the same gift or conveyance* 

(d) See ante, pp. 133, 134; Perrin v. Blake, ante, pp. 196, 196. 

(e) Ante, p. 40. 

1 It mast be by the same gift or convey- Fonnereau v. Fonnereau, Donglass' Rep. 508. 

ance ; for, if one by deed give an estate to A will and schedule, or it is presumed, a 

his son for life, and by his will devise it to will and codicils, are, however, to be con- 

the heirs male of his body, the son takes sidered, as to this, as one instrument. Hayes 

only an estate for life, with remainder in tail d. Foorde v. Foorde, 2 VTm. Blacks. 698. 
to hiB heirs male, as purchasers. Doe d. B. 
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an estate^ is immediately limited to his heirs in fee or in tail, the words 
'' the heirs '' are words of limitation of the estate of the ancestor. Sap- 
pose^ however, that it should anciently have been wished to interpose 
between the enjoyment of the lands by the ancestor and the enjoyment 
by the heir, the possession of some other party for some limited estate, 
as for his '''own life. Thns, let the estate have been given to ritio&ll 
A. and his heirs, but with a vested estate to B. for his own life, *" '* 
to take eifect in possession next after the decease of A.— *thus suspend- 
ing the enjoyment of the lands by the heir of A. until after the deter- 
mmation of the life estate of B. In such a case it is evident that B. 
would have had a vested estate for his life, in remainder, expectant on 
the decease of A. ; and the manner in which such remainder would have 
been limited would, as we would have 8een,(/) have been to A. for his 
Ufe, and after his decease to B. for his life. The only question then 
remaining would be as to the mode of expressing the rest of the inten- 
tion, — namely, that, subject to B.'s life estate, A. should have an estate 
in fee simple. To this case the same reasoning applies, as we have 
already made use of in the case of an estate to A. for his life, and after 
his decease to his heirs. For an estate in fee simple is an estate, by its 
very terms, to a man and his heirs. But, in the present case, A. would 
have already had his estate given him by the first limitation to himself 
for his life ; nothing therefore, would remain but to give the estate to 
his heirs, in order to complete the fee simple. The last remainder 
would, therefore, be to the heirs of A. ; and the limitations would run* 
thus : ^^ To A. for his life, and after his decease to B. for his life, and 
after his decease to the heirs of A." The heir, in this case, would not 
have taken any estate independently of his ancestor any more than in 
the common limitation to A. and his heirs ; the heir could have claimed 
the estate only by its descent from his ancestor, who had previously 
enjoyed it during his life ; and the interposition of the estate of B. would 
have merely postponed that enjoyment by the heir, which would other- 
wise have been immediate. But we have seen that the very circum- 
stance of a man's having an estate which is to go to his heir will now 
give him a power of alienation either *by deed or will, and r*2381 
enable him altogether to defeat his heir's expectations* And, ^ -^ 

(/) Ante, p. 232. 

' In noticing the snbject of equitable ble ; for, where one is legal and the other 

estates being governed by the same rules as equitable, the rule does not applj, and the 

legal estates, it has been before (supra, p. heirs take as purchasers. Jones t. Lord Say 

152 tt.) noticed that the rule in Shelley's and Sele, 8 Viner's Abr. 262, pi. 19; Curtis 

case applies to the former as well as to the v. Rice, 12 Yesey, 89; Adams y. Adams, 6 

latter. It is necessary, however, that both Queen's Bench, 860 ; Tallman v. Wood, 26 

the estates should be legal, or both equita- Wendell, 9. R. 
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in a cade like the present, the same privilege will now be enjoyed by A. ; 
for while he cannot by any means defeat the vested remainder belonging 
to 6. for his life, he may, subject to B.'s life interest, dispo3<> of the 
whole fee simple at his own discretion. A. therefore will now have in* 
these lands, so long as B. lives, two estates, one in possession and the 
other in remainder. In possession A. has, with regard to B. an estate 
only for his own life. In remainder, expectant on the decease of B. he 
has, in conseqnence of his life interest being followed by a limitation to 
his heirs, a complete estate in fee simple. The right of B. to the pos- 
session, after A.'s decease, is the only thing which keeps the estate 
apart, and divides it, as it were, in two. If, therefore, B. should die 
during A.'s life, A. will be tenant for his own life, with an immediate 
remainder to his heirs ; in other words, he will be tenant to himself and 
his heirs, and will enjoy, without any interruption, all the privileges 
belonging to a tenant in fee simple. 

By parity of reasoning, a similar result would follow, if the remain- 
der were to the heirs of the body of A. or for an estate in tail, instead . 
of an estate in fee simple. The limitation to the heirs of the body of A. 
would coalesce, as it is said, with his life estate, and give him an estate 
tail in remainder, expectant on the decease of B. ; and if B. were to 
die during his lifetime, A. would become a complete tenant in tail in 
possession. 

The example we have chosen, of an intermediate estate to B. for life, 
is founded on a principle evidently applicable to any number of inter- 
mediate estates, interposed between the enjoyment of the ancestor and 
that of his heir. Nor is it at all necessary that all these estates should 
P^QOQ-i be for life only ; for some of them may "^be larger estates, as 
*" -^ estates in tail. For instance, suppose lands given to A. for his 
life, and after his decease to B. and the heirs of his body, and in default 
of such issue (which is the method of expressing a remainder after an 
estate tail), to the heirs of A. In this case A. will have an estate for 
life in possession, with an estate in fee simple in remainder, expectant 
on the determination of B.'s estate tail. An important case of this kind 
arose in the reign of Edward III.(^) Lands were given to one John 
de Sutton for his life, the remainder, after his decease, to John his son, 
and Eline, the wife of John the son, and the heirs of their bodies; and 
in default of such issue, to the right heirs of John the father. John 
the father died first; then John and Eline entered into possession. John 

(if) Provost of Beverley's case, Year Book, 40 Bdw. III. 9. See 1 Prest. Estates, 304. 
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the son then died, and afterwards Eline his wife, without leaving any 
heir of her body. R. another son, and heir at law of John de Sutton, 
the father, then entered. And it was decided by all the justices that 
he was liable to pay a relief{h) to the chief lord of the fee, on account 
of the descent of the lands to himself from John the father. Thorpe, 
who seems to have been a judge, thus explained the reason of the 
decision: — "You are in as heir to your father, and your brother 
[father ?] had the freehold before ; at which time, if John his son and 
Eline had died [without issue] in his lifetime, he would have been tenant 
in fee simple."^ 

The same principles will apply where the first estate is an estate in 
tail, instead of an estate for life. Thus, suppose lands to be given to 
A. and the heirs male of his body begotten, and in default of such issue, 
to the heirs female of his body begotten. (t) Here, in default of male 
heirs of the body of A. the heirs female will inherit from their ancestor 
the estate in tail female, *wbich by the gift had vested in him. r*2401 
There is no need to repeat the estate which the ancestor enjoys ^ ~' 
for his life, and to limit the lands, in default of heirs male, to him and 
to the heirs female of his body begotten. This part of his estate in tail 
female has been already given to him in limiting the estate in tail male. 
The heirs female, being mentioned in the gift, will be supposed to take 
the lands as heirs, that is, by descent from their ancestor, in whom an 
estate in tail female must consequently be vested in his lifetime. For, 
the same rule, founded on the same principle, will apply in every 
instance; and this rule is no other than the rule in Shelley s case, which 
lays it down for law, that when the ancestor, by any gift or conveyance, 
takes an estate of freehold, and, in the same gift or conveyance an estate 
is limited, either mediately or immediately, to his heirs in fee or in tail, 
the words "the heirs" are words of limitation of the estate of the 
ancestor. The heir, if he should take any interest, must take as heir 
by descent from his ancestor; for he is not constituted, by the words of 
the gift or conveyance, a purchaser of any separate and independent 
estate for himself.^ 

(A) See ante, pp. HI, 113, 115. (t) Litt. b. 719; Co. Litt. 376b. 

1 »< Of all the cases particularized in the doubt of the point decided, and it is material 

report" (of Shellej's case), says Mr. Preston, that one of the express grounds of the ad- 

snpra, '*this alone is intelligible, and it is judication was that the ancestor had a/r«e- 

tbe only case from which any conclusion to hold preceding. ^^ R. 

the rule under consideration can be drawn. ' On this side of the Atlantic, the rule in 

That case, however, is so clear and precise Shelley's case is, in most of the states, 

to the purpose, that it does not leare a adopted as part of the common law, James' 
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The rule, it will be observed, requires that an estate of freehold merely 
should be taken by the ancestor, and not necessarily an estate for the 
whole of his own life or in tail. In the examples we have given, the 
ancestor has had an estate at least for his own life, and the enjoyment 
of the lands by other parties has postponed the enjoyment by his heirs. 



claim, 1 Dallas, 47 ; Findlay y. Riddle, 3 
Binnej, 152 ; George t. Morgan, 4 Harris, 
95 ; Dott y. CanniDgton, 1 Bay, 453 ;. Carr 
y. Porter, 1 McCord*g Ch. R. 60 ; Davidfion 
y. DayidsoQ, 1 Hawlu, 163 ; Roy y. Gamett, 
2 Washington, 9 ; Smith y. Chapman, 1 Hen. 
k Mumf. 240 ; Lyles y. Digge, 6 Har. and 
Johns. 364 ; Chilton y. Henderson, 9 Gill, 
432 J Polk y. Paris, 9 Georgia, 209 ; McFeeley 
y. Moore, 5 Hammond, 465. ** The mle in 
Shelley's case," said the late Cb. J. Gibdonj 
in Hileman y. Bouslaugh, 1 Harris, 351; 
** ill deserves the epithets bestowed on it in 
the argument. Thongh of feudal origin, it 
is not a relic of barbarism, or a part of the 
rubbish of the daric ages. It is part of a 
system ; an artificial one, it is true, but still 
a system, and a complete one. The use of 
it, while fiefs were predominant, was to 
cecure the fruits of the tenure, by preventing 
the ancestor from passing the estate to the 
heir, as a purchaser, through a chasm in 
the descent, disencumbered of the burdens 
incident to it as an inheritance ; but Mr. Har- 
grave, Mr. Justice Blacl£i»tone, Mr. Fearne, 
Chief Baron Gilbert, Lord Chancellor Parker, 
and Lord Mansfield, ascribe it to concomi- 
tant objects of more or less value at this day ; 
among them, the unfettering of estates, by 
yesting the inheritance in the ancestor, and 
making it alienable a generation sooner than 
it would otherwise be. However that may 
be, it happily falls in with the current of our 
policy. By turning a limitation for life, with 
remainder to heirs of the body, into an 
estate tail, it is the handmaid, not only of 
Taltarum's case (as to which, see supra^ p. 
42), but of our statute for barring entails by 
a deed acknowledged in court; and where 
the limitation is to heirs general, it cuts off 
what would otherwise be a contingent re- 
mainder, destructible only by a common 
recovery. In a masterly disquisition on the 
principles of expounding dispositions of real 



estate, Mr. Hayes, who had sounded the pro- 
foundest depths of the subject, is by no means 
clear that the rule ought to be abolished even 
by the legislature ; and. Mr. Hargrave shows, 
in one of his tracts, that to engraft purchase 
on descent, would produce an amphibious 
species of inheritance, and confound a settled 
distinction in the law of estates. It is admit- 
ted that the rule subverts a particular inten- 
tion in perhaps every instance ; for, as was 
said in Roe v. Bedford, 4 Maule k Selw. 363, 
it is proof against even an express declaration 
that the heirs shall take as purchasers. But 
it is an intention which the law cannot in- 
dulge, consistently wjth the testator's general 
plan, and which is necessarily subordinate 
to it. It is an intention to create an inalien- 
able estate tail in the first donee, and to 
inyert the rule of interpretation, by making 
the general intention subservient to the par- 
Ucular one. A donor is no more competent 
to make tenancy for life a source of inherit- 
able succession, than he is competent to 
create a perpetuity, or a new canon of descent . 
The mle is too intimately connected with the 
doctrine of estates to be separated from it 
without breaking the ligaments of property. 
It prevails in Maryland, Georgia, Tennessee, 
as well as, perhaps, in most of the other 
states, and it prevailed in New York till it 
was abolished by statute. We have no such 
statute ; and it has always been recognized 
by this court as a rule of property." 

The rule has, however, been abolished by- 
statute in Maine, Massachusetts, Connecticut, 
New York, Illinois, Missouri, and Michigan ; 
in Mississippi, as to real estate only, Powell 
v. Brandson, 24 Miss. 343; and in New 
Hampshire and New Jersey, in cases of 
devises only ; see Bowers v. Porter, 4 Pick- 
ering, 205; Richardson y. Wheatland, 7 
Metcalf, 172 ; Goodrich v. Lambert, 10 Con- 
necticut, 448. R. 
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But the ancestor himself, as well as his heirs, may be deprived of pos- 
session for a time; and yet an estate in fee simple or fee tail may be 
effectually vested in the ancestor, subject to such deprivation. For 
instance, suppose lands to be given to A. a widow, during her life, pro- 
vided she continue a widow and unmarried, and after her marriage, to 
fi. and his heirs during her life, and after her decease, to her r^oAil 
heirs, '^'Her^, A. has an estate in fee simple, subject to the 
remainder to B. for her life, expectant on the event of her marrying 
again.(A;) For to apply to this case the same reasoning as to the former 
ones, A. has still an estate to her and to her heirs. She has the free- 
hold or feudal possession, and after her decease, her heirs are to have 
the same. It matters not to them that a stranger may take it for a 
while. The terms of the gift declare that what was once enjoyed by the 
ancestor shall afterwards be enjoyed by the heirs of such ancestor. 
These very terms then make an estate in fee simple, with all its inci- 
dental powers of alienation, controlled only by the rights of B. in respect 
of the estate conferred on him by the same gift. 

But if the ancestor should take no estate of freehold under the gift, 
but the land should be granted only to his heirs, a very different effect 
would be produced. In such a case a most material part of the defi- 
nition of an estate in fee simple would be wanting. For an estate in 
fee simple is an estate given to a man and his heirs, and not merely to 
the heirs of a man. The ancestor, to whose heirs the land was granted, 
would accordingly take no estate or interest by reason of the gift to his 
heirs. But the gift, if it should ever take effect, would be a future con- 
tingent estate for the person whd, at the ancestor's decease, should 
answer the description of heir to his freehold estates. The gift would 
accordingly fall within the class of future estates, of which an explana- 
tion is endeavored to be given in the next chapter. (2) 

(*) Curtis T. Price/ 12 Ves. 89; 

{I) The most concise account of the rule in Shelley's case, together with the principal 
distioctions which it involves, is that given hj Mr. Watkins in his Essay on the Law of 
DescenU, 154, et seq. (194, 4th ed.) 



256 OF INCORPOREAL HEREDITAMENTS. 

[*242] *CHAPTER II. 

OF A CONTINGENT REMAINDER. 

Hitherto we have observed a very extensive power of alienation 
possessed by a tenant in fee simple. He may make an immediate grant, 
not of one estate merely, or two, but of as many as he may please, pro- 
vided he ascertain the order in which his grantees are to take possess- 
ion.(a) This power of alienation, it will be observed, may in some 
degree render less easy the alienation of the land at a future time ; for, 
it is plain that no sale can in future be made of an unincumbered estate 
in fee simple in the lands, unless every owner of each of these estates 
will concur in the sale, and convey his individual interest, whether he 
be the particular tenant, or the owner of any one of the estates in re- 
mainder. But if all these owners shouIcK concur, a valid conveyance of 
an estate in fee simple can at any time be made. The exercise of the 
power of alienation, and in the creation of vested remainders, does not, 
therefore, withdraw the land for a moment from that constant liability 
to complete alienation, which it has been the sound policy of modern 
law as much as possible to encourage. 

But, great as is the power thus possessed, the law has granted to a 
tenant in fee simple, and to every other owner to the extent of his es- 
tate, a greater power still. For, it enables him, under certain restric- 
tions, to grant estates to commence in interest, and not in possession 
merely,. at a future time. So that during the period which may elapse 
before the commencement of such estates, the land may be withdrawn 
ruitfAQ-i f^o^ ^^ former ^liability to complete alienation, and be tied up 
for the benefit of those who may become the owners of such 
future estates. The power of alienation is thus allowed to be exercised 
in some degree to its own destruction. For, till such future estates 
come into existence, they may have no owners to convey them. Of these 
future estates there are two kinds, a contingent remainder, and an exe- 
cutory interest. The former is allowed to be created by any mode of 
conveyance. The latter can arise only by the instrumentality of a will, 
or of a i^e executed, or made into an estate, by the Statute of Uses. 
The nature of an executory interest will be explained in the next chap- 
ter. The present will be devoted to contingent remainders, which, 

{a) Ante, pp. 231, 232. 
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though abolished by the act to simplify the transfer of property,(i) were 
revived the next session by the act to amend the law of real property,(c) 
by which the former act, so far as it abolished contingent remainders, 
was repealed as from the time of its taking effect. 

The simplicity of the common law allowed of the creation of no other 
estate than particular estates, followed by the vested remainders, which 
have already occupied our attention. A contingent remainder — a re- 
mainder not vested, and which never might vest, — was long regarded 
as illegal. Down to the reign of Henry VI. not one instance is to be 
found of a contingent remainder being held valid.(d) The early au- 
thorities on the contrary are rather opposed to such a conclusion.(e) 
And, at a later period, the authority of *Littleton is express,(/) r»244i 
that every remainder, which beginneth by a deed, must be in 
him to whom it is limited, before livery of seisin is made to him who is 
to have the immediate freehold. It appears, however, to have been 
adjudged, in the reign of Henry VI. that if land be given to a man for 
his life, with remainder to the right heirs of another who is living^ and 

(6) Stet. 7 & 8 Vict. c. 76, 8. 8. (c) Stat. 8 & 9 Vict. c. 106, s. I. 

(d) The reader should be informed that this assertion is grounded onlj on the writer's 
researches. The genera] opinion appears to be in faror of the antiquitj of contingent 
remainders. See 3d Rep. of Real Property Commissioners, 23,- 1 Steph. Com. 614, 
n. (a). 

(«) Year Book, 11 Hen. IV. 74 : in which case, a remainder to the right heirs of a man, 
wko was dead be/ore the remainder was limiiedf was held to ?est bj purchase in the person 
who was heir. But it was said bj Hankey, J., that if a gift were made to one for his life, 
with remainder to the right heirs of a man who was Iwmg^ the remainder would be void, 
because the fee ought to pass immediately to him to whom it was limited. Note, also, 
that in Mandeville's case (Go. Litt. 26 b), which is an ancient case of the heir of the body 
taking by purchase, the ancestor was dead at the time of the gift The cases of rents are 
not apposite, as a diversity was long taken between a grant of a rent and a conveyance of 
the freehold. The decision in 7 Hen. IV. 6 b, cited in Archer's case (1 Rep. 66 b), was 
on a case of a rent-charge. The authority of P. U Rich. II. Fitz. Ab. tit. Detinue, 46, 
which is cited in Archer's case (l^Rep. 67 a), and in Chndleigh's case (1 Rep. 135 b), as 
well as in the margin of Go. Litt. 378 a, is merely a statement by the judge of the opinion 
of the counsel against whom the decision was made. It runs as follows ; — " Gherton to 
RykbjU — Ton think (vaue quides) that inasmuch as A. S. was living at the time of the re- 
mainder being limited, that if he was dead at the time of the remainder falling in, and had 
a right heir at the time of the remainder falling in, that the remainder would be good 
enough? Rykhil— <Tes, Sir — And afterwards in Trinity Term, judgment was given in 
favor of Wad [the opposite counsel] : quod nota bene." 

It is curious that so much pains should have been taken by modern lawyers to explain 
the reasons why a remainder to the heirs of a person, who takes a prior estate of freehold, 
should not have been held to be a contingent remainder (see Fearne, Gout. Rem. 83, et 
seq.), when the construction adopted (subsequently called the rule in Shelley'a case) was 
decided on before contingent remainders were allowed. 

(/) Litt. 8. 721 ;. see also M. 27 Hen. VUL 24 a. 
17 
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who afterwards dies, and then the tenant for life dies, the heir of the 
stranger shall have this land; and yet it was said that, at the time of 
the grant, the remainder was in a manner Yoid(^) This decision ulti- 
r*2451 °^^^®'y prevailed. *And the same case is accordingly put by 
Perkins, who lays it down, that if land be leased to A. for life, 
tho'remainder to the right heirs of J. S., who is alive at the time of the 
lease, this remainder is good, because there is one named in the lease 
(namely, A. the lessee for life,) who may take immediately in the be- 
ginning of the lease.(A) This appears to have been the first instance in 
which a contingent remainder was allowed. In this case J. S. takes no 
estate at all ; A. has a life interest ; and, so long as J. S. is living, the 
remainder in fee does not vest in any person under the gift ; for, the 
maxim is nemo est hasres viventisj and J. S. being alive, there is no such 
person living as his heir. Here, accordingly, is a future estate, which 
will have no existence until the decease of J. S. ; if however J. S. should 
die in the lifetime of A. and if he should leave an heir, such heir will 
then acquire a vested remainder in fee simple, expectant on A.'8 life 
interest. But, until these contingencies happen or fail, the limitation 
to the right heirs of J. S. confers no present estate on any one, but 
merely gives rise to the prospect of a future estate, and creates an in- 
terest of that kind which is known as a contingent remainder.{%f 

The gift to the heirn of J. S. has been determined to be sufiicient to 
confer an estate in fee simple on the person who may be his heir, with- 

{g) Year Book, 9 Hen. VI. 24 a ; H. 32 Hen. YI. Fitz. Abr. tit. FeoffVnenta and Faiu, 
99. 
(h) Perk. B. 52. (t) 3 Rep. 20 a, in Boraston's case. 

^ In the determlaationi however, of the to. In consideration of these circnmstances, 
question whether a limitation is of a Tested the Judges, from the earliest times, were 
or a contingent estate, courts incline to alwajs inclined to decide that estates devised 
favor the former, for reasons thus expressed were vested ; and it has long been an es- 
by Best, J., in Duffield v. Duffield, 1 Dow k tablished rule, for the guidance of the Coarts 
Clark, 311. '* The rights of different mem- of Westminster in construing devises, thai 
bers of families not being ascertained, while all estates are to be holden to be vested, 
estates remain contingent, such families con- except estates in the devise of which a con- 
tinue in ah unsettled state, which is often dition, precedent to the vesting, is so cle&rlj 
productive of inconvenience, and sometimes expressed, that the courts cannot treat them 
of injury to them. If the parents' attaining as vested, without deciding in direct oppo- 
a certain age be a condition preceding to sition to the terms of the will. If there be 
the vesting of the estates, by the death of the least doubt, advantage is to be taken of 
their parents before they are of that age the circumstances occasioning the doabt ; 
children lose estates which were intended aud what seems to make a condition is 
for them, and which their relation to the holden to have only the effect of postponing 
testators may give them the strongest claim the right of possession." R. 
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out any additional limitation to the heirs of sach heir.(i) If, however, the 
gift be made after the 31st of December, 1833, or by the will of a tes- 
tator who shall have died after that day, the land will descend, on the 
decease of the heir intestate, not to his heir, but to the next heir of J. S. 
in the same manner as if J. S. had been first entitled to the estate(Z.) 

♦When contingent remainders began to be allowed, a quest- r»04ftn 
tion arose, which is yet scarcely settled, what becomes of the '■"'-* 
inheritance, in such a case as this, during the life of J. S. ? A. the 
tenant for life, has but a life interest ; J. S. has nothing, and his heir 
is not yet in existence. The ancient doctrine, that the remainder must 
vest at once or not at all, had been broken in upon ; but the judges 
could not make up their minds also to * infringe on the corresponding 
rule, that the fee simple must, on every feofiment which confers an 
estate in fee, at once depart out of the feoffor. They, therefore, sagely 
reconciled the rule which they left standing to the contingent remain- 
ders which they had determined to introduce, by afiSrming that, during 
the contingency, the inheritance was either in abeyance, or in gremio 
legis or else in nubibu%\m) Modern lawyers, however, venture to 
assert, that what the grantor has not disposed of must remain in him, 
and cannot pass from him until there exists some grantee to receive it.(n) 
And, when the gift is by way of use under the Statute of Uses, there 
is no doubt that, until the contingency occurs, the use, and with it the 
inheritance, result to the grantor. So, in the case of a will, the inher- 
itance, until the contingency happens, descends to the heir of the tes- 
tator.(o) 

But whatever difficulties may have beset the departure from ancient 
rules, the necessities of society required that future estates, to vest in 
unborn or unascertained persons, should under certain circumstances be 
allowed. And, in the time of Lord Coke, the validity of a gift in 
remainder, to become vested on some future contingency, was well 
established. Since his day the doctrine of contingent remainders has 
gradually become settled; *so that, notwithstanding the uncer-^ r^'MT! 
tainty still remaining with regard to one or two points, the whole ^ ** ^ 
system now presents a beautiful specimen of an endless variety of com- 

{k) 2 Jarman on Wills, 2, lit ed. ; 49, 2d ed. ; 55, 56, 3d ed. 
(/) SUt. 3 & 4 WUl IV. c. 106, 8. 4. 

(m) Co. LitL 342 a; 1 P. Wma. 515, 516; fiac. Abr. tit Remainder and Roveraion (e.) 
{n) Fearne, Cont. Rem 361. See howeyer, 2 Prest. Abst. 100-107, where the old 
opinion ia maintained. 

(o) Fearne, Cont. Rem. 351. 
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plex cases, all reducible to a few plain and simple principles. To this 
desirable end the masterly treatise of Mr. Fearne on this 8Qbject(p) has 
mainly contributed. 

Let us now obtain an accurate notion of what a contingent remainder 
is, and, afterwards, consider the rules which are required to be observed 
in its creation. We have already said, that a contingent remainder is 
a future estate. As distinguished from an executory interest, to be 
hereafter spoken of, it is a future estate, which waits for and depends 
on the determination of the estates which precede it. But, as distin- 
guished from a vested remainder, it is an estate in remainder, which is 
not ready, from its commencement to its end, to come into possession 
at any moment when the prior estates may happen to determine. For, 
if any contingent remainder should, at any time, become thus ready to 
come into immediate possession, whenever the prior estates may deter- 
mine, it will then be contingent no longer, but will at once become a 
vested remainder. (;) For example, suppose that a gift be made to A. 
a bachelor, for his life, and after the determination of that estate, by 
forfeiture or otherwise in his lifetime, to B. and his heirs during the life 
of A. and after the decease of A. to the eldest son of A. and the heirs 
of the body of such son. Here we have two remainders, one of which 
is vested, and the other contingent. The estate of B. is vested.(r) 
Why ? Because, though it be but a small estate, yet it is ready from 

r*94R1 ^^^ ^^^^^ ^^^' ^^ ^^^^ ^ ^^ lasts, continues *ready to come into 
^ -^ possession, whenever A.'s estate may happen to determine. 
There may be very little doubt but that A. will commit no forfeiture, 
but will hold the estate as long as he lives. But, if his estate should 
determine the moment after the grant, or at any time while BJ'9 estate 
lasts, there is B. quite ready to take possession. B.'s estate, therefore, 
is vested. But the estate tail to the eldest son of A. is plainly contin- 
gent. For A. being a bachelor, has no son; and, if he should die with- 
out one, the estate tail in remainder will not be ready to come into 
possession immediately on the determination of the particular estates of 
A. and B. Indeed, in this case, there will be no estate tail at all. But 
if A. should marry and have a son, the estate tail will at once become a 
vested remainder ; for, so long as it lasts, that is, so long as the son or 
any of the son*8 issue may live, the estate tail is ready to come into im- 

(p) Feanie*8 Essay on the Learning of Contingent Remainders and Ezecutorj DeTises. 
The last edition of this work has been rendered valuable by an original view of executory 
interests, contained in a second volume, appended by the learned editor, Mr. Joaiah Wil- 
liam Smith. 

(q) See ante, p. 233. (r) Feamej Gont. Rem. 7 n, 335. 



OF A CONTINQBNT REHAINDBE. 261 

mediate possession whenever the prior estates may determine, whether 
by A.'s death, or by B.'s forfeiture, supposing him to have got posses- 
8ion.(8) It will be observed that here there is an estate, which, at the 
time of the grant, is future in interest, as well as in possession ; and till 
the son is bom, or rather till he comes of age, the lands are tied up, 
and placed beyond the power of complete alienation. This example of 
a contingent remainder is here given as by far the most usual, being 
that which occurs every day in the settlement of landed estates. 

The rules which are required for the creation of a contingent remain- 
der may be reduced to two; of which the first and principal is well 
established ; but the latter has occasioned a good deal of controyersy. 
The first of these rules is, that the seisin, or feudal possession, must 
never be without an owner ; and this rule is sometimes expressed as fol- 
lows, that every contingent remainder of an estate of freehold must 
have a particular estate of ^freehold to support it.(^) The ri^oAQl 
ancient law regarded the feudal possession of lands as a matter 
the transfer of which ought to be notorious; and it accordingly forbad 
the conveyance of any estate of freehold by any other means than an 
immediate delivery of the seisin, accompanied by words, either written 
or openly spoken, by which the owner of the feudal possession might at 
any time thereafter be known to all the neighborhood. If, on the occa- 
sion of any feoffment, such feudal possession was not at once parted 
with, it remained for ever with the grantor. Thus a feoffment, or any 
other conveyance of a freehold, made to day to A. to hold from to- 
morrow, would be absolutely void, as involving a contradiction. For, 
if A. is not to have the seisin till to-morrow, it must not be given him 
till then.(u) So, if, on any conveyance, the feudal possession were given 
to accompany any estate or estates less than an estate in fee simple, the 
moment such estates, or the last of them, determined, such feudal pos- 
session would again revert to the grantor, in right of his old estate, and 
could not be again parted with by him, without a fresh conveyance of 
the freehold. Accordingly, suppose a feoffment to be made to A. for 
his life, and after his decease and one day, to B. and his heirs. Here, 
the moment that A.'s estate determines by his death, the feudal posses- 
sion, which is not to belong to B. till one day afterwards, reverts to the 
feoffor, and cannot be taken out of him without a new feoffment. The 
consequence is, that the gift of the future estate, intended to be made 
to B., is absolutely void. Had it been held good, the feudal possession 

(<) See ante, pp. 232, 233. (0 2 Black. Com. 171. 

(«) 2 Black. Com. 166. 
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would have been for one day without any owner, or, in other words, 
there would have been a so-called remainder of an estate of freehold, 
without a particular estate of freehold to support it. Let us now take 
r*'>^01 ^^^ ^^^^ ^^ h^ive before referred to, of an estate to A., a 
^bachelor, for his life, and after his decease to his eldest son in 
tail. In this case it is evident, that the moment A/s estate determines 
by his death, his son, if living, must necessarily be ready at once to 
take the feudul possession, in respect of his estate tail. The only case 
in which the feudal possession could, under such a limitation, ever be 
without an owner, at the time of A.'s decease, would be that of the 
mother being then eneiente of the son. In such a case, the feudal pos- 
session would be evidently without an owner, until the birth of the son ; 
and such posthumous son would accordingly lose his estate, were it not 
for a special provision which has been made in his favor. In the reign 
of William III. an act of parliament(rr) was passed, to enable posthumous 
children to take estates, as if born in their father's lifetime. And the 
law now considers every child en ventre %a mire as actually born, for 
the purpose of taking any benefit to which, if born, it would be en- 
titled.(yy 

As a corollary to the rule above laid down, arises another proposition, 
frequently itself laid down as a distinct rule, namely, that every con- 
tingent remainder must vest, or become an actual estate, during the 
continuance of the particular estate which supports it, or eo instanti 
that such particular estate determines; otherwise such contingent re- 
mainder will fail altogether, and can never become an actual estate at all. 
Thus, suppose lands to be given to A. for his life, and after his decease 
to such «on of A. as shall first attain the age of twenty-four years. As 
a contingent remainder the estate to the son is well created ;(2) for the 
feudal seisin is not necessarily left without an owner after A.'s decease. 
P^n^ii ^^9 therefore, A. should, at his decease, have a son who should 
^ -* *then be twenty-four years of age or more, such son will at once 
take the feudal possession by reason of the estate in remainder which 
vested in him the moment he attained that age. In this case the con- 

(x) Stat. 10 k 11 Will. III. c. 16. 

\y) Doe y. Clarke, 2 H. Bl. 399 ; Blackburn T. Stables, 2 Yes. k Beames, 367 ; Mogg t. 
Mogg, 1 MeriT. 654; Trower v. Butts, 1 Sim. k Stu. 181. 
(z) 2 Prest. Abst. 148. 

1 The law is the same as to this on both but in manj of them the statute of William 
sides of the Atlantic, even in those states III. has been substantial Ij re-enacted. See 
which hare no legislation upon the subject, 2 Greenl. Cruise, 252 ,* 3 Id. 320. B. 
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tingent remainder has vested during the continuance of the particular 
estate. But if there should be no son, or if the son should not have 
attained the prescribed age at his father's death, the remainder will fail 
altogether.(a) For the feudal possession will then, immediately on the 
father's decease, revert, for want of another owner, to the person who 
made the gift in right of his reversion. And, having once reverted, it 
cannot now. belong to the son, without the grant to him of some fresh 
estate by means of some other conveyance. 

A contingent remainder cannot be made to vest on any event which 
is illegal, or contra bonos mores. Accordingly, no such remainder can 
be given to a child who may be hereafter born out of wedlock. But 
this can scarcely be said to be a rule for the creation of contingent re- 
mainders. It is rather a part of (he general policy of the law in its dis- 
couragement of vice. In the reports of Lord Coke, however, a rule is 
laid down of which it may be useful to take some notice, namely, that 
the event on which a remainder is to depend must be a common possi- 
bility, and not a double possibility, or a possibility on a possibility, which 
the law will not allow. (6) This rule though professed to be founded en 
former precedents, is not to be found in any of the cases to which Lord 
Coke refers, in none of which do either of the expressions ** possibility 
on a possibility," or '* double possibility," occur. It appears to owe its 
^origin to the mischievous scholastic logic which was then rife r^of^oi 
in our courts of law, and of which Lord Coke had so high an *■ 
opinion that he deemed a knowledge of it necessary to a complete 
lawyer.(er) The doctrine is indeed expressly introduced on the au- 
thority of logic : — ^^ as the logician saith, potentia est duplex^ remota 
et propinqua,'\d) This logic, so soon afterwards demolished by Lord 
Bacon, appears to have left behind it many traces of its existence in our 

(a) Festing t. Allen, 12 Mees. k Wels. 279 ; 5 Hare, 573.1 See however as to this case, 
RUej ▼. Garnett, 3 De Gez k S. 62d; Browne t. Browne, 3 Sma. k GifT. 668, qy? Re 
Mid Kent RaUway Act, 1856, Ex parte Styan, John. 387 ; Holmes t. Prescott, V. 0. W. 
10 Jut. N. 8. 507 ; 12 W. R. 636. 

(h) 2 Rep. 51 a; 10 Rep. 50 b. (e) Preface to Go. Litt. p. 37. (J) 2 Rep. 51 a. 

1 In this ciise, opon a devise to the use the children took nothing, upon the ground 

of A. for life, with remainder to the use of that there was no gift to any one who an- 

all and tYerj the children of A. who should swered the whole of the requisite description, 

attain the age of twenty-one years, and for ** The gift is not to the children of Mrs. 

want of issne, over, it was held, upon a case Festing, but to the children who shall attain 

sent by the Vice Chancellor to the Court of twenty-one, and no one who hns not attained 

Exchequer (12 Meeson k Welsh. 279), that his age of twenty-one years is an object of 

upon the death of A. leaving infant children, the testator's bounty, any more than a per- 

the estate went to her heir at law, and that son who is not a child of Mrs. Festing." R. 
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law ; and perhaps it would be found that some of those artificial and tech- 
nical rules which have the most annoyed the judges of modern time8(«) 
owe their origin to this antiquated system of endless distinctions without 
solid differences. To show how little of practical benefit could ever be 
derived from the distinction between a common and a double possibility, 
let us take one of Lord Goke*s examples of each. He tells us that the 
chance that a man and a woman, both married to different personSj shall 
themselves marry one another is but a common possibility.(/) But 
the chance that a married man shall have a son named Geoffrey is stated 
to be a double or remote pos8ibility.(^) Whereas it is evident that the 
latter event is at least quite as likely to happen as the former. And if 
the son were to get an estate from being named Geoffrey, as in the case 
put, there can be very little doubt but that Geoffrey would be the name 
given to the first son who might be born.(A) Respect to the memory of 
Lord Coke has long kept on foot in our law books(e) the rule that a 
r*2')Sl P^^^^^i^^^y ^? ^ possibility '^'is not allowed by law in the creation 
of contingent remainders. But the authority of this rule has 
long been declining, (y) and lately a very learned living judge(i) has 
declared plainly that it is now abolished.^ 

(«) Such as the rule in Damper's case, 4 Rep. 119.^ 

(/) 10 Rep. 60 b ; Year Book, 15 Hen. VII. 10 b, pi. 16. (ff) 2 Rep. 51 b. 

(A) The true ground of the decision in the old case (10 Edw. Ifl. 45), to which Lord 
Coke refers, was no donbt, as suggested by Mr. Preston (1 Prest. Abst 128), that the 
gift was made to Geoflfrejr the son, as though he were living, when in fact there was then 
no such person. 

(i) 2 Black. Com. 170; Fearne, Oont. Rem. 252. 

(/) See Third Report of Real Property Commissioners, 29; 1 Prest. Abst. 128, 129. 

{k) Lord St. Leonards, in Cole v. Sewell, 1 Conn, k Laws, 344 ; S. C. 4 Dm. & War. 
1, 32. The decision in this case has been affirmed in the Honse of Lords, 2 H. of L. 
Cases, 186. 

1 Which decided that a condition not to because the possibility on which it is to 

alien without license was determined by the take effect is too remote ; for it amounts to 

first license granted, as to which seel Smith's the concurrence of two several contingen- 

Leading Cases, 85, and infra, 368. R. cies, not independent and collateral, but the 

* The language of Mr. Fearne as to this one requiring the previous existence of the 

doctrine of a possibility upon a possibility other, and yet not necessarily arising out of 

is, ** So if there be a lease for life, remainder it, viz. first, that such a person as J. S. 

to the heirs of J. S. though this remainder should be bom, which is very uncertain, 

be good, because by common possibility J. and secondly, that he should also die during 

S. may die during the particular estate, yet the particular estate, which is another un- 

if there be no such person as J. S at the certainty grafted upon the former. This is 

time of the limitation, notwithstanding such called a possibility upon a possibility, which 

a person should afterwards be born, and die Lord Coke tells us is never admitt^ by in- 

durlng the life of the tenant for life, his heir tendraent of law." 
shall not take by virtue of such limitation ; Upon this passage Mr. Butler remarks, 
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Bat althoagh the doctrine of Lord Coke, that there can be no possi- 
bility on a possibility, has ceased to govern the creation of contingent 



that " the expression of a possibility upon a 
possibility, which in the language of Lord 
Coke, is never admitted by intendment, must 
not be understood in too large a sense;" 
and he refers to the case of Roatledge t. 
Dorril, 2 Yes. Jr., 357, where a trust was 
held Talid, although four contingent eventa 
must first have happened^that a husband 
and wife should have a child, that such child 
should have a child, that such last -men- 
tioned child should be alive at the decease 
of the survivor of bis grandfather and grand- 
mother, and that if such child were a grand- 
son, he should attain twenty-one, and if a 
granddaughter attain that age or marry. 

It seems, however, to have been at some 
time imagined that the alleged rule in ques- 
tion had some connection with the rule 
against perpetuities (as to which see the 
next chapter, as also supra, p. 198 n.), but 
this idea was thus noticed in the Third Re- 
port of the Real Property Commissioners, 
referred to in the text. " It is a mistake to 
suppose that at the common law, properly 
so called, there was any rule against per- 
petuities. Lord Coke observes, *A possi- 
bility which shall make a remainder good, 
ought to be a common possibility, and 
potentia propinqua ; as death, or death with- 
out issue, or coverture, or the like. If a 
lease be made for life, with remainder to 
the heirs of J. S. this is good ; for, by com- 
mon possibility, J. S. may die during the 
life of a tenant for life; but if, at the time 
of the limitation, there is no such person as 
J. S. but during the life of the tenant for 
life, J. S. is bom, and dies, his heirs shall 
never take.' 2 Rep. 51. This amounts to 
a double possibility ; first, that such a per- 
son as J. S. shall be born, which is very 
uneertain ; and, secondly, that he shall die 
during the particular estate, which is an- 
other uncertainty grafted upon the former. 
Now this has nothing restrictive of aliena- 
tion in it, since both the common and double 
possibility must have taken effect, if at all, 
upon the determination of the particular 
estate. Indeed, the existence of the rule 



itself may be considered as extremely doubt- 
ful. Lord Chancellor Nottingham observed, 
'That there may be a possibility upon a 
possibility, and that there may be a contin- 
gency upon a contingency, is neither un- 
natural nor absurd in itself; but the contrary 
rule, given as a reason by my Lord Pophham 
in the Rector of Chedington's case, looks 
like a reason of art ; but, in truth, there is 
no kind of reason in it, and I have known 
that rule often dented in Westminster Hall.' 
Modern determinations have established his 
lordship's opinion." 

The language used by Lord St. Leonards 
(then Sir E. Sugden) in Cole v. Sewell, 4 
Druiy & Warren, 27 (where it is more folly 
reported than in 2 Connor & Lawson, 344), 
was very clear in the explanation of this : 
" It is said that in the present case, this is 
not a contingent remainder, but a future, 
or secondary, or springing use, and being 
to take effect in default of issue generally, 
it is too remote, and therefore void. Now, 
if there be one rule of law more sacred than 
another, it is this, that no limitation shaU 
be construed to be an executory or shifting 
use, which can by possibility take effect by 
way of remainder, and the case of Carwa- 
dine v. Carwadine, 1 Eden, 27, explained in 
the note to Gilbert on Uses, 173, estab- 
lishes this position. In that case, Lord 
Keeper Henley went much out of his way 
to apply the rule ; he transposed the proviso, 
and put the gift in a regular course of 
limitation, in order to give effect to it as a 
contingent remainder; he laid down the 
general rule in the strongest terms, and 
with precision, and I consider the rule to 
be one of universal application. As to the 
question of remoteness, at this time of day, 
I was Tery much surprised to hear it pressed 
upon the Court, because it is now perfectly 
settled, that where a limitation is to take 
effect as a remainder, remoteness is out of 
the question; for the given limitation is 
either a vested remainder, and then it mat- 
ters not whether it ever vest in possession, 
because the previous estate may subsist for 
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remainders, there is yet a rule by whicli these remainders are restrained 
within due bounds, and prevented from keeping the lands, which are 



centaries, or for all time ; or it is a contin- 
gent remainder, and tben, by the rule of 
law, unless the event upon which the con- 
tingency depends, happen so that the re- 
mainder maj vest eo trutanH the preceding 
limitation determines, it can never take 
effect at all. There was a great difficulty 
in the old law, because the rule as to per- 
petuity, which is a comparatively modern 
rule (I mean of recent introduction, when 
speaking of the laws of this country), was 
not known, so that, while contingent re- 
mainders were the only species of executory 
estate then known, and uses, and springing, 
and shifting limitations were not invented, 
the law did speak of remoteness and mere 
possibilities as an objection to a remainder, 
and endeavored to avoid remote possibili- 
ties ; but since the establishment of the rule 
as to perpetuities, this has long ceased, and 
no question now ever arises with reference 
to remoteness ; for if a limitation is to take 
effect as a springing, shifting, or secondary 
use, not depending on an estate tail, and if 
it is so limited, that it may go beyond a life 
or lives in being, and twenty-one years, and 
a few months, equal to gestation, then it is 
absolutely void : but if, on the other hand, 
it is a remainder, it must take effect, if at 
all, upon the determination of the preceding 
estate. In the latter case, the event may 
or may not happen, before, or at, the instant 
the preceding estate is determined, and the 
limitation will fail, or not, according to that 
event. It may thus be prevented from 
taking effect, but it can never lead to re- 
moteness. That objection, therefore, can- 
not be sustained against the validity of a 
contingent remainder. If the remainder 
over had been regularly in default of issue 
male of the daughters, it would have taken 
effect, when and if that failure happened. 
Now the remainder over is in default of 
issue generally ; but it can only take effect, 
when and if there is a failure of issue male, 
that is, upon the regular determination of 
the previous estate : there is no distinction 
in point of perpetuity between the limita- 



tions; either can only take effect at the 
same period. The simple distinction is, 
that although the event happen, the latter 
gift — depending upon the contingency — may 
never take effect; but that introduces no 
question of remoteness. What other objec- 
tion, then, can be taken to this contingent 
remainder ? This limitation appears to me 
to be one of the most regular, technical, 
contingent remainders, that can be conceiv- 
ed. The estate is first limited to the daugh- 
ters for their respective lives, with remainder 
to their sons, in tail male, with remainder 
to the daughters of the daughters in tail 
general; and then, if the daughters die 
without issue, remainder over. What can 
be more regular? If the remainder over 
take effect at all, it must take effect imme- 
diately upon the natural determination of 
the preceding estates; for if at the time of 
failure of issue male of the daughters, there 
should also be a failure generally of their 
issue, then the preceding limitations are 
subsisting up to the time at which the con- 
tingent remainder over is limited to take 
effect, and are only exhausted at that mo- 
ment ; and supposing that as the determina- 
tion of those preceding limitations, there are 
other issue of the daughters — issue female 
of their sons, for instance, who do not take 
estates under those preceding limitation^, 
then the contingency does not happen, upon 
which the remainder was to take effect, al- 
though the preceding estates are determined, 
and the remainder over is consequently de- 
stroyed. * * * The first instance of Mr. 
Fearne is taken from Ooke Littleton, 378 a; 
and the passage shows there was then a dif- 
ficulty about remote possibilities, which 
does not exist at this moment. Lord Coke, 
speaking of this, says : * So it is if a man 
make a lease for life to A. B. and C. and if 
B. survive C. then the remainder to B. and 
his heirs : here is another exception out of 
the said rule, for albeit the person be cer- 
tain, yet inasmuch as it depends upon the 
dying of B. before G. the remainder cannot 
vest in G. presently ; and the reason of both 
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subject to them, for too long a period beyond the reach of alienation. 
This rule is the second rule, to which we have referred,(Q and is as fol- 

(l) Ante, p. 248. 



these cases in effect is, because the remain- 
der is to commeace upon limitation of time, 
viz., upon the possibilities of the death of 
one man before another, which is a common 
possibilities The concluding words show 
that in those early times thej were looking 
to the period when the contingency might 
arise. The effect, however, of the modern 
rule against perpetuities has been to render 
this doctrine obsolete, although it has ren- 
dered Toid successive life estates to succes- 
sive unborn classes of issue. In Kicholls v. 
Sheffield, 2 Bro. Gh. G. 215, the Gourt held 
that a proviso for shifting an estate after an 
estate tail was valid ; and Lord Kenyon, who 
was then at the Rolls, would not listen to 
an argument founded on remoteness because 
the limitation over might at any time be 
barred by the previous tenant in tail." 

When this case came before the House of 
Lords on appeal (2 Glark & Finnelly's Ap- 
peal Gases, 230), Lord Brougham in deliver- 
ing his judgment said, " On looking at the 
learned and able arguments in the Gourt 
below, as reported, which 1 have read care- 
fully, I was a good deal surprised to find 
that there was a question raised about the 
remoteness of the limitation. Now whatever 
doubt may have arisen in the earlier periods 
of the learning of the law of contingent uses, 
whatever confusion of expression, perhaps, 
rather than of substance, may be found in 
the reports, giving rise to an impression 
that there is in such a case a rule similar 
to the rule with.respect to perpetuities in 
the case of springing uses and executory 
devises, which on account of the law re- 
specting perpetuities, may be too remote, 
whatever difficulty, confusion, or doubt may 
have arisen in earlier cases as to this, I am 
quite confident that for upwards of a hun- 
dred years the rule has been settled, aa will 
be clearly seen if you search through the 
authorities. I have been led to do so from 
the curiosity of the case, and flrom seeing 
that the learned gentlemen, particularly 
Mr. Seijeant Warren, who argued this case 



below, raised the point, and, therefore we 
would suppose that there must be some 
foundation for it; I wished, therefore, to 
trace what that foundation was, because it 
opened to my mind a new and a strange 
view of the law, applying that to contingent 
remainders which I had always understood 
must be, from the very nature of the thing, 
confined to springing uses and executory 
devises ; and why ? In the case of a con- 
tingent remainder, if the limitation is to 
operate by way of remainder, it must be 
supported by a preceding particular estate 
of fireehold, an estate for life, or an estate 
tail, and it is absolutely useless unless it is 
to take effect eo nutanH that the preceding 
estate determines: that is the very nature 
of it, the bond of the existence, if I may so 
speak, of a contingent remainder. But then, 
if I have an estate limited upon a fee [sim- 
ple], that is to say, an estate to A. and his 
heirs, and upon the determination of that 
estate in fee, that is, when the heirs shall 
cease, then over; that cannot operate by 
way of remainder ; it is quite clear that that 
is void as a remainder, and it is quite clear 
that if that is to take effect by way of ex- 
ecutory devise or springing use (the only 
way in which it can take effect), there is no 
end of it. It may be a perpetuity to all in- 
tents and purposes, because if the fee is first 
limited to A. and his heirs, then, as long as 
there are heirs, the contingent use, the 
^ springing use, or, in the case of a will, the 
executory devise, cannot come into posses- 
sion, cannot exist, and cannot be available ; 
consequently, there might be a perpetuity 
created from the condition of a former use 
not coming into mm, that condition being 
the general failure of heirs. What is the 
consequence then ? That the law has said, 
< to prevent the possibility of this perpetuity, 
we will fix certain bounds, beyond which 
the limitation shall not uke effect.' There- 
fore there may be an estate given to A. and 
his heirs ; that is a fee ; but you cannot limit 
a remainder upon that. If you give an 
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lows; — that an estate cannot be given to an unborn person for life, 
followed ly any estate to any child of such unborn person ;(m) for in 
such a case the estate given to the child of the unborn person is void. 
This rule is apparently derived from the old doctrine which prohibited 
double possibilities. It may not be sufiScient to restrain every kind of 
settlement which ingenuity might suggest ; but it is directly opposed to 
the great motive which usually induces attempts at a perpetuity, namely, 
the desire of keeping an estate in the same family ; and it has accord- 
ingly been hitherto found sufficient. An attempt has been recently 
r*2641 ™*^®> ^^^^ much ability, to explain away *thi8 rule as merely 
an instance of the rule by which, as we shall hereafter see, ex- 
ecutory interests are restrained.(n) But this rule is more stringent than 
that which confines executory interests ; and if there were no other re- 
straint on the creation of contingent remainders than the rule by which 
executory interests are confined, landed property might in many cases 
be tied up for at least a generation further than is now possible.(o) 

(m) 2 Cases and Opinions, 432—441 ; Hay y. Earl of Coventry, 3 T. R p. 86; BrudeneU 
T. Elwes, 1 East, 452 ; Fearne's Posthama, 215 ; Fearne, Oont. Rem. 502, 565, Butl. note ; 
2 Prest Abst. 114 ; 1 Sugd. Pow. 470 ; 393, 8th ed. ; 1 Jarm. Wills, 221, Ist cd.j 203, 2nd 
ed. ; 227, 3rd ed. ; Cole v. Sewell, 2 H. of L. Cases, 186 ; Monyp'enny v. Derlng. 2 De Gex, 
M. k G. 145, 170: Sugden on Property, 120; Sugden on the Real Property Statutefl, 
285, n. (a), 1st ed.; 274, n. (a), 2nd ed. See however per Wood, V. C, in Cattlin v. 
Brown, 11 Hare, 375, qy? 

(n) See Lewis on Perpetuities, 408, et seq. The case of Cballis v. Doe d. Eve rs, 18 
Q. B. 231 (E. C. L. R. vol. 83), must be admitted to accord with this opinion; bat the 
point, though adverted to by the counsel for the appellant, was not taken by the counsel 
for the respondent, nor mentioned in the judgment of the Court. This case has since 
been reversed in the House of Lords, 7 H. of L. Cas. 531. 

(o) See Appendix (E). 

estate to A. and his heirs, and for want of perpetuity on the ground of remoteness caa 

such issue, or if A. shall die without heirs be raised, and the doctrine of remoteness 

during the life of B. then over, that will do, has been therefore, I think, most erroneously 

that will operate by way of springing use imported into this case, with which it can 

or executory devise, because the life of B. have nothing whatever to do, because it 

limits the period during which that shall cannot be an executory devise, if it can 

be held m tmpenao^ and that is the origin operate by way of contingent remainder ; 

of the rule. In the same way, I will take and there cannot be remoteness created 

the ordinary case of a fee limited upon a here, because the preceding estates tail are 

fee, that is, a fee to come into use, to come all barrable ; at all events, you have the 

into possession upon the determination of most perfect security against perpetuity ever 

the estate of A. and his heirs, living B. ; that creeping into it, because if it is a contingent 

prevents the perpetuity, because it limits remainder, it must take effect on being 

the period to dying during the life of B. barrable, and it is gone forever eo m»ianti 

* * * But this is not the case of an ezecn- that the particular estate arises.'' R. 
tory devise in which any argument against 
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The opinion which so generally prevails, that every man may make 
what disposition he pleases of his own estate, — an opinion countenanced 
by the loose description sometimes given by lawyers of an estate in fee 
simple,(p) — has not unfreqnently given rise to attempts made by testa- 
tors to settle their property on fature generations beyond the bounds 
allowed by law ; thus lands have been given by will to the unborn son 
of some living person for his life, and after the decease of such unborn 
son, to his sons in tail. This last limitation to the sons of the unborn 
son in tail, we have observed, is void. The courts of law, however, have 
been so indulgent to the ignorance of testators, that, in the case of a 
will, they have endeavored to carry the intention of a testator into 
effect, as nearly as can possibly be done^ without infringing the rule of 
law ; they accordingly, take the liberty of altering his will to what they 
presume he would have done had he been acquainted with the rule 
which prohibits the son of any unborn son from being, in such circum- 
stances, the object of a gift. This, in Law French, is called the cy pres 
doctrine.(g')' From *what has already been said, it will be ap- r*9cc-| 
parent that the utmost that can be legally accomplished towards ^ " -' 
securing an estate in a family is to give to the unborn sons of a living 
person estates in tail ; such estates, if not barred, will descend on the 
next generation ; but the risk of the entails being barred cannot by any 
means, be prevented. The courts, therefore, when they meet with such 
a disposition as above described, instead of confining the unborn son of 
the living person to the mere life estate given him by the terms of the 
will, and annulling the subsequent limitations to his offspring, give to 
such son an estate in tail, so as to afford to his issue a chance of inherit- 
ing should the entail remain unbarred.' But this doctrine, being rather 
a stretch of judicial authority, is only applied where the estates given 
by the will to the children of the unborn child are estates in tail, ana 
not where they are estates for life,(r) or in fee simple.(«) If, however, 
the estates be in tail, the rule equally applies, whether the estates tail 
be given to the sons successively according to seniority, or to all the 
children equally as tenants in common.(^) 

{^p) 2 Black. Com. 104. 

(q) Fearne, Gont. Rem. 204, note; 1 Jarman on Wills, 260, 1st ed.; 242, 2nd ed. ; 278, 
3rd ed. ; Vaoderplank T. King, 3 Hare, 1; Monjrpenoy r. Dering, 16 Mee. k Wels. 418. 
(r) Seward t. Willcock, 5 East, 198. 

(<) Bristow T. Warde, 2 Ves. jun. 336 ; Hale t. Pew, 25 Bear. 335. 
(t) Pitt V. Jackson, 2 Bro. C. G. 51; Vanderplank v. King, 3 Hare, 1. 

1 The doctrine, however, has not been ' Allyn v. Mather, 9 Gonnect. 1 14 ; Jack- 
extended to limitations, in a deed. See/»a<- son v. Brown, 13 Wendell, 437 ; and see 
sm Third Report of Real Propeitj Gommis- notes to page 198 aiite. R. 
sioners, 30. R. 
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Though a contingent remainder is an estate which, if it arise, must 
arise at a future time, and will then belong to some future owner, jet 
the contingency may be of such a kind, that the future expectant owner 
may be now living. For instance, suppose that a conveyance be made 
to A. for hislife, and if G. be living at his decease, then to B. and his 
heirs. Here is a contingent remainder, of which the future expectant 
owner, B. may be now living. The estate of B. is not a present rested 
r*^561 ^^^*^^> ''^P* ^^^ ^^ possession only by A.'s prior *right thereto. 
But it is a future estate not to commence, either in possession 
or in interest, till A.'s decease. It is not such an estate as, according to 
our definition of a vested remainder, is always ready to come into posses- 
sion whenever A.'s estate may end ; for if A. should die after C, B. 
or his heirs can take nothing. Still B., though he has no estate during 
A.'s life, has yet plainly a chance of obtaining one, in case 0. should 
survive. This chance is called in law a posaibilitt/; and a possibility of 
this kind was long looked upon in much the same light as a condition 
of re-entry was regarded,(w) having been inalienable at law, and not to 
be conveyed to another by deed of grant. A fine alone, before fines 
were abolished, could effectually have barred a contingent remainder, (a;) 
It might, however, have been released ; that is to say, B. might, by deed 
of release, have given up his interest for the benefit of the revisioner, 
in the same manner as if the contingent remainder to him and his heirs 
had never been limited ;(y) for the law, while it tolerated conditions of 
re-entry and contingent remainders, always gladly permitted such 
rights to be got rid of by release, for the sake of preserving unimpaired 
such vested estates as might happen to be subsisting. A contingent 
remainder was also devisable by will under the old statutes,(2) and is so 
under the present act for the amendment of the laws with the respect 
to wills.(a) And it was the rule in equity, that an assignment intended 
r**2')71 ^^ ^^ made of a possibility for a raluable consideration should be 
"■ -^ *decreed to be carried into effect. (jy But the act to amend the 
law of real property((?) now enacts, that a contingent interest, and a 

(u) Ante, p. 227. 

(x) Fearne, Con. Rem. 362 ; Helps t. Hereford, 2 Barn & Aid. 242 ; Doe d. Christmas 
V. Oliver, 10 Bam. k Cress. 181 (B. C. L. R. vol. 21) j Doe d. Lumley v. Earl of Scar- 
boroQgh, 3 Adol. & Ell. 2 (E. C. L. R vol 30.) 

(y) Lampet's case, 10 Rep. 48 a, b ; Marks t. Marks, I Strange, 132. 

(z) Roe d. Perrj v. Jones, 1 H. Black. 30 ; Fearne, Cont. Rem. 366, note. 

(a) Stat. 7 Will. IV. k 1 Vict. c. 26, s. 3 ; Ingilbjr v. Amcotis, 21 Beav. 585. 

(6) Fearne, Cont. Rem. 550, 561 ; see, however, Carlton v. Leigbton, 3 Merir. 667, 668, 
note (6.) (c) Stat. 8k9 Vict. c. 106, 8. 6. 

1 The student will find all the law on the the notes to Row v. Dawson, 3 Lead. Cases 
subject of SQch assignments for valuable in Equity, 651. B. 

Consideration being supported in equity in 
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possibility coupled with an interest, in any tenements or hereditaments 
of any tenure, whether the object of the gift or limitation of such inter- 
est, or possibility be or be not ascertained, may be disposed of by deed. 
But every such disposition, if made by a married woman, must be made 
conformably to the provisions of the act for the abolition of fines and 
recoveries, (d) 

The circumstance of a contingent remainder having been so long in- 
alienable at law was a curious relict of the ancient feudal system. This 
system, the fountain of our jurisprudence as to landed property, was 
strongly opposed to alienation. Its policy was to unite the lord and 
tenant by ties of mutual interest and affection; and nothing could so 
effectually defeat this end as a constant change in the parties sustaining 
that relation. The proper method, therefore, of explaining our laws, 
is not to set out with the notion that every subject of property may be 
aliened at pleasure ; and then to endeavor to explain why certain kinds 
of property cannot be aliened, or can be aliened only in some modified 
manner. The law itself began in another way. When, and in what 
manner, different kinds of property gradually became subject to differ- 
ent modes of alienation is the matter to be explained; and this explan- 
ation we have endeavored, in proceeding, as far as possible to give. 
But, as to such interests as remained inalienable, the reason of their 
being so was, that they had not been altered, but remained as rtof^fn 
they were. The statute of Quia emptores{e) *expressly per- ^ "* 
mitted the alienation of lands and tenements, — an alienation which 
usage had already authorized ; and ever since tnis statute, the owner- 
ship of an estate in lands (an estate tail excepted) has involved in it an 
undoubted power of conferring on another person the same, or, perhaps 
more strictly, a similar estate. But a contingent remainder is no estate, 
it is merely a chance of having one; and the reason why it has so long 
remained inalienable at law was simply because it had never been thought 
worth while to make it alienable. 

One of the most remarkable incidents of a contingent remainder was 
its liability to destruction, by the sudden determination of the particular 
estate upon which it depended. This liability has now been removed by 
the act to amend the law of real property :(/)^ it was, in effect, no more 

{d) See ante, pp. 212, 213. {e) 18 Edw. I. c. 1, ante, p. 60. 

(/) Stat. 8 & 9 Vict. c. 105, s. 8, repealing fitat. 7 & 8 Vict. c. 76, s. 8, to tbe same 
effect. 

1 Sach has also been the effect of the Re- York, Indiana, and Missouri, 2 Greenl. 
vised Statutes of Maine, Massachusetts, New Cruise, 270 n. - R. 
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than a strict application of the general rule, required to be observed in 
the creation of contingent remainders, that the freehold must never be 
left without an owner. For if, after the determination of the particular 
estate, the contingent remainder might still, at some future time, have 
become a vested estate, the freehold would, until such time, have re- 
mained undisposed of, contrary to the principles of the law before ex- 
plained. (^) Thus, suppose lands to have been given to A. a bachelor, 
for his life, and after his decease to his eldest son and the heirs of his 
body, and, in default of such issue, to B. and his heirs. In this case A. 
would have had a vested estate for his life in possession. There would 
have been a contingent remainder in tail to his eldest son, which would 
have become a vested estate tail in such son the moment he was born, 
r^259i ^^ rather begotten ; and B. would have had a vested estate in 
*fee simple in remainder. Now suppose that, before A. had 
any son, the particular estate for life belonging to A. which supported 
the contingent remainder to his eldest son, should suddenly have deter- 
mined during A.'s life, B.'s estate would then have become an estate in 
fee simple in possession. There must be some owner of the freehold; 
and B. being next entitled, would have taken possession. When his 
estate once became an estate in possession, the prior remainder to the 
eldest son of A. was forever excluded. For, by the terms of the gift, 
if the estate of the eldest son was to come into possession at all, it must 
have come in before the estate of B. A forfeiture by A. of his life 
estate, before the birth of a son, would therefore at once have destroyed 
the contingent remainder, by letting into possession the subsequent estate 
ofB.(A) 

The determination of the estate of A. was, however, in order to effect 
the destruction of the contingent remainder, required to be such a deter- 
mination as would put an end to his right to the freehold or feudal pos- 
session. Thus, if A. had been forcibly ejected from the lands^his right 
of entry would still have been sufficient to preserve the contingent 
remainder; and, if he should have died while so out of possession, the 
contingent remainder might still have taken effect. For, so long as 
A.'s feudal possession, or his right thereto, continues, so long, in the eye 
of the law, does his estate last.(2) 

It is a rule of law, that ^'whenever a greater estate and a less coincide 

(ff) AnU, p. 249. 

(h) Fearne, Cont. Rem. 317 ; see Doe d. Davies v. Gatacre, 5 Ring. N. G. 609 (E. C. 
L. R. vol. 35 ) 
(t) Fearne. Cont. Rem. 286. 
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and meet in one and the same person, without any intermediate estate, 
the lees is immediately annihilated; or, in the law phrase, is said to be 
merged, that is, sunk or drowned in the greater. "(*) *From r+ogOl 
the operation of this rule, an estate tail is preserved by the 
effect of the statute De doni8.{l) Thus, the same person may have, at 
the same time, an estate tail, and also the Immediate remainder or 
reversion in fee simple, expectant on the determination of such estate 
tail by failure of his own issue. But with regard to other estates, the 
larger will swallow up the smaller; and the intervention of a contingent 
remainder, which, while contingent, is not an estate, will not prevent 
the application of the rule. Accordingly, if in the case above given A. 
should have purchased B.'s remainder in fee, and should have obtained 
a conveyance of it to himself, before the birth of a son, the contingent 
remainder to his son would have been destroyed. For, in such a case, 
A. would have had an estate for his own life, and also, by his purchase, 
an immediate vested estate in fee simple in remainder expectant on his 
own decease; there being, therefore, no vested estate intervening, a 
merger would have taken place of the life estate in the remainder in 
fee. The possession of the estate in fee simple would have been accele- 
rated and would have immediately taken place, and thus a destruction 
would have been effected of the contingent remainder,(7») which could 
never afterwards have become a vested estate; for, were it to have 
become vested, it must have taken possession subsequently to the re- 
mainder in fee simple ; but this it could not do, both by the terms of 
the gift, and also by the very nature of a remainder in fee simple, which 
can never have a remainder after it. In the same manner the sale by 
A. to B. of the life estate of A. called in law a surrender of the life 
estate, before the birth of a son, would have accelerated the possession 
of the remainder in fee simple, by giving to B. an uninterrupted estate 
♦in fee simple in possession ; and the contingent remainder would r*9gi -i 
consequently have been destroyed.(w) The same effect would 
have been produced by A. and B. both conveying their estates to a 
third person, C. before the birth of a son of A. The only estates then 
existing in the land would have been the life estate of A. and the re- 
mainder in fee of B. C. therefore, by acquiring both these estates, 
would have obtained an estate in fee simple in possession, on which no 
remainder could depend. (o) But now, the act to amend the law of real 

(k) 2 Black. Com. 177. (I) Stat. 13 Edw. I. c. 1 ; ante. p. 41. 

(m) Fearne, Cont. Rem. 340. (n) Fearoe, Coat. Rem. 318. 

(o) Pearne, Cont. Rem. 322, note; Noel v. Bewley, 3 Sim. 103; Egerton y. Massej, 3 
C. B. N. S. 338 (B. C. L. R vol. 91.) 
18 
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property(p) bas altered the law in all these cases; for, while the princi- 
ples of law on which they proceeded have not been expressly abolished, 
it is neyertbeless enacted,(9') that a contingent remainder shall be, and 
if created before the passing of the act shall be deemed to have been, 
capable of taking effect, notwithstanding the determination by forfeiture, 
surrender or merger of any preceding estate of freehold, in the same 
manner in all respects as if such determination had not happened. This 
act, it will be observed, applies only to the three cases of forfeiture, 
surrender or merger of the particular estate. If, at the time when the 
particular estate would naturally have expired, the contingent remainder 
be not ready to come into immediate possession, it will still fail as 
before. 

The disastrous consequences which would have resulted from the 
destruction of the contingent remainder, in such a case as that we have 
just given, were obviated in practice by means of the interposition of a 
vested estate between the estates of A. and B. We have seen(r) that 
r*2621 ^^ estate for the life of A., to take effect *in possession after 
^ -■ the determination, by forfeiture or otherwise, of A.'s life in- 
terest, is not a contingent, but a vested estate in remainder. It is a 
present existing estate, always ready, so long as it lasts, to come into 
possession the moment the prior estate determines. The plan, there- 
fore, adopted for the preservation of contingent remainders to the chil- 
dren of a tenant for lif& was to give an estate, after the determination 
by any means of the tenant's life interest, to certain persons and their 
heirs during his life, as trustees for preserving the contingent remain- 
ders ; for which purpose they were to enter on the premises, should 
occasion require, but should such entry be necessary, they were never- 
theless to permit the tenant for life to receive the rents and profits 
during the rest of his life. These trustees were prevented by the Court 
of Chancery from parting with their estate, or in any way aiding the 
destruction of the contingent remainders which their estate supported.(«/ 

(p) Stat. 8^9 Vict. c. 106, repealing stat. 7^8 Yict. c. 76, 8. 8, to the same effect. 

(q) Sect. 8. 

(r) Ante, p. 247. (t) Fearne, Cont Rem. 326. 

1 In Biscoe t. Perkins, 1 Yesej k Beames, find mjself nnder circumstances very tiy- 

491, Lord EldoD, in considering the ques- ing to a Judge ; as the task of deducing from 

tion how far Equity would interfere to re- them what is the true principle is greater 

gulate the conduct of trustees to preserve than I have abilities well to execute. The 

contingent remainders, said, " With aU these cases are uniform to this extent : that if 

cases upon the duties and liabilities of trns- trustees, before the first tenant in tail is of 

tees to preserre contingent remainders, I age, join in destroying the remainders, thej 
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And, so long as tbeir estate continued, it is evident tbat there existed, 
prior to the birth of any son, three vested estates in the land ; namely, 
the estate of A. the tenant for life, the estate in remainder of the trus- 
tees during his life, and the estate in fee simple in remainder, belong- 
ing, in the case we have supposed, to B. and his heirs. This vested 
estate of the trustees, interposed between the estates of A. and 6. pre- 
vented their union, and consequently prevented the remainder in fee 
simple from ever coming into possession, so long as the estate of the 
trustees endured, that is, if they were faithful to their tnust, so long as 
A. lived. Provision was thus made for the keeping up of the feudal 
possession, until a son wan born to take it ; and the destruction of the 
contingent remainder in his favor was accordingly prevented. But now 



are liable for a breach of trast, and bo is 
everj purchaser under them with notice ; 
but when we come to the situation of trus- 
tees to preserve remainders, who have joined 
in a recovery, after the first tenant in tail 
is of age, it is difficult to say more than that 
no Judge in Equity has gune the length of 
holding, that be would punish them as for 
a breach of trust, even in a case, where they 
would not have been directed to join. The 
result is, that they seem to have laid down, 
as the safest rule for trustees, but certainly 
most inconvenient for the general interests 
of mankind, that it is better for trustees 
never to destroy the remainders, even if the 
tenant in tail of age concurs, without the 
direction of the court. The next considera- 
tion is, in what cases the court will direct 
them to join ; and if I am to be governed by 
what my predecessors have done, and have 
refused to do, I cannot collect, in what 
cases tr^^tees would, and would not, be 
directed to join ; as it requires more abili- 
ties than I possess to reconcile the different 
cases with reference to that question. They 
alt however agree, that these trustees are 
honorary trustees; that they cannot be 
compelled to join ; and all the Judges pro- 
tect themselves from saying, that, if they 
had joined, they should be punished ; always 
assuming, that the tenant in tail must be 
twenty-one. 

** If this is to turn upon the settlement af- 
terwards made, it was not improper under 
all the circumstances, and the very peculiar 
limitations of this will. Therefore looking 



at this settlement, and the act having been 
done, even if, according to my predecessors, 
I should not have directed them to join, I do 
not think I can say they are guilty of a 
breach of trust. This is not the fooling 
upon which it ought to stand. If they are 
honorary trustees to support contingent re- 
mainders for the benefit of the family, the 
interests of mankind require Courts of Jus- 
tice to treat them as such ] and, unless vio- 
lation of the trust appears, not to take away 
all their discretion ; and say they are not to 
join, though their opinion is, that th| inte- 
rests of the family require it, without coming 
to a Court of Equity ; the effect of which is, 
as I observed in Moody v. Walters, 16 Ves. 
283, that the Lord Chancellor and the Master 
of the Rolls are the trustees of all the estates, 
in the Kingdom." 

In some of the United States, as New 
York, Delaware, South Carolina, Georgia, 
Illinois, and Kentucky, the necessity of trus- 
tees to support contingent remainders in 
the case of posthumous children is taken 
away by statute ; 2 Greenleafs Cruise, 285, 
note; and in Indiana and Mississippi, not 
alienation by tenant for life is allowed to 
affect dependent estates. Where no such 
statutory enactments are in force, it is pre- 
sumed that a common recovery suffered by 
the tenant for life will bar contingent re- 
mainders, as is the case in Pennsylvania; 
Dunwoodie ?. Reed, 3 Serg. k Ra«ile,.445 ; 
Toman v. Dunlop, 6 Harris, 76, and was 
in New York before the Revised Statutes; 
Vauderheyden v. Crandall, 2 DeniO) 9. R. 
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r*^631 *^** contingent remainders can no longer be *de8troyed, of 
course there will be no occasion for trustees to preserve them. 

The following extract from a modern settlement, of a date previous 
to the act to amend the law of real propertj,(^) will explain the plan 
which used to be adopted. The lands were conveyed to the trustees and 
their heirs, to the uses declared by the settlement ; by which convey- 
ance the trustees took no permanent estate at all, as has been explained 
in the Chapter on Uses and Trusts,(^) but the seisin was at once transfer* 
red to those to whose use estates were limited. Some of these estates were 
as follows : — " To the use of the said A. and his assigns for and during 
" the terra of his natural life without impeachment of waste and from 
*' and immediately after the determination of that estate by forfeiture , 
'* or otherwise in the lifetime of the said A. to the use of the said 
^'(trustees) their heirs and assigns during the life of the said A. in 
" trust to preserve the contingent uses and estates hereinafter limited 
" from being defeated or destroyed and for that purpose to make entries 
" and bring actions as occasion may require But nevertheless to per- 
'' mit the said A. and his assigns to receive the rents issues and profits 
^^ of the said lands, hereditaments and premises during his life And 
"from and immediately after the decease of the said A. to the use of 
" the first son of the said A. and of the heirs of the body of such first 
" soi^ lawfully issuing and in default of such issue to the use of the 
" second third fourth fifth and all and «very other son and sons of the 
" said A. severally successively and in remainder one after another as 
'* they shall be in seniority of age and priority of birth and of the seve- 
" ral and respective heirs of the body and bodies of all and every such 
r*2fi41 " ®^^ *"^ ®^°® lawfully *issuing the elder of such sons and the 
•■ -^ ** heirs of his body issuing being always to be preferred to and 
"to take before the younger of such sons and the heirs of his and 
"their body and respective bodies issuing And in default of such 
"issue" &c. Then follow the other remainders. 

In a former part of this volume we have spoken of equitable or trust 
estate8.(27) In these cases, the whole estate at law belongs to trustees, 
who are accountable in equity to their ceatuis que trustj the beneficial 
owners. As equity follows the law in the limitation of its estates, so it 
permits an equitable or trust estate to be disposed of by way of pajrti* 
•cular estate and remainder, in the same manner as an estate at law. 

(t) 8 4 9 Vict. c. 106. (tt) Ante, pp. 147, 148. 

(x) See the chapter on Uaes and Trasts, ante, p. 148, et seq. 
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Contingent remainders may aho be limited of trust estates. But 
between such contingent remainders, and contingent remainders of 
estates at law, there was always this difference, that while the 
latter were destructible, the former were not.(y) The destruction of a 
contingent remainder of an estate at law depended, as we have seen, 
on the ancient feudal rale, which required a continuous and ascertained 
possession of every piece of land to be vested in some freeholder. But 
in the case of trust estates, the feudal possession remains with the trus- 
tee.(z) And, as the destruction of contingent remainders at law 
defeated, when it happened, the intention of those who created them, 
equity did not so far follow the law as to introduce into its system a 
similar destruction of contingent remainders of trust estates. It rather 
compelled the trustees continually to observe the intention of those 
whose wishes they had undertaken to execute. Accordingly, if a con- 
veyance had been made unto and to the *use of A. and his heirs, r*9/»r-i 
in trust for B. for life, and after his decease in trust for his first ^ "" -^ 
and other sons successively in tail, — here the whole legal estate would 
have been vested in A. and no act that B. could have done, nor any 
event which might have happened to his equitable estate, before its 
natural termination, could have destroyed the contingent remainder 
directed to be held by A. or his heirs in trust for the eldest son. 

It may be proper to mention in this place, that an act has been re- 
cently passed for granting duties on succession to property on the death 
of any person dying after the 19th of May, 1853, the time appointed for 
the commencement of the act.(a) These duties are as follows: — where 
the successor is the lineal issue or lineal ancestor of the predecessor, the 
duty is at the rate of one per cent, on the value of the succession ; if a 
brother or sister, or a descendant of a brother or sister, three per cent. ; 
if a brother or sister of the father or mother, or a descendant of such a 
brother or sister, five per cent. ; if a brother or sister of the grandfather 
or grandmother of the predecessor, or a descendant of such a brother or 
sister, six per cent. ; and if the successor shall be in any other degree 
of collateral consanguinity to the predecessor, or shall be a stranger in 
blood to him, the duty is ten per cent.(6) The interest, however, of a 

(y) Fearne, Goat. Rem. 321. 

(z) See Chapman ▼. Blissett, Cas. temp. Talbot, 145, 151. 

(fl) Stat. 16 t 17 Vict. c. 51 ; see Wilcox v. Smith, 4 Drew. 40; Attorney-Qen. v. Lord 
MiddletoD, 3 H. & N. 125; Attorney-Geo. y. Sibthorpe, 3 H. & N. 424; Attorney-Gen. v. 
Lord Brajbrooke, 5 H. & N. 488 ; 9 H. of L. Cas. 150; Attorney-Gen. v. Smyth, 9 H. of 
L. Cas. 498. 

(6) Sect. 10. 
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successor to real property is considered to be of the value of an annuity 
equal to the annual value of such property during his life, or for any 
less period during which he may be entitled ; and every such annuity is 
to be valued, for the purposes of the act, according to tables set forth 
r*2661 ^^ ^^^ schedule to the act ; and the duty is to '''be paid by eight 
equal half-yearly installments, the first to be paid at the end of 
twelve months after the successor shall have become entitled to the bene- 
ficial enjoyment of the property ; and the seven following installments 
are to be paid at half-yearly intervals of six months each, to be com- 
puted from the day on which the first installment shall have become due. 
But if the successor shall die before all such installments shall have 
become due, then any installments not due at his decease shall cease to 
be payable ; except in the case of a successor who shall have been com- 
petent to dispose by will(c) of a continuing interest in such property, in 
which case the installments unpaid at his death shall be a continuing 
charge on such interest in exoneration of his other property, and shall 
be payable by the owner for the time being of such interest, (d)^ 

(c) Attorney-Gen. t. Hallett, 2 H. & N. 368. (d) Stat. 16 k 17 Vict. c. 51, s. 21. 

1 By the Act of Congress of 30tb June, five per cent, if a brother or sister of the 

1864, 2 124, et seq. a succession duty is grandfather or grandmother or a descendant 

imposed on all legacies and distributive of the brother or sister of the grandfather or 

shares of decedents' estates, arising from grandmother; and six per cent, in all oUier 

personal property, if above the value of one cases, except that successions of wife or 

thousand dollars, and also upon all succes- husband to each other are exempt from all 

sions of real estate by the laws of descent succession tax. The rates for real estate 

or by will or voluntary conveyance without are the same, except that brothers and sia- 

valuable and adequate consideration. In ters, as well as their descendants, pay two 

case of personalty the rates are one per per cent. 

cent, of the clear value of the interest pass- In addition to this succession duty, pay- 
ing from a lineal ancestor or descendant, able to the United States, the laws of 8om« 
brother or sister; two per cent, if the per- of the states impose a similar tax for state 
son taking be a descendant of a brother or purposes. In Pennsylvania it is not exact- 
sister of the person who dies possessed; ed in case of successions from a parent, 
four per cent, if a brother or sister of the husband or wife, or lineal descendant, and 
father or mother, or a descendant of a is therefore called a CoUateral Inheritance 
brother or sister of the father or mother; tax. 
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*CHAPTER III. [*267] 

OF AN BXECUTORT INTBRBST. 

Contingent remainders are future estates which, as we have seen, (a) 
were, until recently, continually liable, in law, until they actually existed 
as estateSf to be destroyed altogether, — executory interests, on the other 
hand, are future estates, which in their nature are indestructible. (i) 
They arise, when their time comes, as of their own inherent strength ; 
they depend not for protection on any prior estates, but on the contrary, 
they themselves often put an end to any prior estates which may be * 
subsisting. Let us consider, first, the means by which these future 
estates may be created : and secondly, the time fixed by the law, within 
which they must arise, and beyond which they cannot be made to com- 
mence. 

Section I. 
Of the Means hy which Executory Interests may be created. 
1. Executory interests may now be created in two ways — under the 



[*268] 



Statute of Uses,(c) and by will. *Executory interests created 
under the Statute of Uses are called springing or shifting uses. 
We have seen(c2) that previously to the passing of this statute, the u^e 
of lands was under the sole jurisdiction of the Court of Chancery as 
trusts are now. In the exercise of this jurisdiction, it would seem that 
the Court of Chancery, rather than disappoint the intentions of par- 
ties, gave validity to such interests of a future or executory nature, as 
were occasionally created in the disposition of the use {e.) For instance, 
if a feoffment had been made to A. and his heirs, to the use of B. and 
his heirs from to-morrow, the court would, it seems, have enforced the 

(a) Ante, p. 258, et seq. 

(b) Fearne, Cont. Rem. 418. Before fines were abolished, it was a matter of doabt 
whether a fine woald not bar an executorj interest, in case of non-claim for five years 
after a right of entry had arisen nnder the executory interest. Romilly y. James, 6 Taunt. 
263 (E. C. L. R. Tol. 1), see ante, p. 47. Executory interests subsequent to, or in defeas- 
ance of an estate tail, may also be barred in the same manner, and by the same means, 
as remainders expectant on the determination of the estate tail. Fearne, Cont. Rem. 423. 

{e) SUt. 27 Hen. YIII. c. 10. (d) Ante, pp. 144, 145. 

{e) Batl. n. (a) to Fearne, Cont. Rem. 384. 
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use in favour of B. notwithstanding that, by the rules of law, the estate of 
B. would have been void(/.) Here we have an instance of an executory 
interest in the shape of a springing use, giving to B. a future estate 
arising on the morrow of its own strength, depending on no prior estate 
and therefore not liable to be destroyed by its prop falling. When the 
Statute of Uses(^) was passed, the jurisdiction of the Court of Chan- 
cery over uses was at once annihilated. But uses in becoming, by vir- 
tue of the statute, estates at law, brought with them into the courts of 
law many of the attributes, which they had before possessed whilst sub- 
jects of the Court of Chancery. Among others which remain un- 
touched, was this capability of being disposed of in such a way as to 
create executory interests. The legal seisin or possession of lands 
became then, for the first time, disposable without the observance of the 
formalities previously required ;(A) and amongst the dispositions allowed, 
were these executory interests, in which the legal seisin is shifted about 
from one person to another, at the mercy of the springing uses, to which 
r*Sf)Ql seisin has been indissolqbly united '''by the act of parliament ; 

•^ accordingly it now happens that, by means of uses, the legal 
seisin or possession of lands may be shifted from one person to another 
in an endless variety of ways. We have seen,(2) that a conveyance to 
B. and his heirs to hold from to-morrow, is absolutely void. But by 
means of shifting uses, the desired result may be accomplished ; for, an 
estate may be conveyed to A. and his heirs to the use of the conveying 
party and his heirs until to-morrow, and then to the use of B. and his 
heirs. A very common instance of such a shifting use occurs in an ordinary 
marriage settlement of lands. Supposing A. to be the settlor, the 
lands are then conveyed by him, by the settlement executed a day or 
two before the marriage, to the trustees (say B. and C. and their heirs) 
^*- to the use of A. and his heirs until the intended marriage shall be 
solemnized, and from and immediately after the solemnization thereof,'' 
to the uses agreed on; for example, to the use of D. the intended hus- 
band, and his assigns for his life, and so on. Here B. and C. take no 
permanent estate at all, as we have already seen(i.) A. continues, as 
he was, a tenant in fee simple until the marriage ; and, if the marriage 
should never happen, his estate in fee simple will continue with him 
untouched. But, the moment the marriage takes place, — without any 
further thought or care of the parties, the seisin or possession of the 
lands shifts away from A. to vest in D. the intended husband, for his 
life, according to the disposition made by the settlement. After the 

(/) Ante, p. 249. (y) 27 Hen. VIII. c. 10, ant€, p. 146. 

(A) See ante. pp. 167, 168. (t) Ante^ p. 249. (k) Ante, pp. 147, 172. 
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execution of the settlement, and until the marriage takes place, the 
interest of all the parties, except the settlor, is future, and contingent 
also on the event of the marriage. But the life estate of D. the 
intended husband, is not an interest of the kind called a contingent 
remainder. For, the estate which precedes it, namely, that of A. is an 
estate in fee simple, *after which no remainder can be limited.^ r*2701 
The use to D. for his life springs up on the marriage taking 
place, and puts an end at once and for ever to the estate in fee simple 
irhich belonged to A. Here, then, is the destruction of one estate, and 
the substitution of another. The possession of A. is wrested from him 
by the use to D. instead of D.'s estate waiting till A.'s possession is oyer, 
as it must have done had it been merely a remainder. Another instance 
of the application of a shifting use occurs in those cases in which it is 
wished that any person who shall become entitled under the settlement 
should take the name and arms of the settlor. In such a case, the inten- 
tion of the settlor is enforced by means of a shifting clause, under which, 
if the party for the time being entitled should refuse or neglect, within 
a definite time, to assume the name and bear the arms, the lands will 
shift away from him, and vest in the person next entitled in remainder. 

From the above examples, an idea may be formed of the shifts and 
devices which can now be effected in settlements of land, by means of 
springing and shifting uses. By means of a use, a future estate may be 
made to spring up with certainty at a given time. It may be thought, 
therefore, that contingent remainders, having until recently been de- 
structible, would never have been made use of in modern conveyancing, 
but that every thing would have been made to assume the shape of an 
executory interest. This, however, is not the case. For, in many 
instances, future estates are necessarily required to wait for the regular 
expiration of those which precede them ; and, when this is the case, no 
art or device can prevent such estates from being what they are, con- 
tingent remainders. The only thing that could formerly be done, was 
to take care for their preservation, by means of trustees for that pur- 
pose. For the law, having been acquainted with remainders long before 
"^nses were introduced into it, will never construe any limitation 1-41071-1 
to be a springing or shifting use, which, by any fair interpreta- 
tion, can be regarded as a remainder, whether vested or contingent.(Z)^ 

(/) Fearne, CoDt. R^m. 386-395, 626; Doe d. Harris v. Howell, 10 Bam. k Ores. 191, 
197 (B. C. L. R. vol. 21) j 1 Prest. Abst. 130. 

1 Becaasei as has been previously shown, > See ante, notes to pp. 198 and 263. 
a fee cannot be limited npon a fee. R. 
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The establishment of shifting and contingent nses occasioned great 
difBculties to the early lawyers, in consequence of the supposed necessity 
that there should, at the time of the happening of the contingency on 
which the use was to shift, be some person seised to the use then in- 
tended to take effect. If a conveyance were made to B. and his heirs to 
the use of A. and his heirs until a marriage or other event, and afterwards 
to the use of C. and his heirs, it was said that the use was executed 
in A. and his heirs by the statute, and that as this use was co-extensive 
with the seisin of B., B. could have no actual seisin remaining in him. 
The event now happens. Who is seised to the use of G. ? In answer 
to this question it was held that the original seisin reverts back to B. 
and that on the event happening he becomes seised to the use of G. 
And to support this doctrine it was further held that meantime a po8si> 
bility of seisin, or scintilla juris^ remained vested in B. But this doc- 
trine, though strenuously maintained in theory, was never attended to in 
practice. And in modern times the opinion contended for by Lord 
St. Leonards was generally adopted, that in fact no scintilla whatever 
remained in B. but that he was, by force of the statute, immediately 
divested of all estate, and that the uses thenceforward took effect as 
legal estates according to their limitations, by relation to the original 
seisin momentarily vested in B.(m) And a final blow to the doctrine 
^^2721 ^^ ^^^ given by a recent act of *parliament,(n) which pro- 

vides, that where by any instruments any hereditaments have been 
or shall be limited to uses, all uses thereunder, whether expressed or implied 
by law, and whether immediate or future, or contingent or executory, or 
to be declared under any power therein contained, shall take effect when 
and as they arise, by force of and by relation to the estate and seisin 
originally vested in the person seised to the uses ; and the continued 
existence in him or elsewhere of any seisin to uses or scintilla juris 
shall not be deemed necessary for the support of, or to give effect 
to, future or contingent or executory uses ; nor shall any such seisin to 
uses or scintilla juris be deemed to be suspended, or to remain or to sub- 
sist in him or elsewhere. 

One of the most convenient and useful applications of springing uses 
occurs in the case of powers^ which are methods of causing a use, with 
its accompanying estate, to spring up at the will of any given person : — (o) 
Thus, lands may be conveyed to A. and his heirs to such uses as B. 
shall, by any deed or by his will, appoint, and in default of and until 

(fw) Sng. Pow. 19, 8th ed. («) Stat. 23 k 24 Vict c. 38. ■. 7. 

(o) See Co. Litt. 271 b, n. (1), VII. 1. 
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any such appointment to the use of G. and his heirs, or to any other 
uses. These uses will accordingly confer vested estates on C. or the 
parties having them, subject to he divested or destroyed at any time by 
B.'sexercisinghis/^ott^er of appointment. Here B. though not owner of the 
property, has yet the power, at any time at once to dispose of it, by exe- 
cuting a deed ; and if he should please to appoint it to the use of him- 
self and his heirs, he is at perfect liberty so to do ; or, by virtue of his 
power he may dispose of it by his will. This power of appointment is 
evidently a privilege of great value; and it is accordingly provided by 
the ^bankrupt act that the assignees of any person becoming r«2731 
bankrupt may exercise, for the benefit of his creditors, all powers '" "* 
(except the right of nomination to any vacant ecclesiastical benefice) 
which the bankrupt might have exercised for his own benefit. (p)* If, 
however, in the case above mentioned, B. should not become bankrupt, 
and should die without having made any appointment by deed or will, 
G.'s estate having escaped destruction, will no longer be in danger. In 
snch a case a liability was until recently incurred by the estate of C. in 
respect of the debts of B. secured by any judgment, decree, order, or 
role of any court of law or equity. These judgment debts, by an 
act of parliament,(y) to which reference has before been made,(r) were 
made binding on all lands over which the debtor should, at the time of 
the judgment, or at any time afterwards, have any disposing power, 
which he might, without the assent of any other person, exercise for his 
own benefit. Before this act was passed, nothing but an appointment 
by B. or his assignees, in exercise of his power, could have defeated or 
prejudiced the estate of C. And now, by the act to which we have be- 
fore referred for amending the law relating to future judgments,(«) no 
judgment entered up after the 29th of July, 1864, the date of the act, 
can affect any land of whatever tenure, until such land shall have been 
actually delivered in execution by virtue of a writ of elegit, or other 
lawful authority, in pursuance of such judgment. 

(p) Stat. 12 k 13 Vict c. 106, s. 147, not repealed by stat. 24 k 25 Vict. c. 134. 
{q) Stat. 14 2 Vict c. 110, 88. 11, 13. (r) Ante, pp. 79, 80. 

(«) Stat. 27 k 28 Vict c. 112 ; ante, p. 82. 

1 See paasim, note to p. 87 ante. Lord Equity to execute the power for the benefit 

Eldon was of the opinion in Thorp v. Good- of hi8 creditors. No such enactments were 

all, 17 Vesey, 388, 460, that independently introduced in the last United States Statute 

of inch special pro?isions as those referred of Bankruptcy, nor is it believed that the 

to in the text, a bankrupt who was tenant insolvent laws of the diflferent states contain 

for life, with a general power of appoint- such provisions. R. 

meot, could not be compeUed by decree in 
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Suppose, however, that B. should exercise his power, and appoint the 
lands by deed to the use of D. and his heirs. In this case, the execu- 
r*2741 *^^^ ^y ^' ^^ *^® ^instrument required by the power, is the 
event on which the use is to spring up, and to destroy the 
estate already existing. The moment, therefore, that B. has duly ex- 
ecuted his power of appointment over the use, in favor of D. and his 
heirs, D. has an estate in fee simple in possession vested in him, by 
virtue of the Statute of Uses, in respect of the use so appointed in his 
favor ; and the previously existing estate of C. is thenceforth completely 
at an end. The power of disposition exercised by B. extends, it will 
be observed, only to the use of the lands ; and the fee simple is vested 
in the appointee, solely by virtue of the operation of the Statute of 
Uses, which always instantly annexes the legal estate to the use.(t)^ If, 
therefore, B. were to make an apppintment of the lands, in pursuance 
of his power, to D. and his heirs, to the use of E. and his heirSj D. 
would still have the use, which is all that B. has to dispose of; and the 
use to E. would be a use upon a use, whi«h, as we have seen,(ii) is not 
executed, or made into a legal estate, by the Statute of Uses. £. 
therefore, would obtain no estate at law ; although the Court of Chan- 
cery would, in accordance with the expressed intention, consider him 
beneficially entitled, and would treat him as the owner of an equitable 
estate in fee simple, obliging D. to hold his legal estate merely as a 
trustee for E. and his heirs. 

In the exercise of a power, it is absolutely necessary that the terms 
of the power, and all the formalities required by it, should be strictly 
complied with. If the power should require a deed only, a will will not 
do ; or, if a will only, then it cannot be exercised by a deedy{v) or by 
r*2751 *^y other act, to take effect in the lifetime of the *person exer- 
cising the power.(a;) So, if the power is to be exercised by a 
deed attested by two witnesses, then a deed attested by one witness only 

(t) See ante, pp. 147, 148. (v) Ante, p. 149. 

(v) Majoribauks t. Hoveaden, I Drurj, 11. 

(z) Sugd. Pow. 210, 8th ed.; I Chance on Powers, ch. 9, p. 273, etseq. 

1 Thus in the case of Rush y. Lewis, 9 ance by them of the legal estate, to which 

Harris, 72, land having been devised in trust they demurred, on the ground that the ap* 

for the separate use of a married woman for pointment had, by virtue of the Statute of 

life, with remainder to snch uses as she Uses, already vested the legal estate in him, 

should by will appoint, she exercised the and the demurrer was sustained by the 

power in favor of her husband, who then court. K. 

filed a bill against the trustees for a convey- 
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will be in8ufficient.(^) This strict compliance with the terms of the 
power was carried to a great length by the Courts of law ; so much so, 
that where a power was required to be exercised by a writing under 
hand and seal attested by witnesses^ the exercise of the power was held 
to be invalid if the witnesses did not sign a written attestation of the 
signature of the deed, as well as of the ^sXing\zf The decision of this 
point was rather a surprise upon the profession, who had been accus- 
tomed to attest deeds by an indorsement, in the words ^^ sealed and de- 
livered by the within-named B. in the presence of," instead of wording 
the attestation, as in such a case this decision required, ^^ Signed^ sealed 
and delivered, &c." In order, therefore, to render valid the many 
deeds which by this decision were rendered nugatory, an act of parlia- 
ment(a) was passed, by which the defect thus arising was cured, as to 
all deeds and instruments, intended to exercise powers which were ex- 
ecuted prior to the 80th of July, 1814, the day of the passing of the 
act. But as the act had no prospective operation, the words " signed^ 
sealed and delivered*' were still necessary to be used in the attestation, 
in all cases where the power was to be exercised by writing under hand 
and seal^ attested by witnesses.(6)* It is, however, now provided(c?) that 

(y) Sugd. Pow. 207, etseq. 8th ed.: 1 Chance on Powers, 331. 

{2) Wright V. Wakeford, 4 Taunt. 213; Doe d. Manfield v. Peach, 2 Man. k, Selw. 5Y6 ; 
Wright T. Barlow, 3 Man. k Selw. 512. 

(a) 54 Geo. III. c. 168. 

(6) See, however, Vincent v. Bishop of Sodor and Man, 5 Ex. Rep. 683, 693, in which 
ease the Coart of Ezcheqaer intimated that they considered the case of Wright v. Wake- 
ford, now overruled bj the case of Burdett v. Doe d. Spilsbary, 10 Clark k Fin. 340; 6 
Mao. k Gran. 386 (E. C. L. R. vol. 46.) See also Re Rickett's Trusts, 1 John, k H. 70, 
72, affirmed in H. of L. ; Newton t. Ricketts, 9 H. of L. Gas. 262. 

{c) Stat. 22 k 23 Vict. c. 35, s. 12. 

1 Thus in Hopkins 7. Myall, 2 Russell k > Wright v. Wakeford first came before 

Mjrlne, 86, a married woman having power Lord Eldon (17 Vesej, 454), upoD a bill for 

to appoint a fund, by any writing under her specific performance, in which the point 

hand, attested by two witnesses, the trus- was, whether a power of sale, to be testi- 

tees parted with the fund, upon the joint fied " by writing under the hands and 

applicationof her husband and herself, made seals" of the parties, and attested by two 

by a letter signed by both of them, but not witnesses, was properly executed by an at- 

attested, and after her death, a bill was filed testation that the instrument was sealed 

against the trustees by the children of the and delivered. The Chancellor thought, 

marriage, who, in default of appointment, that in general " a deed if delivered may 

"Were entitled to the fnnd, the object of which be a good deed, whether signed or not," but 

was to charge them with a breach of trust that in the case before him, he inclined to 

and compel them to replace the fund, and the opinion that both signature and sealing 

it was held, that the interests of the children were required. He however directed a case 

coold not be defeated without an adherence to the Common Pleas, the majority of the 

to the ceremonies required by the settlement. Judges of which certified that the power 

R. had not been well executed (4 Taunton, 
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r^Ql^l ^ *^^^^ executed after the 13th of August, 1859, in the pres- 
^ -^ ence of and attested by two or more witnesses in the manner 
in which deeds are ordinarily executed and attested, shall, so far as 
respects the execution and attestation thereof, be a valid execution of a 
power of appointment bj deed or by any instrument in writing not tes- 
tamentary, notwithstanding it shall have been expressly required that 
a deed or instrument in writing made in exercise of such power should 
be executed or attested with some additional or other form of execution 
or attestation, or solemnity. Provided always, that this provision shall 
not operate to defeat any direction in the instrument creating the power 
that the consent of any particular person shall be necessary to a valid 
execution, or that any act shall be performed, in order to give validity 
to any appointment, having no relation to the mode of executing and 
attesting the instrument ; and nothing contained in the act is to prevent 
the donee of a power from executing it conformably to the power by 
writing, or otherwise by an instrument executed and attested as an ordi- 
nary deed ; and to any such execution of a power this provision is not 
to extend. 

The strict construction adopted by the Courts of law, in the case of 
instruments exercising powers, is in some degree counterbalanced by 
the practice of the Court of Chancery to give relief in certain cases, 
when a power has been defectively exercised.^ If the Courts of law 
have gone to the very limit of strictness, for the benefit of the persons 
entitled in default of appointment, the Court of Chancery, on the other 
hand, appears to have overstepped the proper boundaries of its jurisdio- 
tion in favor of the appointee.(d) For, if the intended appointee be a 
r*2771 P^^^^^^'Ser from the person intending to *exercise the power, or 
"^ a creditor of such person, or his wife, or his child, or if the ap- 
(d) See 7 Yei. 506 } Sagd. Pow. 632, et ieq. 8th ed. 

213), and this opiQio:! was, untU very lately, sent the case to the Excbeqaeri which cer- 
recognized as settled law, Doe y. Peach, 3 tified the same opinion as the Commoo 
Maule & Set. 581, which gave rise to the Pleas, and the case was finally disposed of 
statute referred to in the text, known as by deciding the power to have been well 
"Mr. Preston's Act." Vincent v. The Bishop executed. See 15 Jurist, 365; 3 Eng. Law 
of Sodor and Man, was first sent by Sir & £q. Rep. 198. B. 
James Wigram, Vice Chancellor, to the > At the same time it is equally well set- 
Common Pleas, which Court certified that tied that equity will not interfere in the case 
the power had been well executed. The of a non-execution of a power, Lassels t. 
Vice Chancellor not conceiving that Wright Cornwallis, 2 Yernon, 465 ; Hinton t. Toye, 
T. Wakeford had been expressly overruled 1 Atkins, 465; Bamton t. Ward, 2 Id. 172; 
by Burdett y. Spilsbury in the House of Holmes y. Coggshill, 7 Vesey, 506; S. C. 12 
Lords, refused to support the certificate, and Id. 206. R. 
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pointment be for a charitable purpose, — in auy of these cases, equity 
will aid the defective execution of the power ;(e) in other words, the 
Court of Chancery will compel the person in possession of the estate, 
and who was to hold it until the power was duly exercised, to give it up 
on an undue execution of such power. It is certainly hard that, for 
want of a little caution, a purchaser should lose his purchase or a credi- 
tor his security, or that a wife or child should be unprovided for ; but it 
may well be doubted whether it be truly equitable, for their sakes, to 
deprive the person in possession ; for the lands were originally given 
to him to hold until the happening of an event (the execution of the 
power), which, if the power be not duly executed, has in fact never taken 
place. 

The above remarks equally apply to the exercise of a power by will. 
Formerly, every execution of a power to appoint by will was obliged to 
be effected by a will conformed, in the number of its witnesses and other 
circumstances of its execution, to the requisitions of the power. But 
the act for the amendment of the laws with respect to wills(/) requires 
that all wills should be executed and attested in the same uniform way ;(^) 
and it accordingly enact8,(A) that no appointment made by will in ex- 
ercise of any power shall be valid, unless the same be executed in the 
manner required by the act ; and that every will executed in the manner 
thereby required shall, so far as respects the execution and attestation 
thereof, be a valid execution of a power of appointment by will, not- 
withstanding it shall have been '''expressly required that a will r^tOTui 
made in exercise of such power should be executed with some 
additional or other form of execution or solemnity. 

These powers of appointment, viewed in regard to the individuals 
who are to exercise them, are a species of dominion over property, quite 
distinct from that free right of alienation which has now become insepa- 
rably annexed to every' estate, except an estate tail, to which a modified 
right of alienation only belongs. As alienation by means of powers of 
appointment is of a less ancient date than the right of alienation annexed 
to ownership, so it is free from some of the incumbrances by which that 
right is still clogged. Thus a man may exercise a power of appoint- 
ment in favor of himself or of his wife ;{%) although, as we have seen,(i) 

(«) Sogd. Pow. 534, 635, 8th ed.; 2 Chance on Powers, c. 23, p. 488, et seq. ; Lacena 
T. Lncena, 5 Bear. 249. 
(/) 7 Will. IV. k I Vict, c. 26. {ff) See ante, p. 187. (A) Sect. 10. 

(i) Sogd. Pow. 471, 8th ed, (k) Ante, pp. 173, 208. 
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a man cannot directly convey, by virtue of his ownership, either to him- 
self or to his wife. So we have seen(Z) that a married woman could not 
formerly convey her estates without a fine^ levied by her husband and 
herself, in which she was separately examined ; and now, no conveyance 
of her estates can be made without a deed, in which her husband must 
concur, and which must be separately acknowledged by her to be her 
own act and deed. But a power of appointment either by deed or will, 
may be given to any woman ; and whether given to her when married 
or when single, she may exercise such a power without the consent of 
any husband to whom she may then or thereafter be married 'y{m) and 
the power may be exercised in favor of her husband, or of any one 
else.(w) The act of parliament to which we have before referred,(<?) for 
r*27Ql ^'^^'^'^^g iiifants *to make binding settlements on their mar- 
''^ riage, with the sanction of the Court of Chancery, extends to 
property over which the infant has any power of appointment, unless it 
be expressly declared that the power shall not be exercised by an in- 
fant.(je?) But the act provides, that in case any appointment under a 
power of appointment, or any disentailing assurance, shall have been 
executed by any infant tenant in tail under the act, and such infant 
shall afterwards die under age, such appointment or disentailing assu- 
rance shall thereupon become absolutely void.(9) 

The power to dispose of property independently of any ownership, 
though established for some three centuries, is at the present day fre- 
quently unknown to those to whom such a power may belong. This 
ignorance has often given rise to difSculties and the disappointment of 
intention in consequence of the execution of powers by instruments of 
an informal nature, particularly by wills, too often drawn by the parties 
themselves. A testator would, in general terms, give all his estate, or 
all his property ; and because over some of it he had only a power of 
appointment, and not any actual ownership, his intention, till lately, 
was defeated. For such a general devise was no execution of his power 
uf appointment, but operated only on the property that was his own. 
He ought to have given not only all that he had, but also all of which 
he had any power to dispose.^ The act for the amendment of the laws 

(I) Ante, pp. 211, 212. 

(w) Doe d. Bloomfield v. Byre, 3 C. B. 557 (B. C. L. B. vol. 54) ; 5 C. B. 713 (E. C. U 
R. vol. 57.) 

(n) Sngd. Pow. 471, 8th ed. (o) Ante, p. 64. 

(p) Stat. 18 & 19 Vict. c. 43, 8. 1. \q) Sect. 2. 

1 The distinction which runs through the possesses also an interest in the subject of 
cases is, that where one having a power, the power, a conveyance or devise by him, 
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vith respect to will8(r) has now provided a remedy for such cases, by 
enactingf«) that a general devise of the real estate of a testator shall be 
construed to include any real estate *which he may have power r^oQAi 
to appoint in any manner he may think proper, (^) and shall 
operate as an execution of such power, unless a contrary intention shall 
appear by the will. 

A power of appointment may sometimes belong to a person concur- 
rently with the ordinary power of alienation arising from the ownership 
of an estate in the lands. Thus lands may be limited to such uses as 
A. shall appoint, and in default of and until appointment to the use of 
A. and his heirs.(u) And in such a case A. may dispose of the lands 
either by exercise of his power,(a?) or by conveyance of his estate.(y)* If 
he exercise his power the estate limited to him in default of appoint- 
ment is thenceforth defeated and destroyed ; and, on the other hand, if 
he convey his estate, his power is thenceforward extinguished, and can- 
not be exercised by him in derogation of his own conveyance. So if, 
instead of conveying his whole estate, he should convey only a partial 
interest, his power would be suspended as to such interest, although in 
other respects it would remain in force ; that is, he may still exercise his 
power, so only that he do not defeat his own grant. When the same 

(r) Stat. 7 Will. IV. & 1 Vict. c. 26. (#) Sect. 27. 

(I) GloTes v. Awdry, 12 Beav. 604. 

(v) »ir Edward Glere's case, 6 Rep. 17 b; Maundrell v. Maandrell^ 10 Ves. 246. 
(z) Roach y. Wadbam, 6 East, 289. 

(y) Cox V. Cbamberlain, 4 Ves. 631 ; Wynne v. Griffith, 3 Ring. 179 (E. 0. L. R. vol. 
32) ; 10 J. B. Moore, 692 ; 5 B. & Cress. 923 (E. C. L. R. vol. 35) ; 1 Rass. 283. 

withoot reference to the power, will not be of so high a nature as to merge and render 

deemed to be an execution of it, unless there void any power which might be intended to 

be evidence of such an intention, and con- accompany it, and this was adopted by Sir 

seqnently will not pass more than the in- William Grant, when Master of the Rolls, in 

terest of the party ; but where the donee of the case of Maundrell v. Maundrell. But on 

the power has no estate, and the conveyance the argument of that case before Lord Eidon, 

or devise can only be made operative by he said that Goodill v. Brigham "was not 

treating it as an execution of the power, it the law," that it had always surprised him, 

vriU be so considered. Doe v. Roake, 6 and was contrary to the experience of prac- 

Bam. and Cress. 720 (E. C. L. R. vol. 13); tical conveyancers, who constantly so limited 

Pei^r's Will, 1 Parson's Eq. Cases, 440 ; estates to a purchaser in order to bar the 

Hay V. Mayer, 8 Watts, 203. R. dower of the wife of the latter upon a future 

1 Notwithstanding the law had been con- sale by him (as to which see ante, p. 215) ; 

sidered as so settled ever since Sir Edward and the doctrine as stated in the text is now 

Clere's case, yet it was nevertheless held by well settled : Logan v. Bell, 1 Comm. Bench, 

Gh. J. Eyre, in Goodill v. Brigham, 1 Bos. & 884 (E. C. L. R. voL 60) ; Wilson v. Troup, 

Poll. 196, that a power was inconsistent 2 Cowen, 195 ; Pratt v. McCauley, 8 Harris, 

vrith an estate in fee simple, the latter being 269. R. 
19 
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object may be accomplished either by an exercise of the power, or by a 
conveyance of the estate, care should be taken to express clearly by 
which of the two methods the instrument employed is intended to operate. 
Under such circumstances it is very usual first to exercise the power, 
and afterwards to convey the estate by way of further assurance only; 
in which case, if the power is valid and subsisting, the subsequent con- 
r*28n ^^y*"^® ^^ ^^ *course inoperative ;{z) but if the power should by 
any means have been suspended or extinguished, then the con- 
veyance takes effect. 

The doctrine of powers, together with that of vested remainders, is 
brought into very frequent operation by the usual form of modern pur- 
chase deeds, whenever the purchaser was married on or before the first 
of January, 1834, or whenever, as sometimes happens, it is wished to 
render unnecessary any evidence that he was not so married. We have 
secn(a) that the dower of such women as were married on or before the 
first day of January, 1834, still remains subject to the ancient law; and 
the inconvenience of taking the conveyance to the purchaser jointly 
with a trustee, for the purpose of barring dower, has also been pointed 
out.(() The modern method of effecting this object, and at the same 
time of conferring on the purchaser full power of disposition over the 
land, without the concurrence of any other person, is as follows: A 
general power of appointment by deed is in the first place given to the 
purchaser, by means of which he is enabled to dispose of the lands for 
any estate at any time during his life. In default of and until appoint- 
ment, the land is then given to the purchaser for his life, and after the 
determination of his life interest by any means in his lifetime, a remain- 
der (whijch, as we have seen,(&) is vested) is limited to a trustee and his 
heirs during the purchaser's life. This remainder is then followed by 
an ultimate remainder to the heirs and assigns of the purchaser forever, 
or, which is the same thing, to the purchaser, his heirs and assigns for- 
ever.(d) These limitations are sufficient to prevent the wife's right of 
* r*2821 ^^^®^ ^^^™ attaching. For the *purcha8er has not, at any time 
during his life, an estate of inheritance in possession, out of which 
estate only a wife can claim dower .-(a) he has during his life only a life 
interest, together with a remainder in fee simple expectant on his own 
decease. The intermediate vested estate of the trustee prevents, during 

(ar) Ray v. Pung, 5 Mad. 310; 6 B. & Aid. 561 (K. C. L. R. yol. 7); Doe d. WiganT. 
Jonesi 10 B. k Cress. 459 (E. G. L. R. vol. 21.) 

(a) Ante, p. 213. (b) Ante, p. 216. (c) Ante, p. 247. 

(d) Feame, Cont. Rem. 347, n; Co. Litt. 379 b, n. (1).^ (e) Ante, p. 215. 
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the whole of the parchaBer*s lifetime, any union of this life estate and 
remainder. (/) The limitation to the heirs of the purchaser gives him, 
according to the rule in Shelley's ovLse,{ff) all the powers of disposition 
incident to ownership: though subject, as we have seen,(A) to the estate 
intervening between the limitation to the purchaser and that to his 
heirs. But the estate in the trustee lasts only during the purchaser's 
life, and during his life may at any time be defeated by an exercise of 
his power. A form of these uses to bar dower^ as they are called, will 
be found in the Appendix,(2)^ As the estate of the husband under these 
uses is partly legal and partly equitable, the wife, if married after the 
Ist of January, 1884, will not be barred of her dower by these limi- 
tations ;(i) and if the deed is of a date previous to that day, even an 
express declaration contained in the deed that such was the intent of 
the uses will not be 8uflBcient.(2) 

Besides these general powers of appointment, there exist also powers 
of a special kind. Thus the estate which is to arise on the exercise of 
the power of appointment may be of a certain limited duration and 
nature: of this an example frequently occurs in the power of leasing, 
which is given to every tenant for life under a properly drawn settle- 
ment.' We have 8een(m) that until *recently a tenant for life, r*2«3l 
by virtue of his ownership, had no power to make any dis- 

(/) Ante, p. 262. (g) Ante, pp. 236, 240. (A) Ante, p. 237. 

(i) See Appendix (C). {k) Ante, p. 218. 

(0 Fry ▼. Noble, 20 Beav. 598 ; 7 De Gez, M. k G. 687 ; GUrke v. FrankUn, 4 Kay k 
J. 266. 

(m) Ante, pp. 25, 26. 

1 It is hardly necessary to observe that by By this means they get a higher rent, which 

reason of the simplicity by which dower is is equally beneficial to the remainder- men 

released on this side of the Atlantic, by and reversioner; and the public is benefited, 

means of a separate acknowledgment (see because the extent and security of the 

ante, p. 213, n. 1), such limitations as are tenant's interest induces him to expend his 

referred to in the text, are here wholly un- capital in the cultiration and improvement 

known. R. of the estate.'' 4 Cruise on Real Property, 

' The obvious benefit of this is thus stated ch. xv. } 1. See also the remarks of Sir E. 
by Mr. Gmise. " As all leases made by Sugden in 2 Sngden on Powers, ch. xvii, 
tenants for life determine by the death of | 1. It is usual, however, in England to 
the lessor, powers are usually inserted in accompany such powers of leasing given to 
modem settlements enabling the tenants for tenants for life with a restriction upon 
life to grant leases, to be valid agaiust the making leases for a longer term than twenty- 
persons in remainder and reversion ; which one years ; and this, together with all other 
are productive of great advantage not only restrictions upon the leasing power, are con- 
to the persons interested, but also to the strued strictly against the tenant for life, and 
publir. ; for tenants for life are thereby en- in favor of the remainder-man and rever- 
abled to grant a certain term to the lessee, sioner. R. 
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position of the property to take effect after his decease. He eould not, 
therefore, grant a lease for any certain term of years, but only contin- 
gently on his living so long; and even now he must apply to the Court 
of Chancery, unless he claims under a settlement made after the 1st of 
November, 1856, and wishes only to make a lease not exceeeding twenty- 
one years. But if his life estate should be limited to him in the settle- 
ment by way of t«e, as is now always done, a power may be conferred 
on him of leasing the land for any term of years, and under whatever 
restrictions may be thought advisable. On the exercise of this power, 
a use will arise to the tenant for the term of years, and with it an estate, 
for the term granted by the lease, quite independently of the continuance 
of the life of the tenant for life.(ny Kut if the lease attempted to be 
granted should exceed the duration authorized by the power, or in any 
other respect infringe on the restrictions imposed, it would be void 
altogether as an exercise of the power, and might until recently have 
been set aside by any person having the remainder or reversion, on the 
decease of the tenant for life.' But by a recent act of parliament((7) it 
is now provided, that such a lease, if made bon& fide, and if the lessee 
have entered thereunder, shall be considered in equity as a contract for 
a grant, at the request of the lessee, of a valid lease under the power, 
to the like purport and effect as such invalid lease, save so far as any 
variation may be necessary in order to comply with the terms of the 
power. But in case the reversioner is able and willing, during the con- 
tinuance of the lessee's possession, to confirm the lease without variation, 
the lessee is bound to accept a confirmation accordingly ; and such con- 

(fi) 10 Yes. 256. (o) Sut. 12 k 13 Vict. c. 26, amended by stat. 13 k 14 Vict. c. 17. 

1 Maundrell v. MauodrelI| 10 Vese/, 256^ ations." The whole of the judgment de- 

Bupra, 280 n: Lord Eldon in illustrating livered in this case is well worthy the 

that a power of appointment was consistent perasal of the student. R. 

with an estate in fee said, ** Take the ordi- * It is certain that at law a lease for a 

nary case of a marriage settlement, with a longer term than is warranted, by the power 

. power to the tenants for life of leasing is not good for the period within the power, 

during minority. A power in the tenant and void only as to the excess, but is void 

for life to lease for twenty-one years, is altogether (Roe d. Brune v. Prideauz, 10 

almost as inconsistent with his interest, as a East, 184) ; but it is, at the same time, 

power to limit the fee with that of a tenant equally settled in equity^ that such a lease 

in fee. But, when the tenant for life executes will be good^o tanto: Powcey t. Bowen, I 

the power, the effect is not technically Chanc. Gas. 23; Campbell ▼. Leach, Ambler, 

making a lease ; but that lessee in fact t40 ) it being a general principle that when- 

Btands precisely in the same relation to all ever the boundaries between the Talid pari 

the persons named in the first settlement, as and the excess are clearly distinguishable, 

if that settlement had contained a limitation the execution of the power may be good in 

to his use for twenty-one years, antecedent part, and this has been enacted by statute 

to the life estate and the subsequent limit- in New York« Rev. SUU vol. 1, p. 732. B. 
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firmatiop may be by memorandum or note in writing, signed by the 



^persons confirming and accepting respectively, or some other 



[*284] 



persons by them respectively thereunto lawfully authorized, (jt?) 
And the acceptance of rent by the reversioner will be deemed a con- 
firmation of the lease as against him, if upon or before such acceptance 
any receipt, memorandum or note in writing, confirming such lease, is 
signed by the person accepting such rent, or some other person by him 
thereunto lawfully authorized,(y)^ 

Another instance of a special power occurs in the case of the power 
of sale and exchange usually inserted in settlements of real estate. 
This power provides that it shall be lawful for the trustees of the settle- 
ment, with the consent of the tenant for life in possession under the 
settlement, and sometimes also at their own discretion during the 
minority of the tenant in possession, to sell or exchange the settled 
lands, and for that purpose to revoke the uses of the settlement as to 
the lands sold or exchanged, and to appoint such other uses in their 
stead as may be necessary to effectuate the transaction proposed. But 
it is provided that the money to arise from any such sale, or which may 
be received for equality of exchange, shall be laid out in the purchase 
of other lands ; and that such lands, and also the lands which may be 
received in exchange, shall be settled by the trustees to the then sub- 
sisting uses of the settlement. It is further provided that, until a 
proper purchase can be found, the money may be invested in the funds 
or on mortgage, and the income paid to the person who would have been 
entitled to the rents, if lands had been purchased and settled. The 
object of this power is to keep up the settlement, and at the same time 
to facilitate the acquisition of lands which for any reason may be more 
desirable^in lieu of any of the settled lands which it *may be r*2851 
expedient to part with. The direction to lay out the money in 
the purchase of other lands makes the money, even before it is laid out, 
real estate in the contemplation of Courts of Equity ;{r) and though 
no land should ever be purchased, the parties entitled under the settle- 
ment will take in equity precisely the same estates in the investments 
of the money, as they would have taken in any lands which might have 
been purchased therewith. The power given to the trustees to revoke 
the uses of the settlement and appoint new uses, enables them, by virtue 
of the Statute of Uses, to give the purchaser of the settled property a 

{p) Stat. 13 ft 14 Vict. c. 17, s. 3. (q) Sect. 2. (r) Ante, p. 152. 

1 See as to this act, Sugdea's Essay on the Real Property Statutes, ch. 6. R. 
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valid estate in fee simple, provided only that the requisitions of the 
power are complied with. And a recent enactment enables the Court 
of Chancery to relieve a bon& fide purchaser under such a power in case 
the tenant for life, or any other party to the transaction, shall by mis- 
take have been allowed to receive for his own benefit a portion of the 
purchase money, as the value of the timber or other articles.(») Pre- 
viously to this statute, the Courts of Equity had not considered them- 
selves authorized to give relief in such a case.(0 And a more recent 
enactment(t£) embodies in the settlement the usual provisions, whenever 
it is expressly declared therein that trustees or other persons therein 
nathed or indicated shall have a power of sale either generally or in 
any particular event, or a power of exchange. But no sale or exchange 
under this act, and no purchase of hereditaments out of money received 
on any such sale or exchange, shall be made without the consent of the 
person appointed by the settlement to consent, or if no such person be 
appointed, then of the person entitled in possession to the receipt of the 
V^^Rfil i*cnts, if there be such a person under no ^disability. But this 
is not to be taken to require any consent where it appears from 
the settlement to have been intended that such sale, exchange or pur- 
chase should be made without any consent.(2;) And none of the powers 
of the act are to take effect or be exercisable if the settlement declares 
that they shall not take effect ; and where there is no such declaration, 
then if any variations or limitations of any of such powers are contained 
in the settlement, the same shall be exercisable or take effect subject to 
such variations or limitations.(y) Of this act it has been remarked by 
a great authority,(2;) that the option of declaring that the act shall not 
take effect ^* will probably be frequently acted upon, more particularly 
owing to the latter portion of the section ; for nothing can be more dif- 
ficult, not to say dangerous, than an attempt to amalgamate the powers 
in a settlement and the powers in the act, or to engraft the latter on the 
former. Where the settlement is purposely silent as to the powers con- 
ferred by the act, and the settlor approves of and chooses to rely upon 
them, the only inconvenience will be that the settlement itself will not 
inform the persons claiming under it of the powers vested in them, but 
it will be necessary to refer to the act for the powers conferred by it." 

It was decided, in a recent case, that the ordinary power of sale and 
exchange contained in settlements does not authorize the trustees to sell 

(<) SUt. 22 k 23 Vict. c. 35, b. 13. (t) CockereU v. Cholmeley, 1 Rass. k M. 418. 

(u) Stat. 23 & 24 Vict. c. 145, pt. 1. (x) Stat. 23 k 24 Vict. c. 145, s. 10. 

It/) Sect. 32. (7) Lord St. Leonards, Sugd. Pow. 877, 8th ed. 
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the lands with a reservation of the minerals.(a) In consequence of this 
decision, which took the profession rather hj surprise, an act was 
pa88ed(6) which confirms all sales, exchanges, partitions and enfran- 
chisements theretofore made, in intended exercise of any trust or power, 
of land, with an '^'exception or reservation of minerals, or of the r^icogT*] 
minerals separately from the residue of the land.(&) And it is 
provided that for the future every trustee and other person authorized 
to dispose of land by way of sale, exchange, partition or enfranchise- 
ment, may, with the sanction of the Court of Chancery to be obtained 
on petition in a summary way, dispose of the land without the minerals, 
or of the minerals without the land, unless forbidden so to do by the 
instrument creating the trust or power.((2) 

Other kinds of special powers occtfr where the persona who are to take 
estates under the powers are limited to a certain class. Powers to join- 
ture a wife, and to appoint estates among children, are the most usual 
powers of this nature. When powers are thus given in favor of parti- 
cular objects, the estates which arise from the exercise of the power take 
effect precisely as if such estates had been inserted in the settlement by 
which the power was given. Each estate, as it arises under the power, 
takes its place in the settlement in the same manner as it would have 
done had it been originally limited to the appointee, without the inter- 
yention of any power ; and, if it would have been invalid in the original 
settlement, it will be equally invalid as the offspring of the power.(6)^ 

It is provided, by the Succession Duty Act, 1853, that where any 
person shall have a general power of appointment, under any disposition 
of property taking effect upon the death of any person, he shall, in the 
eyent of his making any appointment thereunder, be deemed to be 
entitled, at the time of his exercising such power, to the property there- 
by appointed, as a succession derived from the donor of the power; and 

(a) Bnckley v. HoweU, 29 Beay. 546. (b) Stat. 25 k 26 yict c. 108. 
{e) Sect. 1. {d) Sect. 2. 

(e) Co. Litt. 277 b, n. (1), VII. 2. 

1 Thas, for example, where one devised coUateral in blood to the appointor, they 

an estate to his daughter for life, with a were lineal in descent from the father, by 

general power of appointment bj will, which whom the power under which they claimed 

was exercised by her in favor of her brothers was originally created, Commonwealth v. 

and sisters, it was held that the estate was Williams, 1 Harris, 29. See also Roach v. 

not liable in the hands of these appointees Wadham, 6 East, 289, for a striking illustra- 

for the payment of a collateral inheritance tion of this doctrine. R. 
tax to the state, because although they were 
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r*'^881 ^^^^^ *^^7 P^^o^ ^^^^^ hdkve a limited power of appointment, 
under a disposition taking effect upon any such death, any per- 
son taking any property by the exercise of such power shall be deemed 
to take the same as a succession derived from the person creating the 
power as predeces8or.(/) But where the donee of a general power of 
appointment shall become chargeable with duty, in respect of the pro> 
perty appointed by him under such power, he shall be allowed to deduct 
from the duty so payable any duty he may have already paid in respect 
of any limited interest taken by him in such property.(^) 

Powers may generally speaking be destroyed or extinguished by deed 
of release made by the donee or owner of the power to any person 
having any estate of freehold in the land ; ^^ for it would be strange and 
unreasonable that a thing, which is created by the act of the parties, 
should not by their act, with their mutual consent, be dissolved again."(A) 
The exceptions to this rule appear to be all reducible to the simple prin- 
ciple, that if the duty of the donee of the power may rei}uire him to 
exercise it at any future time, then he cannot extinguish it by release.(t) 
By the act for the abolition of fines and recoverie8,(A:) it is provided,(?) 
that every married woman may, with the concurrence of her husband, 
by deed to be acknowledged by her as her act and deed according to the 
provisions of the act,(wi) release or extinguish ,any power which may be 
vested in or limited or reserved to her, in regard to any lands of any 
tenure, or any money subject to be invested in the purchase of lands,(n) 
r*28d1 ^^ ^^ regard to any estate in any *lands of any tenure, or in 
any such money as aforesaid, as fully and effectually as she 
could do if she were a feme sole. 

Our notice of powers must here conclude. On a subject so vast, much 
must necessarily remain unsaid. The masterly treatise of Sir Edward 
Sugden (now Lord St. Leonards), and the accurate work of Mr. Chance 
on Powers, will supply the student with all the further information he 
may require. 

(/) Stat. 16 & 17 Vict. c. 61, 9. 4. See Re Barker, Exch. 7 Jur. N. S. 1061 ; Attornej- 
General v. Floyer, H. of Lords, 9 Jur. N. S. 1. 

(ff) Sect. 33. 

(A) Albany's caae, 1 Rep. 110 b, 113 a; Smith v. Death, 5 Mad. 371 ; Horner y. Swann, 
Turn, k Ruse. 430. 

(i) See 2 Chance on Powers, 584. [5 Cruise on Real Property, ch. xix; 4 Kent's 
Comm. 346 passim.] 

(*) Stat. 3 & 4 Will. IV. c. 74. (/) Sect 77. 

(m) See ante, p. 213. (n) See ante, p. 152. 
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2. An executory interest may also be created by will. Before the 
passing of the Statute of n8e8,((>) wills were employed only in the de- 
vising of uses, under the protection of the Court of Chancery, except 
in some few cities and boroughs where the legal estate in lands might 
be devised by special custom.(p) In giving eflfect to these customary 
devises, the courts, in very early times, showed great indulgence to tes- 
tators ;(;) and perhaps the first instance of the creation of an executory 
interest occurred in directions given by testators, that their executors 
should sell their tenements. Such directions were allowed by law in 
customary devises ;(r) and in such cases it is evident that the sale by 
the executors operated as the execution of a power to dispose of that in 
which they themselves had no kind of ownership. For executors, as 
such, have nothing to do with freeholds. *Here, therefore, r^icoooi 
was a future estate or executory interest created; the fee simple 
was shifted away from the heir of the testator, to whom it had descended, 
and became vested in the purchaser, on the event of the sale of the 
tenement to him. The Court of Chancery also, in permitting the de- 
vise of the use of such lands as were not themselves devisable, allowed 
of the creation of executory interests by will, as well as in transactions 
between living persons. («) And in particular directions given by per- 
sons having others seised of lands to their use, that such lands should 
be sold by their executors, were not only permitted by the Court of 
Chancery, but were also recognized by the legislature. For, by a 
statute of,. the reign of Henry VIII. (i) of a date previous to the Statute 
of Uses, it is provided, that in such cases, where part of the executors 
refuse to take the administration of the will and the residue accept the 
charge of the same will, then all bargains and sales of the lands so 
willed to be sold by the executors, made by him or them only of the 
said executors that so doth accept the charge of the will, shall be as 
effectual as if all the residue of the executors, so refusing, had joined 
with him or them in the making of the bargain and sale. 

(o) 27 Hen. VIII. c. 10. (p) Ante, p. 186. (q) 30 Asa. 183 a; Litt sec. 586. 

(r) Year Book, 9 Hen. VI. 24 b, Babington : — " La nature de devis on terres sont de- 
Tisables est, qae on peat deviser que la terre sera vendu par executors, et ceo est bon, 
come est dit adevant, et est marveilous ley de raison : mes ceo est le nature d'un dens, et 
devise ad este use tout temps en tiel forme ; et issint on aura lojalment franktenement de 
cestj qui n'avoit rien, et en meme le maniere come on aura fire from flinty et nncore nul 
fire est deins \e flint: et ceo est pour performer le darrein volonte de le devisor.'' Paston— 
" Une de^is est marveilous en lui meme quand il pent prendre effect : car si on devise en 
Londres que ses executors vendront ses terres, et devie seisi ; son heir est eins par descent, 
et encore par le vend des executors il sera ouste." See also Litt. s. 169. 

(«) Perk. 88. 507, 528. 

(t) Stat. 21 Hen. YIII. c. 4. [See as to this statute, Mackintosh v. Barber, 1 Bingham, 
60 (B. C. L. B. vol. 8.)]. 



298 OF INCORPOREAL HEREDITAMENTS. 

But, as we have 8een,(w) the passing of the Statute of Uses abolished 
for a time all wills of uses, until the Statute of Wills(a;) restored them. 
When wills were restored, the uses, of which they had been accustomed 
to dispose, had been all turned into estates at law: and such estates 
then generally came, for the first time, within the operation of testa- 
mentary instruments. Under these circumstances, the courts of law, 
in interpreting wills, adopted the same lenient construction which had 
formerly been employed by themselves in the interpretation of customary 
r*29n ^®^^^^^' ^^^ *'^^ '^y *^® Court of *Chancery in the construc- 
tion of devises of the ancient use. The statute which, in the 
case of wills of usesy had given validity to sales made by the executors 
accepting the charge of the will, was extended, in its construction, to 
directions (now authorized to be made) for the sale by the executors of 
the legal eatatCj and also to cases where the legal estate was devised to 
the executors to be sold.(y) Future estates at law were also allowed to 
be created by will, and were invested with the same important attribute 
of indestructibility which belongs to all executory interests. These 
future estates were called executory deviseSj and in some respects they 
appear to have been more favorably interpreted than shifting uses con- 
tained in deeds,(2;) though generally speaking their attributes are the 
same. To take a common instance: a man may, by his will, devise 
lands to his son A., an infant, and his heirs; but in case A. should die 
under the age of twenty-one years, then to B. and his heirs. In this 
case A. has an estate in fee simple in possession, subject torran execu- 
tory interest in favor of B. If A. should not die under age, his estate 
in fee simple will continue with him unimpaired. But if he should die 
under that age, nothing can prevent the estate of B. from immediately 
arising, and coming into possession, and displacing for ever the estate 
of A. and his heirs. Precisely the same effect might have been pro- 
r*2921 ^^^^^ ^y *^ conveyance to uses. A conveyance to C. and his 
heirs, to the use of A. and his heirs, but in case A. should die 
under age, then to the use of B. and his heirs, would have effected the 

(tt) Ante, p. 186. (x) 32 Hen. VITI. c. 1. 

(y) Bonifaut y. Greenfield, Gro. Eliz. 80: Co. Litt. 113 a; see Mackintosh v. Barber. 1 
Bing. 50 (B. C. L. R. vol. 8.) 

(2) In the cases of Adams v. Savage (2 Lord Raym. 855 ; 2 Salk. 679), and Rawlej v. 
Holland (22 Yin. Abr. 189, pi. 11), limitations which wonid have been valid in a will bj 
waj of executory devise were held to be void in a deed by way of shifting or springing 
use. But these cases have been doubted by Mr. Serjeant Hill and Mr. Sanders (1 Sand. 
Uses, 142, 143, 148, 5th ed.), and denied to be law by Mr Butler (note (y) to Fearne's 
Gont. Rem. p. 41). Mr. Preston also lays down a doctrine opposed to the above cases-(l 
Prest. Abst. 114, 130, 131). Sir Bdward Sugden, however, supports these cases, and 
seems sufficiently to answer Mr. Batler's objection, (Sugd. Gilb. Uses and Trusts, 35, 
note). 
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same result. Not so, however, a direct conveyance independently of 
the Statute of Uses. A conveyance directly to A. and his heirs would 
vest in him an estate in fee simple, after which no limitation could follow. 
In such a case, therefore, a direction that, if A. should die under age, 
the land should helong to B. and his heirs, would fail to operate on the 
legal seisin ; and the estate in fee simple of A. would, in case of his de- 
cease under age, still descend, without any interruption, to his heir at 
law. 

The alienation of an executory interest, before its becoming an actu- 
ally vested estate, was formerly subject to the same rules as governed 
the alienation of contingent remainders.(a) But by the act to amend 
the law of real property, all executory interests may now be disposed 
of by deed. (6) Accordingly, to take our last example, if a man should 
leave lands, by his will, to A. and his heirs, but in case A. should die 
under age, then to B. and his heirs, — ^B. may by deed, during A.'s 
minority, dispose of his expectancy to another person, who, should A. 
die under age, will at once stand in the place of B. and obtain the fee 
simple. But, before the act, this could not have been done; B. might 
indeed have sold his expectancy ; but after the event (the decease of A. 
under age), B. must have executed a conveyance of the legal estate to 
the purchaser ; for, until the event, B. had no e%taU to convey .((r) 

In order to facilitate the payment of debts out of real estate, it is 
provided, by modern acts of parliament, that when lands are by law, or 
by the will of their owner, ^liable to the payment of his debts, r^coooi 
and are by the will vested in any person by way of executory 
devise, the first executory devisee, even though an infant, may convey 
the whole fee simple in order to carry into effect any decree for the sale 
or mortgage of the estate for payment of such debts.(c2) And this pro- 
vision, so far as it relates to a sale, has recently been extended to the 
case of the lands having descended to the heir subject to an executory 
devise over in favor of a person or persons not existing or not ascer- 
tained, (e)^ 

(a) Ante, p. 256. 

\h) Stat. 8 & 9 Yict. c. 106, 8. 6, repealing stat. 7 & 8 Vict c. 76, 8. 5. 

(c) Ante, p. 257. 

\d) Stat. 11 Geo. IV. h 1 WHl. IV. c. 47, 8. 12 ; 2 & 3 Vict. c. 60. 

\i) Stat. 11 k 12 Vict. c. 87. 

1 In addition to the legislation on the ferred to in the text, though more extensive 

subject of subjecting lands to the payment in their scope, were recently enacted in 

of debts heretofore referred to on p. 76 note, Pennsylvania. See Act of 18th April, 1853, 

statutory provisions, similar to these re- Pnrdon's Dig. 851. B. 
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Section II. 

Of the Time within which Executory Interests must arise. 

Secondly, as to the time within which an executory estate or interest 
must arise. It is evident that some limit must be fixed ; for if an unlim- 
ited time were allowed for the creation of these future and indestruc- 
tible estates, the alienation of lands might be henceforward for ever 
prevented by the innumerable future estates which the caprice or vanity 
of some owners would prompt them to create. A limit has, therefore, 
been fixed on for the creation of executory interests ; and every execu- 
tory interest which might, under any circumstances, transgress this limit, 
is void altogether. With regard to future estates of a destructible 
kind, namely, contingent remainders, we have seen(/) that a limit to 
their creation is contained in the maxim, that no remainder can be given 
to the unborn child of a living person for his life, followed by a remain- 
der to any of the issue of such unborn person: — the latter of such 
r*2941 remainders being absolutely void.^ This maxim, it is evident, 
*in effect, forbids the tying up of lands for a longer period than 

(/) Ante, p. 253. 

^ In the note to a preceding chapter, deemed to have been to some eztont consid- 

(Ch. X, p. 198 n.) it has been seen that in ered (Pells v. Brown, Cro. Jac. 590; Snowv* 

case of a devise to A. and his heirst and if he Cutler, 1 Lev. 135; T. Raym. 162, Taylor v. 

die without issue, remainder to B. the estate Biddal, 2 Modem, 289); jet it was not nntil 

of A. is cut down by construction from an the great case of the Duke of Norfolk, 3 

estate in fee simple to an estate tail, and on Chanc. Cas. 1, 2 Chanc. Rep. 229, Pollexf. 

the other hand in a devise to A. for life, and 223, decided in 1685, that it can be said to 

if he die without issue, remainder to B. the have been reduced to definite limits. Since 

estate of A. is enlarged by construction to that time, the rule, of which the author has 

an estate tail. The reason of this is, that as given a brief but very correct summary, has 

alienation would in either of the above cases, been the subject of more than a thousand 

be restricted until after an indefinite failure adjudged cases, and in the treatise of Mr. 

of issue, the devises would respectively Lewis (52 and 66 Law Library,) as also in 

transgress what is termed, " the rule against the 8th chapter of Jarman on Wills, the stu* 

perpetuities" (see passim, the remarks of dent will find these coUected and distin- 

Lord Brougham in Cole v. Sewell, cited guished with refined elaboration, 
ante, in note to page 253), and hence the The Revised Statutes of New York have 

estate of the first taker is construed an restricted the protraction of the period of 

estate tail, to which the right to suffer a alienation to two successive estates for life 

common recovery is inseparably incident, limited to the lives of two persons in being 

and the restriction upon alienation determin- at the creation of the estate: 1 Rev. StaU 

able, therefore, at the option of the tenant 723 ; Jennings v. Jennings, 3 Selden, 547 ; 

in tail. and in those of the United States in which 

' Although there had been earlier cases in the doctrine is not thus the subject of statn- 

which the doctrine of perpetuities might be tory regulation, its rules are the same on 
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can elapse until the unborn child of some living person shall come of 
age ; that is, for the life of a party now in being, and for twentj-one 
years after, — with a further period of a few months during gestation, 
supposing the child should be of posthumous birth. In analogy 
therefore, to the restriction thus imposed on the creation of contin- 
gent remainders,(^) the law has fixed the following limit to the creation of 
executory interests ; — it will allow any executory estate to commence 
within the period of any fixed number of now existing lives, and an 
additional term of twenty-one years ; allowing further for the period of 
gestation, should gestation actually exist.(A) This additional term of 
twenty-one years may be independent or not of the minority of any 
person to be entitled ;(t)^ and if no lives are fixed on, then the term of 
twenty one years only is allowed.(i) But every executory estate which 
might, in any event, transgress this limit, will from its commencement 
be absolutely void. For instance, a gift to the first son of A. a living 
person, who shall attain the age of twenty-four years, is a void gift.(Z) 
For if A. were to die, leaving a son a few months old, the estate of the 
son would arise, under such a gift, at a time exceeding the period of 
twenty-one years from the expiration of the life of A. which in this 
case, is the life fixed on. But a gift to the first son of A. who shall 
attain the age of twenty-one years will be valid, as necessarily falling 
within the allowed period. When a gift is infected with the vice of its 

(^) Per Lord Eenjon, in Long y. Blackall, 7 T. Rep. 102. See also 1 Sand. Uses, 197 
(205, 5ih ed.) 

(h) Fearue, Cont. Rem. 430, et seq. (i) OadeU ▼. Palmer, 7 Bligh, N. S. 202. 

ik) I Jarm. Wills, 230, Ist ed.; 205, 2d ed.; 229, 3d ed. ; Lewis on Perpetuities, 172. 

(/) Newman v. Newman, 10 Sim. 51 ; 1 Jarm. Wills, 227, 1st ed.; 208, 2d ed. ; 233, 3d 
ed.; Griffith Y. Blunt, i Bear. 248. 

both sides of the Atlantic, Hawley v. North- the case of Cadell ▼. Palmer, in the House 

ampton, 8 Mass. 37 ; Nightingale ▼. Brunell, of Lords, in which all the Judges of Kng- 

15 Pickering, 104, note to p. 198 ante. R. land attended, and in which such a limita- 

1 Until a comparatiTely recent time, it was tion was unanimously sustained. 7 Bligh, 

matter of doobt whether, in the creation of N. S. 202; 1 Clark k Finellj, a72. The 

an executory interest, the term of twenty- decision of the point that although the 

one years after lives in being, could be taken term of twenty-one years might be taken 

•s a term in gross, without reference to the without reference to the infancy of any per- 

utual infancy of the person intended to son whatever, yet that the period of gesU- 

take. Such a limitation had been held good tion was to be allowed in those cases only 

by the Common Pleas in Beard v. Wescott, in which gestation exists, was not necessary 

6 Taunton, 394 (B. C. L. R. vol. 1), and had to the case then under consideration, but 

by the King's Bench, S. C. 5 Barn, k Aid. was submitted and decided " with a Uuda- 

801. The question was finally put at rest ble anxiety to close the door to all future 

by the decision, after elaborate argument, of discussion.'^ R« 
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possibly^ exceeding the prescribed limit, it *i8 at once and alto- 
gether void both at law and in equity.' And even if, in its 
actual event, it should fall greatly within such limit, yet it is still as 
absolutely void as if the event had occurred which would have taken it 



1 That the yalidity of a devise is to be 
tested by powbU and not bj actual events, 
is well settled, Newman v. Newman, 10 
Simons, 61; 1 Jarman on Wills, 233, while 
at the same time the state of events at the 
decease of a testator is a legitimate subject 
of inquiry, Lord Dungannon ▼. Smith, 12 
Clark k Finelly, 546 ; Vanderplank v. King, 
3 Hare, 1 } Williams v. Teale, 6 Id. 239. R. 

' That is to say, limitations which tend 
to a perpetuity are not held valid to the ex- 
tent of the rule against perpetuities, and 
void only as to the excess, but are void alto- 
gether. Leake v. Robinson, 2 Merivale, 362 ; 
Fox V. Porter, 6 Simons, 486 ; Third Report 
of Real Property Commissioners ; and hence 
if the rule be transgressed as to the shares 
of any of the parties entitled to take, the 
shares of all of them will be affected. 

There is, at the same time, a class of cases 
in which, in order to prevent a testator's 
dispositive scheme from proving abortive, 
on account of the remoteness of certain lim- 
itations, courts give effect to such parts of 
his will as are susceptible of being legally 
carried into effect, and discard those which 
are open to objection for remoteness. Thus 
in Arnold v. Congreve, 1 Russell k Mylne, 
279, a testatrix bequeathed certain stocks to 
her son for life, with remainder as to one 
moiety, to his eldest male child living at his 
decease, and as to the other moiety, to his 
other children. By a codicil, she directed 
that her grandchildren's shares should be 
settled upon them* for their lives, with re- 
mainder to their issue in equal shares. The 
Master of the Rolls (Sir John Leach) decided 
that " the bequests to the grandchildren of 
the testatrix could not be confined to grand- 
children living at her death ; that the words 
included every child whom her son might at 
any time have ; and consequentiyj that as to 
those bequests, limitations to the children 
of the grandchildren were void; that the 
testator having, by the will, given her grand- 
children absolute interests, bad made a 



codicil expressing her desire that they should 
only take life estates, in order that their 
children might take in succession after their 
deaths ; that her sole object in making the 
codicil was to let in those children of grand- 
childrea ; that that purpose necessarily fail- 
ed; and that as the great grandchildren 
could not take, the intention of the testatrix 
would be best effectuated by holding that 
the absolute interests given to the grand- 
children by the will were not destroyed by 
the codicil." A similar decision was made 
in Church v. Eemble, 6 Simons, 523 ; and 
the principle has been also obviously applied 
where the ineffectual qualifying clauses en- 
grafted on the absolute gift are contained 
in the same paper. In Carver v. Bowles, 2 
Russell k Mylne, 306, a testator having, under 
a marriage settlement, a testamentary power 
of appointment among his children, ap- 
pointed the fund to his five children, 
'^equally to be divided share and share 
alike," and then went on to direct that the 
shares '*of his daughters should be held by 
his executors to their separate use, and with- 
out power of anticipation or alienation, and 
after their decease, for all and every or any 
one or more of their children as they should 
by deed or will appoint, and in default of 
appointment, for all their children equally, 
who, being sons, should attain twenty- one, 
or being daughters, should attain twenty- 
one or marry," and it was held that the 
words of appointment were sufficient to Test 
the shares absolutely in the daughters ; that 
the attempt to restrict their interest by limi- 
tations to their issue, being inoperative, did 
not cut down the absolute appointment, but 
that it was competent to the donee of the 
power to limit the interests which he ap- 
pointed to his daughUrt to their separate 
ase, and to restrain them from anticipation or 
alienation ; and in the subsequent cases of 
Kampf V. Jones, 2 Keen, 766, and Ring ▼. 
Hardwicke, 2 Beavan, 362, the ftame princi- 
ple was applied. B. 
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beyond the boundary. If, however, the executory limitation should be 
in defeasance of, or immediately preceded by, an estate tail, then, as 
the estate tail and all subsequent estates may be barred by the tenant in 
tail, the remoteness of the event on which the executory limitation is to 
arise will not affect its validity(7ra.) 

In addition to the limit already mentioned, a further restriction has 
been imposed by a modern act of parliament,(n), on attempts to accu<- 
mulate the income of property for the benefit of some future owner. 
This act was occasioned by the extraordinary will of the late Mr. Thel- 
luson, who directed the income of his property to be accumulated during 
the lives of all his children, grandchildren and great-grandchildren who 
were living at the time of his death for the benefit of some future des- 
cendants to be living at the decease of the survivor ;(o) thus keeping 
strictly within the rule which allowed any number of existing lives to 
be taken as the period for an executory interest.* To prevent the 
repetition of such a cruel absurdity, the act forbids the accumulation of 
income for any longer term than the life of the grantor or settlor, or 
twenty-one years from the death of any such grantor, settlor, devisor 
or testator, or during the minority of any person living, or in ventre %a 
mere at the death of the grantor, devisor or testator, or during the mi- 
nority only of any person who, under the settlement or will, would for 
r*'^961 ^^^ *'°*® ^^^"g> if ^f ^^ **g^5 ^^ entitled to the income so di- 
rected to be accumulated.(p) But the act does not extend(y) to 
any provision for payment of debts, or for raising portions for children, (r) 
or to any direction touching the produce of timber or wood. Any direc- 
tion to accumulate income, which may exceed the period thus allowed, 
is valid to the extent of the time allowed by the act, but void so far as 

(m) Butler's note (A) to Fearne, Gont. Rem. 562 ; Lewis on Perpetuities, 669. See ante, 
p. 267, n. {b.) 

n) Stat. 39 k 40 Geo. III. c. 98 ,• Fearne, Gont. Rem. 538, n. (z.) 

(o) 4 Ves. 227 ; Fearne, Gont. Rem. 436, note. 

ijt) Wilson y. Wilson, 1 Sim. N. S. 288. 

(q) Sect. 3. 

(r) See Halford v. Stains, 16 Sim. 488, 496; Barrington v. Liddell, 2 De Gez, M. k 6, 
480 ; Edwards ▼. Tack, 3 De Gex, M. k, G. 40. 

^ This was the celebrated case of Thellu- have been enacted in New York, Pennsylva- 

8on ▼. Woodford, 4 Vesej, 227, 11 Id. 112, nia, and perhaps some other states. 1 Rev. 

in which the validity of the devise was sns- St. 726; Vail v. Vail, 4 Paige, 317 ; Hawley 

tamed, but with much regret on the part of v. James, 5 Id. 322 ; King v. Rundle, 1 5 Bar- 

the Goort. Statutory provisions of the same hour, 159 ; Penns. Stat, of 18th April, 1853, 

cbaracter as those of the 39 k 40 Geo. III. Pnrd. Dig. 853. R. 
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this time may be exceeded.(8) And if the direction to accnmnlate should 
exceed the limits allowed by law for the creation of executory interests, 
it will be void altogether, independently of the above act.(0 

(<) 1 Jarm. Wills, 269, Ist ed. ; 250, 2d ed. ; 286, 3d ed. See Re Lady Rosslyn's Tnut 
16 Sim. 391. 

{t) Lord SoQthampton v. Marqais of Hertford, 2 Yes. k Bea. 54 ; Ker t. Lord Dangan- 
noD, 1 Dr. k War. 509; OartiB ▼. Lakin, 6 Beav. 147; Broaghton ▼. James, I GolL 26; 
Scarisbrick t. Skelmersdale, 17 Sim. 187. 
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♦CHAPTER IV. [*297] 

OF HEREDITAMENTS PURELT INCORPOREAL. 

We now come to the consideration of incorporeal hereditaments, usu- 
ally SO called, which, unlike a reversion, a remainder, or an executory 
interest, are ever of an incorporeal nature, and never assume a corpo- 
real shape. Of these purely incorporeal hereditaments there are three 
kinds, namely, first, such as are appendant to corporeal hereditaments ; 
secondly, such as as are appurtenant ; both of which kinds of incorpo- 
real hereditaments are transferred simply by the conveyance, by what- 
ever means, of the corporeal hereditaments to which they may belong ; 
and, thirdly, such as are in grosSy or exist as separate and independent 
subjects of property, and which are accordingly said to lie in grant, and 
have always required a deed for their transfer.(a) But almost all purely 
incorporeal hereditaments may exist in both the above modes, being at 
one time appendant or appurtenant to corporeal property, and at an- 
other time separate and distinct from it. 

1. Of incorporeal hereditaments which are appendant to such as are 
corporeal, the first we shall consider is* a seignory or lordship. In a 
previous part of our work(J) we have noticed the origin of manors. Of 
such of the lands belonging to a manor as the lord granted out in fee 
simple to his free tenants, nothing remained to him but his seignory or 
lordship. By the grant of an estate in fee simple, he necessarily parted 
*with the feudal possession. Thenceforth his interest, accord- rueooQi 
ingly, became incorporeal in its nature. But ho had no rever- 
sion ; for no reversion can remain, as we have already seen,({;) after an 
estate in fee simple. The grantee, however, became his tenant, did to 
him fealty, and paid to him his rent-service, if any were agreed for. This 
simply having a free tenant in fee simple was called a seignory. To 
this seignory the rent and fealty were incident, and the seignory itself 
was attached or appendant to the manor of the lord, who had made the 
grant ; while the land granted out was said to be holden of the manor. 
Very many grants were thus made, until the passing of the statute of 
Quia emptore%{d) put an end to these creations of tenancies in fee 
simple, by directing that, on every such conveyance, the feoflFee should 

(a) Ante, p. 220. (b) Ante, p. 110. 

\e) Ante, p. 233. (rf) 18 Bdw. L c. 1. 

20 
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hold of the same chief lord as his feoffor held before.(e) But such 
tenancies in fee simple as were then already subsisting were left un- 
touched, and thej still remain in all cases in which freehold lands are 
holden of any manor. The incidents of such a tenancy, so far as re- 
spects the tenant, have been explained in the chapter on the tenure of 
an estate in fee simple. The correlative rights belonging to the lord 
form the incidents of his seignory. The seignory, with all its incidents, 
is an appendage to .the manor of the lord, and a conveyance of the 
manor simply, without mentioning its appendant seignories, will accord- 
ingly comprise the seignories, together with all rents incident to them.(/) 
In ancient times it was necessary that the tenants should attorn to the 
feoffee of the maaor, before the rents and services could effectually pass 
to him.(^) For, in this respect, the owner of a seignory was in the 
r^ogqi same position as the owner of a reversion.(A) But the *same 
8tatute(t) which abolished attornment in the one case abolished 
it also in the other. No attornment, therefore, is now required. 

Other kinds of appendant incorporeal hereditaments are lights of 
common^ such as common of turbary ^ or a right of cutting turf in another 
person's land ; common of piscary^ or a right of fishing in another's 
water ; and common of pasture^ which is the most usual, being a right 
of depasturing cattle on the land of another. The rights of common 
now usually met with are of two kinds ; one where the tenants of a 
manor possess rights of common over the wastes of the manor, which 
belong to the lord of the manor, subject to such rights \{k) and the other, 
where the several owners of strips of land, composing together a com- 
mon field, have at certain seasons a right to put in cattle to range over 
the whole. The inclosure of commons, so frequent of late years, has 
rendered much less usual than formerly the right of common possessed 
by tenants of manors over the lord's wastes. These inclosures were 
formerly effected by private acts of parliament, obtained for the pur- 
pose of each particular inclosure, subject to the provisions of the general 
inclosure act,(^) which contained general regulations applicable to all. 
But by an act of parliament of the present reign(m) commissioners have 

(e) Ante, pp. 60, 109. (/) Perk. 8. 116. 

(g) Co. Litt. 310 B. (A) Ante, p. 228., 

(t) Stat. 4^6 Anne, c. 16, 8. 9; ante, p. 228. {k) Ante, p. 110. 

{I) 41 Geo. III. c. 109 ; see also stats. ZkA Will. lY. c. 87 ,* 3^4 Vict. c. 31. 

(m) Stat. 8^9 Vict. c. 118, amended and extended by stats. 9 & 10 Yict. c. 70; \0 k 
11 Vict c. Ill J 11 k 12 Vict. c. 99; 12 &*13 Vict. c. 83; 15 4 16 Vict, c 79; 17 h 18 
Vict. c. 97 ; 20 k 21 Vict. c. 31 ; and 22 k 23 Vict. c. 43 ; and continued by stats. 14 k 
16 Vict c. 53s 21 A 22 Vict c. 63; 23 ^ 24 Vict c. 81 ; and 25 ^ 26 Vict e. 73. The 
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been appointed, styled the Icclosure Commissioners for England and 
♦Wales, under whose sanction inclosures may now be more r*oAA-| 
readily effected, several local inclosures being comprised in one ^ 
act. The same commissioners have also been invested with powers for 
facilitating the drainage of lands.(n) The rights of common possessed 
by owners of land in common fields, however useful in ancient times, 
are now found greatly to interfere with the modern practice of hus- 
bandry ; and acts have accordingly been recently passed to facilitate the 
exchange(o) and separate inclosure(jt>) of lands in such common fields. 
Under the provisions of these acts, each owner may now obtain a sepa- 
rate parcel of land, discharged from all rights of common belonging to 
any other person. The rights of common above spoken of, being ap- 
pendant to the lands in respect of which they are exercised, bolong to 
the lands of common right,(jr) by force of the common law alone, and 
not by virtue of any grant, express or implied. And any conveyance 
of the lands to which such rights belong will comprise such rights of 
common al80.(r) Another kind of appendant incorporeal hereditament 
is an advowson appeijdant to a manor. But on this head we shall re- 
serve our observations till we speak of the now more frequent subject of 
conveyance, an *advowson ingro88y or an advowson unappended r+oA-i-i 
to any thing corporeal. ^ -' 

In connection with the subject of commons, it; may be mentioned that 
strips of waste land between an enclosure and a highway, and also the 
soil of the highway to the middle of the road, presumptively belong to 
the owner of the enclosure.(«) And a conveyance of the enclosure,(^) 

Stat. 8 & 9 Vict. c. 118, contains (sect. 14*7) a remarkablj aseful provision, authorizing 
exchanges of land whether enclosed or not. And this provision has since been extended 
to partition between owners of undivided shares (stat. 11 & 12 Vict. c. 99, s. 13, ante, p. 
129) and to other hereditaments, rights and easements (stat. 12 & 13 Vict. c. 83, s. 7), 
and in other respects (see stats. 15 k 16 Yict. c. 79, ss. 31, 32 ; \1 k 18 Vict. c. 97, ss. 2, 
5; 20 ^ 21 Yict. c. 31, ss. 4—11 ; 22 & 23 Vict c. 43, ss. 10, 11.) Socage lands may be 
exchanged for gavelkind. Minet v. Leman, 20 Beav. 269 ; 7 De Gez, M. k G. 340. 

(n) Stat. 10 & 11 Vict. c. 38; see also the statutes mentioned, ante, pp. 29, 30. 

(o) Stat 4 & 5 Will. IV. c. 30. 

{p) Stat. 6 & 7 Will. IV. c. 115, extended by stat. 3 & 4 Vict. c. 31. . See also stats. 8 
k 9 Vict. c. 118j 9 & 10 Vict. c. 70j 10 k 11 Vict. c. lUj 11 k 12 Vict. c. 99; 12 k 13 
Vict. c. 83; 15 k 16 Vict. c. 79; 17 k 18 Vict. c. 97; 20 & 21 Vict. c. 31. 

(q) Go. Litt. 122 a; Bac. Abr. tit. Extinguishment (G.) See, however. Lord Dnnra- 
Ten V. Llewellyn, 15 Q. B. 791 (E. G. L. R. vol. 69) ; ante, p. 110, n. (j.) 

(r) Litt. 8. 183; Go. Litt. 121 b. 

(*) Doe d. Pring v. Pearsey, 7 B. A G. 304 (B. C. L. R. vol. 14) ; Scoones v. Morrell, 1 
Beav. 251. 

(/) Simpson ▼. Dendy, 8 G. B. N. S. 433 (E. G. L. R. vol. 98.) 
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even by reference to a plan which does not comprise the highway,(tt) 
will carry with it the soil as far as one-half the road. Bat if the strips 
of waste land communicate so closely to a common as in fact to form 
part of it, they will then belong to the lord of the manor, as the owner 
of the, common.(i>) Where a public way is foundrous, as such ways fre- 
quently were in former times, the public have by the common law a 
right to travel over the adjoining lands, and to break through the fences 
for that purpose.(a;) It is said that in former times the land owners, to 
prevent their fences being broken and their crops spoiled when the 
roads were out of repair, set back their hedges, leaving strips of waste 
at the side of the road, along which the public might travel without 
going over the lands under cultivation. Hence such strips are presumed 
to belong to the owners of the lands adjoining.(y) Where lands adjoin 
a river, the soil of one-half of the river to the middle of the stream is 
presumed to belong to the owner of the adjoining land8.(z) But if it 
r*3021 ^® * ^^^^^ river^ the soil up to high water mark appears ♦pre- 
sumptively to belong to the Crown. (a) The Croww is also pre- 
sumptively entitled to the sea-shore up to high-water mark of medium 
tides ;{b) although grants of parts of the sea-shore have not mfrequently 
been made to subjects ;(<?) and such grants may be presumed by proof of 
long continued and uninterrupted acts of ownership. (df) A sudden ir- 
ruption of the sea gives the Crown no title to the lands thrown under 
water,(e) although when the sea makes gradual encroaches, the right 
of the owner of the land encroached on is as gradually transferred to 
the Crown. (/) And in the same manner when the sea gradually retires, 
the right of the Crown is as gradually transferred to the owner of the 

(u) Berridge V. Ward, C. P. 30 L.J,, C. P. 218; 10 C. B.,N. S. 400 (E. 0. L. R. vol. 100.) 

(v) Grose v. West, 7 Taunt. 39 (R. C. L. R. vol. 2); Doe d. v. Kemp, 2 Bing. N. C. 102 
i"E. C. L. R. vol. 29.) 

(z) Com. Dig. tit. Chimin. (D. 6): Dawes v. Hawkins, 8 C. B., N. S. 848 (E. 0. L. R. 
vol. 97.) 

(.v) Sieel V. Prickett 2 Stark. 468 (E. C. L. R. vol. 3.) 

(z) Hale de jure maris, ch. 1 ; Wiahart v. Wjlie, 2 Stuart, Thomson, Milne, Morrison k 
Kinnear's Scotch Cases, H. L. 68. 

(a) Hale de jure maris, ch. 4, p. 13. 

(6) Attorney- General v. Chambers, 4 De Gex, M. k G. 206; The Queen v. Gee, 1 Ellis 
k Ellis, 1068 (E. C. L. R. vol. 102.) 

(c) Scratton v. Brown, 4 B. & C. 485, 495 (E. C. L. R. vol. 10.) 

{d) The Duke of Beaufort v. The Major, kc, of Swansea, 3 Ex. 413; Calmady v. Rowe, 
6 C. B. 861 (E. C. L. R. vol. 60); The Freefishers of Whitstable v. Gann, 11 C. B., N. S. 
387 (B. C. L. R. vol. 103.) 

(e) 2 Black. Com. 262. (/) Re Hull k Selbj Railway, 5 Mee. k Wels. 327. 
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land adjoining the coast.(^) But a sudden dereliction of the sea does 
not deprive the Crown of its title to the soil. (A) 

2. Incorporeal hereditaments appurtenant to corporeal hereditaments 
are not very often met with. They consist of such incorporeal heredi- 
taments as are not naturally and originally appendant to corporeal here- 
ditamebts, but have been annexed to them either by some express deed 
of grant or by prescription from long enjoyment. Rights of common 
and rights of way or passage over the property of another person are 
the principal kinds of incorporeal hereditaments usually found appurte- 
nant to lands. When thus annexed they will pass by a conveyance of 
the lands to which they have *been annexed, without mention r+QAo-j 
of the appurtenances ;{i) although these words, " with the ap- 
purtenances,*' are usually infjerted in conveyances, for the purpose of 
distinctly showing an inteation to comprise such incorporeal heredita- 
ments of this nature as may belong to the lands. But if such rights of 
common or of way, though usually enjoyed with the lands, should not 
be strictly appurtenant to them, a conveyance of the lands merely, with 
their appurtenances, without mentioning the rights of common or of 
way, will not be suflScient to comprise them.(A;) It is, therefore, usual 
in conveyances to insert at the end of the "parcels'* or description of 
the property, a number of *' general words," in which are comprised, 
not only all rights of way and common, &c. which may belong to the 
premises, but also all such as may be therewith used or enjoyed.(Z) 

3. Such incorporeal hereditaments as stand separate and alone are 
generally distinguished from those which are appendant or appurtenant, 
by the appellation in gross. Of these, the first wo may mention is a 
seignory in grosSy which is a seignory that has been severed from the 
demesne lands of the manor, to which it was anciently appendant.(wt) 
It has now become quite unconnected with any thing corporeal, and, 
existing as a separate subject of transfer, it must be conveyed by deed 
of grant. 

(ff) 2 Bl. Cora. 262; The King v. Lord Yarborough, 3 B. & C. 91 (E. 0. L. R. vol. 10) ; 

5 Biog. 163 (E. C. L. R. vol. 15.) ' 

(A) 2 Black. Com. 262. (t) Co. Lltt. 121 b. 

{k) Harding v. VTiUon, 2 B. & Cres. 96 (E. 0. L. R. vol. 9); Barlow ▼. Rhodes, 1 Cro. 

6 M. 439. See also James v. Plant, 4 Adol. k Ellis, 749 (E. C. L. R. vol. 31); Hinchliffe 
T. Earl of Kinnonl, 6 New Cases, 1 ; Phejrsey v. Ytcary, 16 Mee. k Wels. 484; Ackroyd v. 
Smith, 10 C. B. 164 (E. C. L. R. vol. 70); Worthingion v. Gimson, Q. B., 6 Jur. N. S. 
1053; Baird v. Fortune, H. L. 10 W. R. 2; Wardle v. Brocleharst, 1 Ellis k Ellis, 1058 
(B. C. L. R. vol. 102.) 

(/) Ante, p. 175. {m) 1 Scriv. Cop. 5. 
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The next kind of separate incorporeal hereditament is a rent seek, 
r*304T (^^^^*^^* sicciLS^) a dry or barren rent, so *ealled, because no 
•^ distress could formerly be made for it.(n) This kind of rent 
affords a good example of the antipathy of the ancient law to any in- 
road on the then prevailing system of tenures. If a landlord granted 
his seignory, or his reversion, the rent service, which was incident to 
it, passed at the same time. But if he should have attempted to convey 
his rent, independently of the seignory or reversion, to which it was in- 
cident, the grant would have been effectual to deprive himself of the 
rent, but not enable his grantee to distrain for it.(o) It would have 
been a rent seek. Rent seek also occasionally arose from grants being 
made of rent charges, to be hereafter explained, without any clause of 
distress-d?) But now, by an act of George II.(j) a remedy by distress is 
given for rent seek, in the same manner as for rent reserved upon lease. 

Another important kind of separate incorporeal hereditament is a 
rent charge, which arises on a grant by one person to another, of an 
annual sum of money, payable out of certain lands in which the grantor 
may have any estate. The rent charge cannot, of course, continue 
longer than the estate of the grantor ; but supposing the grantor to be 
seised in fee simple, he 'may make a grant of a rent charge for any es- 
tate he pleases, giving to the grantee a rent charge for a term of years, 
or for his life, or in tail, or in fee simple.(r) For this purpose a 
deed is absolutely necessary ; for a rent charge, being a separate incor- 
poreal hereditament, cannot, according to the general rule, be created 
or transferred in any other way,(«) unless indeed it be given by will. 
The creation of a rent charge or annuity, for any life or lives, or for 
r+SOSl ^?y *®^™ ^^ years or greater estate ^determinable on any life or 
lives, was also, until recently, required, under certain circum- 
stances to be attended with the inrolment, in the Court of Chancery, of 
a memorial of certain particulars. These annuities were frequently 
granted by needy persons to money lenders, in consideration of the pay- 
ment of a sum of money, for which the annuity or rent charge served 
the purpose of an exorbitant rate of interest. In order, therefore, to 
check these proceedings by giving them publicity, it was provided that, 
as to all such annuities, granted for pecuniary consideration of money's 
worth,(f) (unless secured on lands of equal or greater annual value than 

(n) Liu. s 218. (o) Litt. 98. 235, 226, 227, 228, 672. 

Ip) Litt. ss. 217, 218. (q) Stat 4 Geo. IL c. 28, 8. 5. 

(r) Litt. 88. 217, 218. («) Litt. nbi 8ap. 

(0 Tetlcy V. Tetlej, 4 Bing. 214 (B. C. L. R. voL 13); Mestayer v. Bings, 1 Cro. 
Meo. t Rose. 110; Few ▼. Backboose, 8 Ad. k Bll. 789 (E. C. L. R toL 35) ; S. G. 1 
Per. k Dav. 34 ; Doe d. Church v. Pontifex, 9 C. B. 229 (E. 0. L. R. vol. 67.) 
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the annuity, and of which the grantor was seised in fee simple, or fee 
tail in possession,) a memorial stating the date of the instrument, the 
names of the parties and witnesses, the persons for whose lives 
the annuity was granted, the person by whom the same was 
to be beneficially received, the pecuniary consideration for granting the 
same, and the Annual sum to be paid, should, within thirty days after 
the execution of the deed, be inrolled in the Court of Chancery ; other- 
wise the same should be null and void to all intents and purposes(t«.) 
But as these annuities were only granted for the sake of evading the 
Usury Laws, the same statute.which has repealed those laws(2;) has also 
repealed the statutes by which memorials of such annuities were required 
to be inrolled. A subsequent statute, however, provides, that any an- 
nuity or rent charge granted after the 26th of April, 1855, the date of 
the passing of the act, otherwise than by marriage settlement or will, 
for a life or *lives, or for any estate determinable on a life or r+ong-i 
lives, shall not affect any lands, tenements or hereditaments, as 
to purchasers, mortgagees, or creditors, until the particulars mentioned 
in the act are registered in the Court of Common Pleas, where they are 
entered in alphabetical order by the name of the person whose estate 
is intended tQ be affected.(^) A search for annuities is accordingly 
made in this registry on every purchase of lands, in addition to the 
searches for judgments, crown debts and lis pendens.(z) 

In settlements where rent charges are often given by way of pin- 
money and jointure, they are usually created under a provision for the 
purpose contained in the Statute of Uses, (a) The statute directs that, 
where any persons shall stand seised of any lands, tenements, or here- 
ditaments, in fee simple or otherwise, to the use and intent that some 
other person or persons shall have yearly to them and their heirs, or to 
them and their assigns, for term of life, or years, or some other special 
time, any annual rent, in every such case the same persons, their heirs 
and assigns, that have such use to have any such rent shall be adjudged 
and deemed in possession and seisin of the same rent of such estate as 
they had in the use of the rent ; and they may distrain for non-payment 
of the rent in their own names. From this enactment it follows, that if 
a conveyance of lands be now made to A. and his heirs, — to the use and 
intent that B. and his assigns may, during his life, thereout receive a 

(u) Stat. 53 Geo. III. c. 141, explained and amended by Btats. 3 Geo. IV. c. 92, and 7 
Geo. IV. c. 75, which rendered sufficient a memorial of the namea of the witnesses as thej 
appeared signed to their attestations. 

\x) Stat. 17 k 18 Vict c. 90. (y) Stat 18 k 19 Vict. c. 15, ss. 12, 14. 

\z) Ante, pp. 80, 85. (a) Stat. 27 Hen. VIII. c. 10, ss. 4, 5. 
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rent charge, — B. will be entitled to the rent charge, in the same man- 
ner as if a grant of the rent charge had been duly made to him by deed. 
The above enactment, it will be seen, is similar to the prior clause of 
r*3071 *^® Statute *of Uses relating to uses of estates,(6) and is merely 
a carrying out of the same design, which was to render every 
use, then cognizable only in Chancery, an estate or interest within the 
jurisdiction of the courts of law.(<?) But in this case also, as well as in 
the former, the end of the statute has been defeated. For a conveyance 
of land to A. and his heirs, to the vse that B. and his heirs may receive 
a rent charge, in trust for C. and his heira, will now be laid hold of by 
the Court of Chancery for C/s benefit, in the same manner as a trust 
of an estate in the land itself. The statute vests the legal estate in the 
rent in B. ; and C. takes nothing in a court of law, because the trust 
for him would be a use upon a U8e.(d) But C. has the entire beneficial 
interest ; for he is possessed of the rent charge for an equitable estate 
in fee simple. 

In ancient times it was necessary, on every grant of a rent charge, 
to give an express power to the grantee to distrain on the premises out 
of which the rent charge was to issue.(e) If this power were omitted, 
the rent was merely a rent seek. Rent service, being an incident of 
tenure, might be distrained for by common right; but rent charges 
were matters the enforcement of which was left to depend solely on the 
agreement of the parties. But since a power of distress has been at- 
tached by parliament(/) to rents seek, as well as to rents service, an 
express power of distress is not necessary for the security of a rent 
charge.{^) Such a power, however, is usually granted in express terjos. 
In addition to the clause of distress, it is also usual, as a further secu- 
r*3081 "^^^ *^ 8^^® *^ *^^^ grantee a power to enter on the premises 
after default has been made in payment for a certain number 
of days, and to receive the rents and profits until all the arrears of the 
rent charge, together with all expenses, have been duly paid.* 

Incorporeal hereditaments are the subjects of estates analogous to 
those which may be holden in corporeal hereditaments. If therefore a 

(i) Ante, p. 146. (e) Ante, p. 148. (d) Ante, p. 149. («) Litt. 8. 218. 

(/) Stat. 4 Geo. II. c. 28, a. 5. See Johnson ▼. Paalkner, 2 Q. B. 925, 933 (£. C. L. 
R vol. 42) ; Miller v. Green, 8 Ring. 92 (B. 0. L. R. vol. 21) ; 2 Cro. k Jery. 142 ; 2 Tyr. 1. 

(ff) Saward v. Anstej, 2 Bing. 519 (B. C. L. R. vol. 9) ; Buttery y. Robinson, 3 Bing. 
392 (E. 0. L. R. vol. 11.) 

^ See ante, note to page 1 1 5. 
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rent charge should be granted for the life of the grantee, he will possess 
an estate for life in the rent charge. Supposing that he should alienate 
this life estate to another party, without mentioning in the deed of 
grant the heirs of such party, the law formerly held that, in the event 
of the decease of the Second grantee in the lifetime of the former, the 
rent charge became extinct for the benefit of the owner of the lands 
out of which it issued.(A) The former grantee was not entitled because 
he had parted with his estate ; the second grantee was dead, and his 
heirs were not entitled because they were not named in the grant. 
Under similar circumstances, we have seen(z) that, in a case of a grant 
of corporeal hereditaments, the first person that might happen to enter 
upon the premises after the decease of the second grantee had formerly 
a right to hold possession during the remainder of the life of the former. 
But rents and other incorporeal hereditaments are not in their nature 
the subjects of occupancy ;(A:) they do not lie exposed to be taken pos- 
session of by the first passer by. It was accordingly thought that the 
statutes, which provided a remedy in the case of lands and other cor- 
poreal hereditaments, were not applicable to the case of a rent charge, 
hut that it became extinct as before mentioned. (Z) By a modern de- 
cision, *however, the construction of these statutes was ex- r^onQ-i 
tended to this case also ;(m) and now the act for the amend- 
ment of the laws with respect to wills,(w) by which these statutes have 
heen repealed,(o) permits every person to dispose by will of estates "pwr 
autre vicj whether there shall or shall not be any special occupant 
thereof, and whether the same shall be a corporeal or an incorporeal 
hereditament ;(p) and in case there shall be no special occupant, the 
estate, whether corporeal or incorporeal, shall go to the executor or 
administrator of the party; and coming to him, either by reason of a 
special occupancy, or by virtue of the act, it shall be applied and dis- 
tributed in the same manner as the personal estate of the testator or 
intestate, (j^) 

A grant of an estate tail in a rent charge scarcely ever occurs in 
practice. But grants of rent charges for an estate in fee simple are 
not uncommon, especially in the towns of Liverpool and Manchester, 
where it is the usual practice to dispose of an estate in fee simple in 

(h) Bac. Abr. tit. Estate for Life and Occupancy (B). (t) Ante, p. 20. 

(k) Go. Litt. 41 b, 388 a. (l) 2 Black. Com. 260. 

(m) Bearpark t. Hatchinson, 1 Bing. 178 (E. C. L. R. vol. 20.) 

(n) 7 WiU. IV. and 1 Vict. c. 26. (o) Sect. 2. 

(p) Sect. 3. (q) Sect. 6; Reynolds v. Wright, 25 Beav. 100. 
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lands for building purposes in consideration of a rent charge in fee 
simple by way of ground rent, to be granted out of the premises to the 
original owner. These transactions are accomplished by a conveyance 
from the vendor to the purchaser and his heirs, to the u%e that the ven- 
dor and his heirs may thereout receive the rent charge agreed on, and 
to the further u%e that, if it be not paid within so many days, the ven- 
dor and his heirs may distrain, and to the further use that, in case of 
non-payment within so many more days, the vendor and his heirs may 
enter and hold possession till all arrears and expenses are paid ; and 
subject to the rent charge, and to the powers and remedies for securing 
r*3101 P*y™®^* thereof, to *the use of the purchaser, his heirs and 
^ assigns forever. The purchaser thus acquires an estate in fee 
simple in the lands, subject to a perpetual rent charge payable to the 
vendor, his heirs and assigns.(r) It should, however, be carefully borne 
in mind, that transactions of this kind are very different from those 
grants of fee simple estates which were made in ancient times by lords 
of manors, and from which quit or chief rents have arisen. These latter 
rents are rents incident to tenure, and may be distrained for of common 
right without any express clause for the purpose. But as we have 
. seen,(«) since the passing of the statute of Quia emptore9^{t) it has not 
been lawful for any person to create a tenure in fee simple. The 
modern rents, of which we are now speaking, are accordingly mere rent 
charges, and in ancient days would have required express clauses of 
distress to make them secure.* They were formerly considered in law 
as against commote right ^[u) that is, as repugnant to the feudal policy, 

(r) By Stat. 17 & 18 Yict. c. 83, convejances of anj kind, in consideratioii of an annual 
sum payable in perpetuity, or for any indefinite period, are sabject to the following duties : 
Where the yearly sum shall not exceed £5, . . £0 6 

Shall exceed £5 and not exceed 10, . . . . 12 
«* 10 " 16, ... . 18 

" 16 " 20, .... 1 4 

« 20 " 25, ... . 1 10 

" 26 " 60, .... 3 

" 50 " 75, ... . 4 10 

" 75 " 100, . . . .600 

And when the sum shall exceed £100, then for every £60, and 

also for any fractional part of £60, 3 

(<) Ante, pp. 60, 109. (<) 18 Edw. I. c. 1. (u) Go. Litt 147 b. 

1 It was, however, decided in Pennsyl- nege v. Elliott, 9 Id. 262), and that rents 

▼ania, in the case of IngersoU ▼. Sergeant, reserved by the grantor upon a conveyance 

1 Wharton, 337, that the statute of Quia of an estate in fee simple (see ante, in notn 

emptortB was never in force in that State to p. 115) are rents service, incident to teu- 

(see ante, p. 109, note, as also the cases of ure, distrainable of common right, and the 

Franciscas v. Reigart, 4 Watts, 98, and Ke- subjects of apportionment. B. 
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which encouraged such rents only as were incident to tenure. A rent 
charge was accordingly regarded as a thing entire and indivisible, un- 
like rent service, which was capable of apportionment. And from this 
property of a rent charge, the law, in its hostility to such charges, drew 
the following conclusion: that if *any part of the land, out of r*Q-ii-| 
which a rent charge issued, were released from the charge by the 
owner of the rent, either by an express deed of release, or virtually by 
his purchasing part of the land, all the rest of the land should enjoy 
the same benefit and be released also.(t;) If, however, any portion of 
the land charged should descend to the owner of the rent as heir at 
law, the rent would not thereby have been extinguished, as in the case 
of a purchase, but would have been apportioned according to the value 
of the land ; because such portion of the land came to the owner of the 
rent, not by his own act, but by the course of law. (a?) But it is now 
provided,(y) that the release from a rent charge of part of the heredita- 
ments charged therewith shall not extinguish the whole rent charge, 
but shall operate only to bar the right to recover any part of the rent 
charge out of the hereditaments released; without 4)rejudice, neverthe- 
less, to the rights of all persons interested in the hereditaments remain- 
ing unreleased, and not concurring in or confirming the release. A re- 
cent statute empowers the Inclosure Commissioners to apportion rents 
of every kind on the application of any persons interested in the lands 
and in the rent. (2) 

By the act to amend and consolidate the laws relating to bankrupts,(a) 
the assignees of any bankrupt having any land under a conveyance to 
him in fee, or" under an agreement for any such conveyance, subject to 
any perpetual yearly rent reserved by such conveyance or agreement, 
may elect to take or to decline the same ; and any person entitled to 
the rent is empowered to oblige them to exercise this option, if they do 
not do *so when required. If they elect to take the land, the r^oi 01 
bankrupt is discharged from liability to pay any rent accruing 
after the filing of the petition for adjudication of bankruptcy.^ If they 

(0) Litt. 8. 222 ; Dennett v. Pass, 1 New Gases, 388 (B. 0. L. R. vol. 27.) 

(z) Litt. 8. 224. Of) SUt. 22 A 23 Yict. c. 35, s. 10. 

(z) Stat. 17 k 18 Vict. c. 97, ss. 10-14. 

(a) Stat 12 k 13 Yict c. 106, s. 145; not repealed by Stat, 24 k 25 Yict. c. 134. 

^ It having been decided, in Mills v. Anriol, Atlantic, under the United States statute of 
4 Term. 948, and see 1 Smith's Leading bankruptcy of 1841 (now repealed). Stein- 
Gases, 910, that under the English statutes metz v. Ainslie, 4 Denio, 573; Savory v. 
of bankruptcy then in force, the bankruptcy Stocking, 607 ; Bosler y. Kuhn, 8 Watts 
of the defendant could not be pleaded in bar k Serg. 183; Prentiss v. Eingley, 10 fiarr, 
of an action of covenant for rent. Similar 120. R. 
decisions have been made on this side of the 
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decline to take the land, the bankrupt will not be liable if, within four- 
teen days after he shall have had notice that the assignees have declined, 
he shall deliver up such conveyance or agreement to the person then 
entitled to the rent. This clause seems to have been drawn under a 
misconception of the nature of these rent charges; for the owner of 
such a rent has no estate in the land, and in order to acquire any estate 
therein, he should obtain not merely the delivery up of the old convey- 
ance to the bankrupt, but also a conveyance of the fee simple of the 
land itself from the bankrupt to him. 

The rent charges of which we are speaking are usually further 
secured by a covenant for payment, entered into by the purchaser in 
the deed by which they are granted. In order to exonerate the execu- 
tors or administrators of such a purchaser from perpetual liability under 
this covenant, it is now provided(6) that where an executor or administra- 
tor, liable as such to the rent or covenants contained in any conveyance 
on chief rent or rent cha^-ge, or agreement for such conveyance, granted 
to or made with thQ testator or intestate whose estate is being adminis- 
tered, shall have satisfied all then subsisting liabilities, and shall have 
set apart a sufiicieat fund to answer any future claim that may be made 
in respect of any fixed and ascertained sum agreed to be laid out on the 
property (although the period for laying out the same may not have 
arrived), and shall have conveyed the property, or assigned the agree- 
ment to a purchaser, he may distribute the residuary personal estate of 
r*^l^1 ^^^ deceased without appropriating any part thereof to meet 
*any future liabil'.ty under such conveyance or agreement. 
But this is not to prejudice the right of the grantor or those claiming 
under him to follow the assets of the deceased into the hands of the 
persons among whom such assets may have been distributed. 

Although rent charges and other self-existing incorporeal heredit- 
aments of the like nature are no favorites with the law, yet, whenever 
it meets with them, it applies to them, as far as possible, the same rules 
to which corporeal hereditaments are subject. Thus, we have seen that 
the estates which may be held in the one are analogous to those which 
exist in the other. So estates in fee simple, both in the one and in 
the other, may be aliened by the owner, either in his lifetime or by his 
will, to one person or to several as joint tenants or tenants in common,(c) 
and, on his intestacy, will descend to the same heir at law. But in one 
respect the analogy fails. Land is essentially the subject of tenure; 

(6) Stat. 22 & 23 Vict. c. 35, s. 28. (c) Rivis v. Watson, 5 M, & W. 255. 



OF HEREDITAMENTS PURELY INCORPOREAL. 317 

it may belong to a lord, but be hoi den by his tenant, by T?hom again it 
may be sub-let to another; and so long as rent is rent service, a mere 
incident arising out of the estate of the- payer, and belonging to the 
estate of the receiver, so long may it accompany, as accessory, its 
principal, the estate to which it belongs. But the receipt of a rent 
charge is accessory or incident to no other hereditament. True a rent 
charge springs from and is therefore in a manner connected with the 
land on which it is charged ; but the receiver and owner of a rent charge 
has no shadow of interest beyond the annual payment, and in the abstract 
right to this payment his estate in the rent consists. Such an estate 
therefore cannot be Bubject to any tenure. The owner of an estate in 
a rent charge consequently owes no fealty to any lord, neither can he 
be subject, in respect of his estate, to any rent as rent *service; ' r* 0-141 
nor, from the nature of the property, could any distress be made ^ 
for such rent service if it were reserved.(d) So, if the owner of an 
estate in fee simple in a rent charge should die intestate, and without 
leaving any heirs, his estate cannot escheat to his lord, for he has none. 
It will simply cease to exist, and the lands out of which it was payable 
will thenceforth be discharged from its payment.(«) 

Another kind of separate incorporeal hereditament which occasionally 
occurs is a right of common in gross. This is, as the name implies, a 
right of common over lands belonging to another person, possessed by a 
man, not as appendant or appurtenant to the ownership of any lands of 
his own, but as an independent subject of property.(/) Such a right of 
common has therefore always required a deed for its transfer. 

Another important kind of separate incorporeal hereditament is an 
advowson in gross.^ An advowson is a perpetual right of presentation 
to an ecclesiastical benefice. The owner of the advowson is termed the 
patron of the benefice; but, as such, he has no property or interest in 
the glebe or tithes, which belong to the incumbent. As patron he 
simply enjoys a right of nomination from time to time, as the living 

(d) Co. Litt. 47 a, 144 a; 2 Black. Com. 42. But it is said that the Queen maj reserve 
a rent oat of an incorporeal hereditament, for which, by her prerogative, she may distrain 
on all the lands of the lessee. Co. Litt. 47 a, note (1) ; Bac. Abr. tit, Rent (B).. 

(«) Co. Litt. 298 a, n. (2). (/) 2 Black. Com. 33, 34. 

^ It is hardly necessary to mention that, treated of will be found in Smith on Con- 
by reason of there being no Established tracts, pp. 174, 183, as also in Sngden's 
Church in the United States, the remainder <' Letters to a Man of Property," Letter 
of this chapter has no application here; but YIIL R. 
an excellent summary of the subject here 
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becomes vacant. And this right he exercises by a presentation to the 
bishop of some duly qualified clerk or clergyman, whom the bishop is 
accordingly bound to institute to the benefice, and to cause him to be 
inducted into it,{g) When the advowson belongs to the bishop, the 
r^QH g-i forms of '''presentation and institution are supplied by an act 
*" -* called coUation.{h) In some rare cases of advowsons donative^ 
the patron's deed of donation is alone sufficient.(e) And by a recent 
statute,(^) every donation, presentation, or collation, of or to any eccle- 
siastical benefice, dignity or promotion, and every institution proceed- 
ing upon the petition of the patron to be himself admitted and instituted, 
and every nomination or license to any perpetual curacy, is subject to 
an ad valorem duty according to the subjoined table.({) Where the 
patron is entitled to the advowson as his private property, he is em- 
powered by an act of parliament of the reign of George IV.(w) to pre- 
sent any clerk under a previous agreement with him for his resignation 
in favor of any one person named, or in favor of one of two(n) persons, 
each of them being by blood or marriage an uncle, son, grandson, brother, 
nephew, or grand-nephew of the patron, or one of the patrons bene- 
ficially entitled. One part of the instrument by which the engagement 
is made must be deposited within two calendar months in the office of 
the registrar of the diocese,(o) and the resignation must refer to the en- 
gagement, and state the name of the person for whose benefit it is 
made.(/?) 

r*^1fi1 *Advowsons are principally of two kinds, — advowsons of 
^ rectories, and advowsons of vicarages. The history of advow- 

sons of rectories is in many respects similar to that of rents and of 
rights of common. In the very early ages of our history advowsons of 
rectories appear to have been almost always appendant to some manor. 
The advowson was part of the manorial property of the lord, who built 

(g) 1 Black. Com. 190, 191. 

(A) 2 Black. Com. 23. (t) 2 Black. Com. 23. {k) Stat. 27 Vict. c. 18. 

(2) Where the net yearly value of any each beneficA, dignity, promotion or perpetual 
curacy — 

Shall exceed £50 and not exceed £100 £100 

" 100 " 150 2 

" 150 " 200 3 

" 200 " 250 4 

« 260 « 300 6 

And where such yalue shaU exceed £300 7 

And also (where such value shall exceed £300) for every £100 there- 
of over and above the first £200, a further duty of . . . 5 
(m) Stat. 9. Geo. IV. c. 94. 

. (fi) The act reads one or two, but this is clearly an error, 
(o) Sect 4. (p) Sect. 6. 
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the church and endowed it with the glebe and most part of the tithes. 
The seignories in respect of which he received his rents were another 
part of his manor, and the remainder principally consisted of the de- 
mesne and waste lands, over the latter of which we have seen that his 
tenants enjoyed rights of common as appendant to their estate8.(g) 
The incorporeal part of the property, both of the lord and his tenants, 
was thus strictly appendant or incident to that part which was corporeal; 
and any conveyance of the corporeal part naturally and necessarily 
carried with it that part which was incorporeal, unless it were expressly 
excepted. But, as society advanced, this simple state of things became 
subject to many innovations, and in various cases the incorporeal por- 
tions of property became severed from the corporeal parts, to which 
they had previously belonged. Thus we have 8een(r) that the seignory 
of lands was occasionally severed from the corporeal part of the manor, 
becoming a seignory in gross. So rent was sometimes granted indepen- 
dently of the* lordship or reversion to which it had been incident, by 
which means it at once became an independent incorporeal heredita- 
ment, under the name of a rent seek. Or a rent might have been 
granted to some other person than the lord, under the name of a rent 
charge. In the same way a right of common might have been granted 
to some other person than a tenant of the manor, by means of which 
grant a separate incorporeal hereditament * would have arisen, r*Qi»T-i 
as a common in gross^ belonging to the grantee. In like manner ^ -^ 
there exist at the present day two kinds of advowsons of rectories ; an 
advowson appendant to a manor, and an advowson in gro88,{8) whicli is 
a difitinct subject of property, unconnected with any thing corporeal. 
Advowsons in gross appear to have chiefly had their origin from the 
severance of advowsons appendant from the manors to which they had 
belonged; and any advowson now appendant to a manor, may at any 
time be severed from it, either by a conveyance of the manor, with an 
express exception of the advowson, or by a grant of the advowson alone 
independently of the manor. And when once severed from its manor, 
and made an independent incorporeal hereditament, an advowson can 
never become appendant again. So long as an advowson is appendant 
to a manor, a conveyance of the manor, even by feoffment, and without 
mentioning the appurtenances belonging to the manor, will be sufficient 
to comprise the advowson.(^) But, when severed, it must be conveyed, 
like any other separate incorporeal hereditament, by a deed of grafnt.(tt) 

{g) Ante, pp. 110, 297. (r) Ante, p. 303. («) 2 Black. Com. 22; Litt. B. 617. 
(/) Perk. 8. 116; Co. Litt. 190 b, 307 a. See Attorney-General t. Sitwell, 1 Toa. k 
Coll. 559 ; Hooper y. Harrison, 2 Kay & John. 86. 

(«) Co. Litt. 332 a, 335 b. * 
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The advoweoDB of rectories were not unfrequently granted by the 
lords of manors in ancient time to monastic houses, bishoprics, and 
other spiritual corporations. (2;) When this was the case the spiritual 
patrons thus constituted considered themselves to be the most fit persons 
to be rectors of the parish, so far as the receipt of the tithes and other 
profits of the rectory was concerned ; and they left the duties of the 
r*^181 ^^^^ *^ ^® performed by some poor priest as their vicar or de- 
^ puty. *In order to remedy the abuses thus occasioned, it was 

provided by statutes of Richard Il.(y) and Henry IV.(2) that the vicar 
should be suflBciently endowed wherever any rectory was thus appro- 
priated. This was the origin of vicarages, the advowsons of which 
belonged in the first instance to the spiritual owners of the appropriate 
rectories as appendant to such rectories ;(a) but many of these advow- 
sons have since, by severance from the rectories, been turned into ad- 
vowsons in gross. And such advowsons of vicarages can only be con- 
veyed by deed, like advowsons of rectories under similar <?ircumstances. 

The sale of an advowson will not include the right to the next pre- 
sentatioriy unless made when the church is full ; that is, before the right 
to present has actually arisen by the death, resignation or deprivation 
of the former incumbent.(J) For the present right to present is re- 
garded as a personal duty of too sacred a character to be bought and 
sold; and the sale of such a right would fall within the offence of 
nmony^ — so called from Simon Magus, — an offence which consists in 
the buying or selling of holy orders, or of an ecclesiastical benefice-(c) 
But, before a vacancy has actually occurred, the next presentation, or 
right of presenting at the next vacancy, may be sold, either together 
with, or independently of, the future presentations of which the advow- 
son is co'mposed,(e{) and this is frequently done. No spiritual person, 
however, may sell or assign any patronage or presentation belonging to 
him by virtue of any dignity or spiritual office held by him, any such 
r*S191 ^**^ ^^^ assignment being void.(e) And a clergyman *is pro- 
"- ^ hibited by a statute of Anne(/) from procuring preferment for 
himself by the purchase of a next presentation ; but this statute is not 
usually considered as preventing the purchase by a clergyman of an 
entire advowson with a view of presenting himself to the living. When 

(z) 1 Black. Com. 384. (y) Stat. 15 Rich. IL c. 6. 

(z) Stat. 4 Hen. IV. c. 12. [a) Dyer 351 a. 

\h) Alston V. Atlay, 7 Adol. k Bills, 289 (E. C. L. R. toI. 34.) 

\e) Bac. Abr. tit. Simony ; stats. 31 Eiiz. c. 6; 28 ft 29 Vict. c. 122, ss. 2, 5, 9. 

(d) Fox y. Bishop of Chester, 6 Bing. 1 (E. G. L. R. Tol. 19.) 

(e) Stat. 3 & 4 Vict c. 113, s. 42. (/) Stat. 12 Anne, stat. 2, e. 12, s. 2. 
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the next presentation is sold, independently of the rest of the advow- 
son, it is considered as mere personal property, and will devolve, in 
case of the decease of the purchaser before he has exercised his right, 
on his executors, and cannot descend to his heir at law.(^) The ad- 
vowson itself, it need scarcely be remarked, will descend, on the decease 
of its owner intestate, to his heir. The law attributes to it, in common 
with other separate incorporeal hereditaments, as nearly as possible the 
same incidents as appertain to the corporeal property to which it once 
belonged. 

Tithes are another species of separate incorporeal hereditaments, also 
of an ecclesiastical or spiritual kind. In the early ages of our history, 
and indeed down to the time of Henry VIII. tithes were exclusively the 
property of the church, belonging to the incumbent of the parish, unless 
they had got into the hands of some monastery, or community of spiri- 
tual persons. They never belonged to any layman until the time of the 
dissolution of monasteries by King Henry YIII. But this monarch, 
having procured acts of parliament for the dissolution of the monas- 
teries and the confiscation of their property,(A) also obtained by the 
same act(e) a confirmation *of all grants made or to be made r*^.9Q-| 
by his letters-patent of any of the property of the monasteries. 
These grants were many of them made to laymen, and comprised the 
tithes which the monasteries had possessed, as well as their landed 
estates. Tithes thus came for the first time into lay hands as a new 
species of property. As the grants had been made to the grantees and 
their heirs, or to them and the heirs of their bodies, or for term of life 
or years,(i) the tithes so granted evidently became hereditaments in 
which estates might be holden, similar to those already known to be held 
in other hereditaments of a separate incorporeal nature ; and a necessity 
at once arose of a law to determine the nature and attributes of these 
estates. How such estates might be conveyed, and how they should 
descend, were questions of great importance. The former question was 
soon settled by an act of parliament,(i) which directed recoveries, fines, 
and conveyances to be made of tithes in lay hands, according as had 

(^) See Bennett y. Bishop of Lincoln, 7 Barn, k Cres. 113 (E. G. L. R. vol. 14); 8 
Bing. 490 (E. G. L. R. yoL 2L.) 

(h) Stat. 27 Hen. YIIL c. 28, intituled, "An Act that all Religious Houses under the 
jearlj Rerenne of Two Hundred Pounds shall be dissolved, and given to the King and his 
heirs:" Stat. 31 Hen. YIII. c. 13, intituled "An Act for the Dissolution of all Monasteries 
and AbbieBj" and stat. 32 Hen. YIIL c. 24. 

(i) 27 Hen. YIIL c. 28, s. 2; 31 Hen YIIL c. 13, ss. 18, 19. 

{k) Stot. 31 Hen. YIH. c. 13, s. 18 ; 32 Hen. YIIL c. 7, s. 1. 

(I) Stat. 32 Hen. YIII. c. 7, s. 7. 
21 
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been used for assurances of lands, tenements, and other hereditaments. 
And the analogy of the descent of estates in other hereditaments was 
followed in tracing the descent of estates of inheritance in tithes. Bat 
as tithes, being of a spiritual origin, are a distinct inheritance from the 
lands out of which they issue, they have not been considered as affected 
by any particular custom of descent, such as that of gavelkind or 
borough-Engh'sh, to which the lands may be subject ; but in all cases 
they descend according to the course of the common law.(77i) From this 
separate nature of the land and tithe, it also follows that the ownership 
of both by the same person will not have the effect of merging the one 
in the other. They exist as distinct subjects of property ; and a con- 
veyance of the land with its appurtenances, without mentioning the 
P^qoin *tithes, will leave the tithes in the hands of the conveying 
^ ■' party.(w) The acts which have been passed for the commuta- 
tion of tithes(o) affect tithes in the hands of laymen, as well as those 
possessed by the clergy. Under these acts a rent charge, varying with 
the price of corn, has now been substituted all over the kingdom for the 
inconvenient system of taking tithes in kind ; and in these acts provi- 
sion has been properly made for the merger of the tithes or rent charge 
in the land, by which the tithes or rent charge may at once be made to 
cease, whenever both land and tithes or rent charge belong to the same 
person, (jt?) 

There are other species of incorporeal hereditaments which are scarcely 
worth particular notice in a work so elementary as the present, especi- 
ally considering the short notice that has necessarily here been taken of 
the more important kinds of such property. Thus, title9 of hanarj in 
themselves an important kind of incorporeal hereditament, are yet, on 
account of their inalienable nature, of but little interest to the convey- 
ancer. The same remark also applies to offices or places of business 
and profit. No outline can embrace every feature. Many subjects, 
which have here occupied but a single paragraph, are of themselves suf- 
ficient to fill a volume. Reference to the different works on the sepa- 
rate subjects here treated of must necessarily be made by those who are 
desirous of full and particular information. 

(m) Doe d. Lnshington y. Bishop of Llandaff, 2 New K4»p. 491 ; 1 Eagle on Tithes, 16. 

(n) Chapman ▼. Gatcombe, 2 New Gases, 516 (E. 0. L. R. vol. 29.) 

(o) Suts. 6 Ic 7 Will. lY. c. 71 ; 1 Vict. c. 39; 1 & 2 Vict. c. 64 ; 2 ft 3 Yict. c. 62; 
3 & 4 Vict. c. IB ; 6 Vict. c. 7 ; 6 & 6 Vict. c. 54 ; 9 & 10 Vict. c. 73 ; 10 & 11 Vict. c. 
104 ; 14 ft 15 Vict. c. 53; 16 ft 17 Vict. c. 124 ; 2 1 ft 22 Vict. c. 53 ; and 23 ft 24 Vict c. 93. 

(p) Stat. 6 ft 7 Will. IV. c. 71, s. 71 ; 1 ft 2 Vict. c. 64 ; 2 ft 3 Vict. c. 62, s. 1 ; 9 ft 
10 Vict. c. 73, s. 19. 



•PART III. [*322] 

OF COPYHOLDS.^ 

Our present subject is oner peculiarly connected with those olden times 
of English history to which we have had occasion to make so frequent 
reference. Everything relating to copyholds reminds us of the baron of 
old, with his little territory, in which he was king. Estates in copyhold 
are, however, essentially distinct, both in their origin and in their nature, 
from those freehold estates which have hitherto occupied our attention. 
Copyhold lands are lands holden by copy of court roll ; that is, the 
muniments of the title to such lands are eo'pie% of the roll or book in 
which an account is kept of the proceedings in the Court of the manor 
to which the lands belong. For all copyhold lands belong to, and are 
parcel of, some manor. An estate in copyhold is not a freehold ; but, 
in construction of law, merely an estate at the will of the lord of the 
manor, at whose will copyhold estates are expressed to be holden. 
Copyholds are also said to be holden according to the custom of the 
manor to which they belong, for custom is the life of copyholds.(a) 

In former days a baron or great lord becoming possessed of a tract 
of land granted part of it to freemen for estates in fee simple, giving 
rise to the tenure of such estates as we have seen in the chapter on 
Tenure.(6) Part of the land he reserved to himself, forming the 
^demesnes of the manor, properly so called :((?) other parts of r^sooQi 
the land he granted out to his villeins or slaves, permitting 
them, as an act of pure grace and favor, to enjoy such lands at his 
pleasure ; but sometimes enjoining, in return for such favor, the per- 
formance of certain agricultural services, such as ploughing the demesne, 
carting the manure, and other servile works. Such lands as remained, 
generally the poorest, were the waste lands of the manor, over whicii 

(a) Co. Cop. 8. 32, Tr. 68. (6) Ante, p. 110. 

(e) Co. Cop. 8. 14,^r. 11; Attornej-General y. ParsonSi 2 Cro. & Jery. 2*79, 308. 

* The law of copjholds has no application sent the present work to the American 

on this side of the Atlantic, and has, indeed, student in its original form, especially as 

been altogether omitted bj Professor Oreen- the curious law which is the subject of this 

leaf in his edition of Cruise on Real Pro- chapter is treated by the author with such 

perty. I have, however, preferred to pre- clearness. R. 
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rights of common were enjoyed by the tenants.(rf) Thus arose a manor, 
of which the tenants formed two classes, the freeholders and the villeins. 
For each of these classes a separate Court was held: for the free- 
holders, a Court Baron ;(e) for the villeins another, since called a Cus- 
tomary Court.(/) In the former Court the suitors were the judges; in 
the latter the lord only, or his steward. (^) In some manors the villeins 
were allowed life interests; but the grants were not extended so as to 
admit any of their issue in a mode similar to that in which the heirs of 
freemen became entitled on their ancestor's decease. Hence arose 
copyholds for lives. In other manors a greater degree of liberality 
was shown by the lords ; and, on the decease of a tenant, the lord per- 
mitted his eldest son, or sometimes all his sons, or sometimes the 
youngest, and afterwards other relations, to succeed him by way of 
heirship ; for which privilege, however, the payment of a fine was usually 
required on the admittance of the heir to the tenancy. Frequently the 
course of descent of estates of freehold was chosen as the model for such 
inheritances ; but, in many cases, dispositions the most capricious were 
adopted by the lord, and in time became the custom of the manor. 
r*3'Ml '^^^^ arose copyholds of *inheritance. Again, if a villein 
wished to part with his own parcel of land to some other of his 
fellows, the lord would allow him to surrender or yield up again the 
land, and then, on payment of a fine, would indulgently admit as his 
tenant, on the same terms, the other, to whose use the surrender had 
been made. Thus arose the method, now prevalent, of conveying copy- 
holds by surrender into the bands of the lord to the use of the alienee, 
and the subsequent admittance of the latter. But by long custom and 
continued indulgence, that which at first was a pure favor gradually 
grew up into a right. The will of the lord, which had originated the 
custom, came at last to be controlled by it.(A) 

The rise of the copyholder from a state of uncertainty to certainty of 
tenure appears to have been very gradual. Britton, who wrote in the 
reign of Edward l.{i) thus describes this tenure under the name of 
villeinage: "Villeinage is to hold part of the desmesnes of any lord 
entrusted to hold at his will by villein services to improve for the ad- 
vantage of the lord." And he adds that, "In manors of ancient de- 

{d) 2 Black. Com. 90. («) Ante, p. 112. 

(/) 2 Walking on Copyholds, 4, 5 j 1 Scriven on Copjholds, 5, 6. 
(ff) Co. Liu. 58 a. 

(A) 2 Black. Com. 93, et seq. 147 ; Wright's TenoreSj 215, et seq. ; 1 Scrir. Cop. 46; 
Qarland ▼. Jekyll, 2 Bing. 292 (E. C. L. R. vol. 9.) 
(t) 2 Reeves' Historj of Eug. Law, 2S0. 
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mesne there were pure villeins of blood and of tenure, who might be 
ousted of their tenements at the will of their lord. "(A) In the reign of 
Edward III. however, a case occurred in which the entry of a lord on 
his copyholder was adjudged lawful, because he did not do his services, 
by which he broke the custom of the manor,(Z) which seems to show 
that the lord could not, at the time, have ejected his tenant without 
cau8e.(w?) And in the reign of Edward IV. the judges gave to copy- 
holders a certainty *of tenure, by allowing to them an action r^ooc-i 
of trespass on ejection by their lords without just cau8e.(n) 
'•Now," says Sir Edward Coke,(o) "copyholders stand upon a sure 
ground; now they weigh not their lord's displeasure; they shake not 
at every sudden blast of wind; they eat, drink and sleep securely; only 
having a special care of the main chance, namely, to perform carefully 
what duties and services soever their tenure doth exact and custom doth 
require; then let lord frown, the copyholder cares not, knowing himself 
safe." A copyholder has, accordingly, now as good a title as a free- 
holder; in some respects a better; for all the transactions relating to 
the conveyance of copyholds are entered in the court rolls of the manor, 
and thus a record is preserved of the title of all the tenants. 

In pursuing our subject, let us now follow the same course as we have 
adopted with regard to freeholds, and consider, first, the estates which 
may be holden in copyhold lands ; and, secondly, the modes of their 
alienation. 

(k) BrittOD, 165. (/) Year Book, 43 fidw. IH. 25 a. 

(m) 4 Rep. 21 b. Mr. Hallam states that a passage in Britton, which had escaped his 
search, is said to confirm the doctrine, that, so lon^i; as the copyholder did continue to 
perform the re^rular Ptipulations of his tenure, the lord was not at liberty to divest him of 
bis estate. 3 Hallam's Middle Ages, 261. Mr. Hallam was, perhaps, misled in his sup- 
position by a quotation from Britton made by Lord Coke (Co. Litt. 61 a), in which the 
doctrine Inid down by Britton as to soemerij is erroneously applied to copyholders. The 
passage from Britton, cited above, is also subsequently cited by Lord Coke, but with a 
pointing which spoils the sense. 

(n) Co. Litt. 61 a. Equity has also a concurrent jurisdiction. Andrews v. HuIbCi 4 
KtLvkJ 392. 

(o) Co. Cop. s. 9, Tr. 6. 
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[*826] * CHAPTER I. 

OF ESTATES IN COPYHOLDS. 

With regard to the estates which may be holdcn in copyholds, in 
strict legal intendment a copyholder can hare but one estate ; and that 
is an estate at wil], the smallest estate known to the law, being deter- 
minable at the will of either party. For though custom has now ren- 
dered copyholders independent of the will of their lords, yet all copy- 
holds, properly so called, are still expressly stated, in the court rolls 
of manors, to be holden at the will of the lord ;(a) and, more than this, 
estates in copyholds are still liable to some of the incidents of a mere 
estate at will. We have seen that, in ancient times, the law laid great 
stress on the feudal possession, or seinriy of lands, and that this pos- 
session could only be had by the holder of an estate of freehold, that is, 
an estate su£Bciently important to belong to a free man.(6) Now copy- 
holders in ancient times belonged to the class of villeins or bondsmen, 
and held at the will of the lord lands of whibh the lord himself was alone 
feudally possessed. In other words, the lands beld by the copyholders 
still remained part and parcel of the lord's manor ; and the freehold of 
these lands still continued vested in the lord ; and this is the case at 
the present day with regard to all copyholds. The lord of the manor 
is actually seised of all the lands in the possession of his copyhold 
tenants. (c) He has not a mere incorporeal seignory over these as he 
has over his freehold tenants, or those who hold of him lands, once part 
r*^*?71 *^^ *^® manor, but which were anciently granted to freemen 
•* and their heir8.(d) Of all the copyholds he is the feudal pos- 
sessor; and the seisin he has thus is not without its substantial advan- 
tages. The lord having a legal estate in fee simple in the copyhold 
lands, possesses all the rights incident to such an estate,(e) controlled 
only by the custom of the manor, which is now the tenant's safeguard. 
Thus he possesses a right to all mines and minerah under the land8«(/) 
and also to all timber growing on the surface, even though planted by 
the tenant.(^) These rights, however, are somewhat interfered with 

(a) 1 Walk. Cop. 44, 45 ; 1 Scriv. Cop. 605. 

(6) Ante, pp. 22, 130. . (e) Watk. DescenU, 51 (59, 4lh ed.) 

(d) Ante, pp. 297, 298. (e) Ante, p. 74. 

(/) I Walk. Cop. 333 ; 1 Scriv. Cop. 25, 508. See Bowser v. Maclean, 2 De G. F. k 
J. 415. 

(y) 1 Watk. Cop. 332 ; 1 Scriv. Cop. 499. 
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by the rights which custom has given to the copyhold tenants ; for the 
lord cannot come upon the lands to open his mines, or to cut his timber, 
without the copyholder's leave. And hence it is that timber is so 
seldom to be seen upon lands subject to copyhold tenure.(A) Again, if 
a copyholder should grant a lease of his copyhold lands, beyond the 
term of a year, without his lord's consent, such a lease would be a cause 
of forfeiture to the lord, unless it were authorized by a special custom 
of the manor.(i) For such an act would be imposing on the lord a 
tenant of his own lands, without the authority of custom : and custom 
alone is the life of all copyhold aBsurances.(y) So a copyholder r^oogi 
"^cannot commit any waste either voluntary by opening mines, 
cutting down timber, or pulling down buildings, or permissive, by 
neglecting to repair. For the land, with all that is under it or on it, 
belongs to the lord : the tenant has nothing but a customary right to 
enjoy the occupation; and if he should in any way exceed this right, a 
cause of forfeiture to his lord would at once accrue, (i) 

A peculiar species of copyhold tenure prevails in the north of England, 
and is to be found also in other parts of the kingdom, particularly within 
manors of the tenure of ancient demesne ;(/) namely, a tenure by copy 
of court roll, but not expressed to be at the will of the lord. The lands 
held by this tenure are denominated customary freeholds. This tenure 
has been the subject of a great deal of learned discussion ;{m) but the 
Courts of Law have now decided that, as to these lands, as well as to 
pure copyholds, the freehold is in the lord, and not in the tenant.(n) 
If a conjecture may be hazarded on so doubtful a subject, it would seem 

(k) There is a common proverb, ''The oak scorns to grow except on fVee land." It is 
certain that in Sussex and in other parts of England the boundaries of copyholds may be 
traced by the entire absence of trees on one side of a line, and their luxuriant growth on 
the other. 3d Rep. of Real Property Commissioners, 15. 

(i) 1 Watk. Cop. 327 ; 1 Scriv. Cop. 544; Doe d. Robinson v. Bonsfield, 6 Q. B. 492 (B. 
C. L. R. vol. 51.) 

(/) By Stat. 17 & 18 Vict. c. 83, a license to demise copyhold lands is subjected to a 
stamp duty of 10«. ; but if the clear yearly value of the estate shall be expressed in the 
license, and shall not exceed £^5, the duty is the same only as on a lease at a yearly rent 
equal to such yearly value under the act of the 13 & 14 Vict c. 97. See post, "Of a term 
of years." By stat. 21 ^ 22 Yict. c. 77, s. 3, the lords of settled manors may be em- 
powered to grant licenses to their copyhold tenants to lease their lands to the same extent 
and for the same purposes as leases may be authorized of freehold land. See ante, p. 26. 

(k) 1 Watk. Cop. 331 ; 1 Scriv. Cop. 526. See Doe d. Grubb v. Earl of Burlington, 5 
Bam. k Adol. 507 (£. C. L. R. vol. 27.) 

(I) BritL 164 b, 165 a. See ante, p. 121. (m) 2 Scriv. Cop. 665. 

(n) Stephenson v. Hill, 3 Burr. 1278 ; Doe d. Reay v. Huntington, 4 Bast, 271 ; Doe d. 
Cook V. Danvers, 7 Bast, 299 ; Burrell v. Dodd, 3 Bos. k Pul. 378. 
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that these customary freeholds were originally held at the will of the 
lords, as well as those proper copyholds in which the will is still expressed 
p^qoon ^^ ^^^ condition of tenure ;(o) but that these *tenants early ac- 
quired, by their lord's indulgence, a right to hold their lands 
on performance of certain fixed services as the condition of their tenure; 
and the compliment now paid to the lords of other copyholds, in ex- 
pressing the tenure to be at their will, was, consequently, in the case of 
these customary freeholds, long since dropped- That the tenants have 
not the fee simple in themselves appears evident from the fact, that the 
right to mines and timber, on the lands held by this tenure, belongs to 
the lord in the same manner as in other copyholds.(p) Neither can the 
tenants generally grant leases without the lord's consent.(3) The lands 
are, moreover, said to be parcel of the manors of which they are held, 
denoting that in law they belong, like other copyholds, to the lord of 
the manor, and are not merely held of him, like the estates of the free- 
holders.(r) In law, therefore, the estates of these tenants cannot, in 
respect of their lords, be regarded as any other than estates at will, 
though this is not now actually expressed. If there should be any 
customary freeholds in which the above characteristics, or most of them, 
do not exist, such may with good reason be regarded as the actual free- 
hold estates of the tenants. The tenants would then possess the. rights 
of other freeholders in fee simple, subject only to a customary mode of 
alienation. That such a state of things may, and in some cases does 
r*3301 ®^^'**^' ^^ ^^® opinion of some very eminent lawyers.(8) *But a 
recurrence to first principle seems to show that the question, 
whether the freehold is in the lord or in the tenant, is to be answered, 
not by an appeal to learned dicta or conflicting decisions, but by ascer- 
taining in each case whether the well-known rights of freeholders, such 
as to cut timber and dig mines, are vested in the lord or in the tenant. 

(o) See Bract, lib. 4, fol. 208 b, 209 a: Co. Cop. a. 32, Tr. 57. In Stephenson v. Hill, 
3 Burr 1278, Lord Mansfield says, that copyholders had acquired a permanent estate in 
their lauds before these persons had done so. Bat he does not state where he obtained 
his information. 

{p) Doe d. Reay t. Hnntington, 4 East, 271, 273; Stephenson y. Hill, 3 Barr. 1277, 
arguendo. 

(q) Doe V. Danvers, 7 East, 299, 301, 314. 

(r) Barrel v. Dodd, 3 Bos. ft Pol. 378, 381 ; Doer. Dangers, 7 East, 320, 321. 

(«) Sir Edward Coke, Co. Litt. 69 b ; Sir Matthew Hale, Co. Litt. 59 b, n. (1) ; Sir W. 
Blackstone, Considerations on the Qaestion, &c. ; Sir John Leach, Bingham v. Woodgate, 
1 Rnss & Mylne, 32 ; 1 Tamlyn, 138. Tenements within the limits of the ancient borough 
of Kirby-in-Kendal, in Westmoreland, appear to be an instance; Busher, app. Thompson, 
resp. 4 C. B. 48 (E. C. L. R. toI. 56.) The freehold is in the tenants, and the cnstomaiy 
mode of cooveyance has always been by deed of grant, or bargain and sale, without livery 
of seisin, lease tor a year, or enrollment. Some of the judges, however, seemed to doubt 
the validity of such a custom. 
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It appears then that, with regard to the lord, a copyholder is only 
a tenant at will. But a copyholder, who has been admitted tenant on 
the court rolls of a manor, stands, with respect to other copyholders, in 
a similar position to a freeholder who has the seisin. The legal estate 
in the copyholds is said to be in such a person in the same manner as 
the legal estate of freeholds belongs to the person who is seised. The 
necessary changes which are constantly occurring of the persons who 
from time to time are tenants on the rolls, form occasionally a source 
of considerable profit to the lords. For by the customs of manors, on 
every change of tenancy, whether by death or alienation, fines of more 
or less amount become payable to the lord. By the customs of some 
manors the fine payable was anciently arbitrary; but in modern times, 
fines, even when arbitrary by custom, are restrained to two years' 
improved value of the land after deducting quit rents.(<) Occasionally 
a fine is due on the change of the lord : but, in this case, the change 
must be by the act of God and not by any act of the party.(w) The 
tenants on the rolls, when once admitted, hold customary estates analo- 
gous to the estates which may be holden in freeholds. These estates of 
copyholders are only quasi freeholds; but as nearly as the rights of the 
lord, and the custom *of each manor will allow, such estates rueooi-i 
possess the same incidents as the freehold estates, of which we 
have already spoken. Thus there may be a copyhold estate for life ; 
and some manors admit of no other estates, the lives being continually 
renewed as they drop. And in those manors in which estates of inherit- 
ance, as in fee simple and fee tail, are allowed, a grant to a man simply, 
without mentioning his heirs, will confer only a customary estate for his 
life.(v) But as the customs of manors, having frequently originated in 
mere caprice, are very various, in some manors the words ^Ho him and 
his," or "to him and his assigns," or "to him and his sequels in right," 
will create a customary estate in fee simple, although the word heirs 
may not be used, (a;) 

It will be remembered that, anciently, if a grant had been made of 
freehold lands to B. simply, without mentioning his heirs, during the 
life of A., and B. had died first, the first person who entered after the 
decease of B. might lawfully hold the lands during the residue of the 
life of A.(y) And this general occupancy was abolished by the Statute 
of Frauds. But copyhold lands were never subject to any such law.(z) 

(t) 1 Scriv. Cop. 384. («) 1 Walk. Cop. 285. 

(v) Co. Cop. 8. 49, Tr. 114. See ante, pp. 18, 134. (z) 1 Watk. Cop. 109. 

(y) Ante. p. 20. 

(z) Doe d. Foster v. Scott, 4 Barn k Cress. 706 (E. C. L. R. vol. 10); 7 Dow. k Ryl. 
190. 
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For the seisin or feadal possession of all such lands belongs, as we have 
seen,(a) to the lord of the manor, subject to the customary rights of 
occupation belonging to his tenants. In the case of copyholds, there- 
fore, the lord of the manor after the decease of B. would, until lately, 
have been entitled to hold the lands during the residue of A.'s life; and 
the Statute of Frauds had no application to such a ca8e.(ft) But now, 
r*3321 ^y ^^^ ^^^ ^^^ *^^^ amendment of the laws with respect to 
^ •* wills, ((?) the testamentary power is extended to copyhold or cus- 
tomary estates pur autre vie;{c[) and the same provision, as to the ap- 
plication of the estate by the executors or administrators of the grantee, 
as is contained with reference to freeholds, («) is extended also to cus- 
tomary and copyhold estates.(/) The grant of an estate pur autre rt>, 
in copyholds, may, however, be extended, by express words, to the heirs 
of the grantee.(^) And in this event the heir will, in case of intestacy, 
be entitled to hold during the residue of the life of the cestui que vte, 
subject to the debts of his ancestor the grantee.(A) 

An estate tail in copyholds stands upon a peculiar footing, and has 
a history of its own, which we shall now endeavor to give.(t) This 
estate, it will be remembered, is an estate given to a man and the heirs 
of his body. With regard to freeholds, we have seen(*) that an estate 
given to a man and the heirs of his body was, like all other estates, at 
first inalienable; so that no act which the tenant could do could bar his 
issue, or expectant heirs, of their inheritance. But, in an early period 
of our history, a right of alienation appears gradually to have grown 
up, empowering every freeholder to whose estate there was an expect- 
ant heir to disinherit such heir, by gift or sale of the lands. A man, 
r^goQ-i to whom lands had been granted to hold to him and the heirs 
of *his body, was accordingly enabled to alien the moment a 
a child or expectant heir of his body was born to him ; and this right 
of alienation at last extended to the possibility of reverter belonging to 
the lord, as well as to the expectancy of the heir ;{l) till at length it was 
so well established as to require an act of parliament for its abolition. 

(a) Ante, p. 336. (6) 1 Scriv. Cop. 63, 108 ; 1 Watk. Cop. 302. 

(e) Stat. 7 Win. IV. ft 1 Vict. c. 26. (rf) Sect 3. («) Ante, p. 21. (/) Sect. 6. 

(ff) 1 Scriv. Cop. 64 J 1 Watk. Cop. 303. 

(A) Stat. 7 Will. IV. ft 1 Vict. c. 26, 8. 6. 

(i) The attempt here made to explain this subject is gronnded on the anthorities and 
reasoning of Mr Seijt. Scriven. (1 Scriy. Cop. 67, et seq.). Mr. Watkins sets out with 
right principles, but seems strangely to stumble on the wrong conclusion. (1 Watk. Cop. 
c. 4.) 

(A) Ante, p. 34, et seq. (0 Ante, p. 40. 
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The statute De donis{m) accordingly restrained all alienation by tenants 
of lands which had been granted to themselves and the heirs of their 
bodies; so that the lands might not fail to descend to their issue after 
their death, or to revert to the donors or their heirs if issue should fail. 
This statute was passed avowedly to restrain that right of alienation, 
of the prior existence of which the statute itself is the best proof. And 
this right, in respect of fee simple estates, was soon afterwards acknowl- 
edged and confirmed by the statute of Quia emptore»,{n) But during 
all this period copyholders were in a very different state from the free- 
men, who were the objects of the above statutes.(o) Copyholders were 
most of them mere slaves, tilling the soil of their lord's demesne, and 
holding their little tenements at his will. The right of an ancestor to 
bind his heir,(^) with which right, as we have seen, (9) the power to 
alienate freeholds commenced, never belonged to a copyholder. (r) And, 
till recently, copyhold lands in fee simple descended to the customary 
heir, quite unaffected by any bond debts of his ancestor by which the 
heir of his freehold estates might have been bound.(«) It would be 
absurd, therefore, to suppose that the right of alienation of copyhold 
estates arose in connection *with the right of freeholders. The r*Q34T 
two classes were then quite distinct. The one were poor and 
neglected, the other powerful and consequently protected.(t) The one 
held their tenements at the will of their lords ; the other alienated in 
spite of them. The one were subject to the whims and caprices of their 
individual masters; the other were governed only by the general laws 
and customs of the realm. 

Now, with regard to an estate given to a copyholder and the heirs of 
his body, the lords of different manors appear to have acted differently, — 
some of them permitting alienation on issue being born, and others for- 
bidding it altogether. And from this difference appears to have arisen 
the division of manors, in regard to estates tail, into two classes, namely, 

(m) 13 Edw. I. c. 1 ; ante, p. 41. (n) 18 Bdw. I. c. 1. 

(o) Id the preamble of the statute De donis, the tenants are spoken of m feoffees, and as 
able hj deed and feoffment to bar their donors, showing that freeholders only were in- 
tended. And in the statnte of Qmia emptoree freemen are expressly mentioned. 

(p) Ante, p. 76. (q) Ante, pp. 36-38. 

(r) Eylet V.Lane and Pers, Cro. Bliz. 380. («) 4 Rep. 22 a. 

(() The famons provision of Magna Gharta, c. 29, — " Knllus liber homo capiator vel im- 
prisonetor ant dissesiator de aliquo libero tenemento, sno, kc, nisi per legale judicium 
parium suorum vel per legem terrso. Nulli vendemus, nnlli negabimas, aut differemas 
rectum vel justiciam," — whatever classes of persons it may have been subsequently con* 
8 trued to include— plainly points to a distinction then existing between free and not firee. 
Why else should the word Hber have been used at all ? 
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those in which there is no custom to entail, and those in which such a 
custom exists. In manors in which there is no custom to entail, a gift 
of copyholds, to a man and the heirs of his hody, will give him an estate 
analogous to the fee simple conditional which a freeholder would have 
acquired under such a gift before the passing of the statute De doni8.{u) 
Before he has issue, he will not be able to alien ; but after issue are 
born to him, he may alienate at his pleasure.(r) In this case the right 
of alienation appears to be of a very ancient origin, having arisen from 
r^oQCT the liberality of the lord in permitting his tenants to *8tand on 
the same footing in this respect as freeholders then stood. 

But as to those manors in which the alienation of the estate in ques- 
tion was not allowed, the history appears somewhat different. The 
estate being inalienable, descended, of course, from father to son, ac- 
cording to the customary line of descent. A perpetual entail was thus 
set up, and a custom to entail established in the manor. But in process 
of time the original strictness of the lord defeated his own end. For, 
the evils of such an entail, which had been felt as to freeholds, after the 
passing of the statute De doni8,{x) became felt also as to copyhold3.(y) 
And, as the copyholder advanced in importance, different devices were 
resorted to for the purpose of effecting a bar to the entail ; and, in dif- 
ferent manors, different means were held sufficient for this purpose. In 
some, a customary recovery was suffered, in analogy to the common re- 
covery, by which an entail of freeholds had been cut hff.{z) In others, 
the same effect was produced by a preconcerted forfeiture of the lands 
by the tenant, followed by a re-grant from the lord of an estate in fee 
simple. And in others a conveyance by surrender, the ordinary means, 
became sufficient for the purpose ; and the presumption was, that a sur- 
render would bar the estate tail until a contrary custom was 8hown.(a) 
Thus it happened that in all manors, in which there existed a custom to 
entail, a right grew up, empowering the tenant in tail, by some means 
or other, at once to alienate the lands. He thus ultimately became 
placed in a better position than the tenant to him and the heirs of his 
body in a manor where alienation was originally permitted. For, such 
a tenant can now only alienate after he has had issue. But a tenant 

(tt) Ante, pp. 35, 41 ; Doe d. Blesard ▼. Simpson, 4 New Gases, 333 (E. C. L. R. vol. 
33); 3 Man. & Gran. 929 (E. G. L. R. vol. 42.) 

(v) Doe d. Spencer v. GJark, 5 Barn. & Adol. 458 (E. G. L. R. vol. 7.) 

(x) Ante, p. 41. (y) Scriv. Gop. 70. 

(3) Ante, p. 44. (a) Goold y. White, 1 Kay, 683. 
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in *tail, Trhere the custom to entail exists, need not wait for 
any issue, but may at once destroy th( 
estate has been attempted to be bound. 



r*3361 
any issue, but may at once destroy the fetters by which his 



The beneficial enactment before referred to,(S) by which fines and 
common recoveries of freeholds were abolished, also contains provisions 
applicable to entails of copyholds. Instead of the cumbrous machinery 
of a customary recovery, or a forfeiture and re-grant, it substitutes, in 
every case, a simple conveyance by surrender,(<?) the ordinary means for 
conveying a customary estate in fee simple. When the estate tail is in 
remainder, the necessary consent of the protector((i) may be given, 
either by deed, to be entered on the court rolls of the manor,(«) or by 
the concurrence of the protector in the surrender, in which ease the 
memorandum or entry of the surrender must expressly state that such 
consent has been given. (/) 

The same free and ample power of alienation, which belongs to an 
estate in fee simple in freehold lands, appertains also to the like estate 
in copyholds. The liberty of alienation inter vivos appears, as to copy- 
holds, to have had little if any precedence, in point of time, over the 
liberty of alienation by will. Both were, no doubt, at first an indul- 
gence, which subsequently ripened into a right. And these rights of 
voluntary alienation long outstripped the liability to involuntary aliena- 
tion for the payment of the debts of the tenants ; for, till the year 1838, 
copyhold lands of deceased debtors were under no liability to their cre- 
ditors, even where the heirs of the debtor were expressly bound.(^) 
And the crown had no further privilege than any other creditor, r^ooy-i 
*But now, all estates in fee simple, whether freehold, customary ^ -* 
or copyhold, are rendered liable to the payment of all the just debts of 
the deceased tenant.(Aj Creditors who had obtained judgments against 
their debtors were also, till the year 1838, unable to take any part of 
the copyhold lands of their debtors under the writ of elegit.{t) But the 
act, by which the remedies of judgment creditors were extended,(y) 
enables the sheriiT, under the writ of elegit^ to deliver execution of copy- 
hold or customary, as well as of freehold lands ; and purchasers of copy- 
holds thus became bound by all judgments which had b^en entered up 
against their vendors. But if any purchaser should have had no notice 

(6) Stat. 3 & 4 Win. IV. c. 74; ante, p. 46. 

(c) Sect. 50. (rf) See ante, p. 51. (c) Sect. 51. (/) Sect. 52. 

(g) 4 Rep. 22 a; 1 Walk Copjliolds, 140. (A) Stat. 3 & 4 WiU. IV. c. 104. 

(t) See ante, p. 78 ; 1 Scriv. Copyholds, 60. (j) Stat. 1 & 2 Vict. c. 110, 8. 11. 



884 OF COPYHOLDS. 

of any judgment, it would seem that he was protected by the clause in a 
subsequent act,(A:) which provided, that, as to purchasers without notice, 
no judgment should bind any lands, otherwise than it would have bound 
such purchasers under the old law. By a later act, even if the pur- 
chaser had notice of a judgment, he was not bound unless a writ of ex- 
ecution on the judgment should have been issued and registered before 
the execution of his conveyance and the payment of his purchase money ; 
nor even then unless the execution should have been put in force within 
three calendar months from the time when it was registered.(Z) And 
now, as we have seen, the lien of all judgments of a date subsequent to 
the 29th of July, 1864, has been abolished altogether.(m) 

Copyholds are equally liable, with freeholds, to involuntary aliena- 
r^QQQ-1 tion on the bankruptcy of the tenant. '''The Court of Bank- 
ruptcy has now power to dispose, for the benefit of the credit- 
ors, of any estate or interest at law, or in equity, which at adjudication 
or afterwards, before order of discharge, a bankrupt has in any copy- 
hold or customary land, and to make an order vesting the land, or such 
estate or interest as the bankrupt has therein, in such person, and in 
such manner, as the court shall think fit.(n) But every person to whom 
any such conveyance shall be made, shall, before he enters into or takes 
any profit of the same,* compound with the lord of the manor for the 
fines, dues, and other services theretofore usually paid for the same ; 
and thereupon the lord shall, at the next or any subsequent court to be 
holden for the manor, grant to the vendee, upon request, the said lands 
for such estate or interest as shall have been so conveyed to him, re- 
serving the ancient rents, customs, and services, and shall admit him 
tenant of the same.(o) 

The descent of an estate in fee simple in copyholds is governed by 
the custom of descent which may happen to prevail in the manor ; but, 
subject to any such custom, the provisions contained in the act for the 
amendment of the law of inheritance(j!?) apply to copyhold as well as 
freehold hereditaments, whatever be the customary course of their de- 
scent. As, in the case of freeholds, the lands of a person dying intes- 

(k) Stat. 2 & 3 Vict. c. 11, 8. 5 ; see ante, p. 81. 

(/) Stat. 23 k 24 Vict. c. 38, 8. 1 ; ante, pp. 81, 82. 

(m) Stat. 27 & 28 Vict. c. 112 ; ante p. 82. 

(n) Stat. 24 & 25 Vict. c. 134, repealing stat. 12 k 13 Vict. c. 106, 8. 209. And as 
to estates tail of bankrupt copj holders, see stat8. 3 & 4 Will. IV. c. 74, as. 55-66; 12 & 
13 Vict. c. 106, 8. 208. 

(o) Stat. 12 k 13 Vict. c. 106, 8. 210. (p) Stat. 3 ft 4 Wm. IV. c 106. 
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tate descend at once to his heir,(f ) so the heir of a copyholder becomes, 
immediately on the decease of his ancestor, tenant of the lands, and 
may exercise any act of ownership before the ceremony of his admittance 
has taken *place.(r) But as between himself and the lord, he r^cooo-i 
is not completely a tenant till he has been admitted. 

The tenure of an estate in fee simple in copyholds involves, like the 
tenure of freeholds, an oath of fealty from the tenant,(«) together with 
suit to the customary court of the manor. Escheat to |;he lord on fail- 
ure of heirs, or on corruption of blood by attainder,(^) is also an incident 
of copyhold tenure ; but the lord of a copyholder has the advantage 
over the lord of a freeholder in this respect, that, while freehold lands in 
fee simple are forfeited to the crown by the treason of the tenant, the 
copyholds of a traitor escheat to the lord of the manor of which they 
are held.(u) Rent8(v) also of small amount are not unfrequent incidents 
of the tenure of copyhold estates. And reliefs (x) may, by special cus- 
tom, be payable by the heir.(y) The other incidents of copyhold tenure 
depend on the arbitrary customs of each particular manor ; for this 
tenure, as we have seen,(z) escaped the destruction in which the tenures 
of all freehold lands (except free and common socage, and frankalmoign) 
were involved by the act of 12 Car. II. c. 24. 

A curious incident to be met with in the tenure of some copyhold es- 
tates is the right of the lord, on the death of a tenant, to seize the 
tenant*s best beast, or other chattel, under the name of a heriot.(a) 
Heriots appear to have been introduced into England by the ^i|iQAQ^^ 
"""Danes. The heriot of a military tenant was his arms and 
habiliments of war, which belonged to the lord, for the purpose of equip- 
ping his successor. And in analogy to this feudal custom, the lords of 
manors usually expected that the best beast or other chattel of each 
tenant, whether he were a freeman or a villein, should on his decease 
be left to them.(5) This legacy to the lord was usually the first bequest 

(g) Ante, p. 88. 

(r) 1 ScriT. Cop. 357; Right d. Taylor t. Banks, 3 Bar. & Ad. 664 (E. G. L. R. yoI. 
23); King v. Turner, 1 Mj. k E. 456 ; Doe d. Perry y. Wilson, 5 Ad. & BU. 321 (B. 0. L. 
B. TOl. 3.) 

(«) 2 Scriv. Cop. 732. 

(/) See ante, p. 116, et seq. ; Rez ▼. Willes, 3 B. & Aid. 511 (B. C. L. R. vol. 5.) 

(t«) Lord Comwallis' case, 2 Yentr. 38 ; 1 Watk. Cop. 340 ; 1 Scriy. Cop. 622. 

(tf) Ante, p. 115. (z) Ante, pp. Ill, 113, 115. 

(y) 1 Scriv. Cop. 436. (2) Ante, p. 114. (a) 1 Scriy. Cop. 437, et seq. 

(6) Bract. 86 a ; 2 Black. Com. 423, 424. 
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in the tenant's will ;(e) and, when the tenant died intestate, the heriot 
of the lord was to be taken in the first place out of his eflFect8,(d) unless 
indeed, as not unfrequently happened, the lord seized upon the whole 
of the good8.(e) To the goods of the villein he was indeed entitled, the 
villein himself being his lord's property. And from the diflFerence be- 
tween the two classes of freemen and villein has perhaps arisen the cir- 
cumstance, that, while heriots from freeholders seldom occur,(/) heriots 
from copyholders remain to this day, in many manors, a badge of the 
ancient servility of the tenure. But the right of the lord is now con- 
fined to such a chattel as the custom of the manor, grown into a law, 
will enable him to take.(^) The kind of chattel which may be taken for 
a heriot varies in different manors. And in some cases the heriot con- 
sists merely of a money-payment. 

All kinds of estates in copyholds, as well as in freeholds, may be held 
in joint tenancy or in common ; and an illustration of the unity of a 
r*3411 J^^"^ tenancy occurs in *the fact, that the admission, on the 
court rolls of a manor, of one joint tenant, is the admission of 
all his companions ; and on the decease of any of them the survivors or 
survivor, as they take no new estate, require no new admittance.(A) 
The jurisdiction of the Court of Chancery in enforcing partitions be- 
tween joint tenants and tenants in common did not formerly extend to 
copyhold lands.(i) But by a recent enactment(y) this jurisdiction has 
been extended to the partition of copyholds as well as freeholds. 

The right of lords of manors to fines and heriots, rents, reliefs and 
customary services, together with the lord's interests in the timber 
growing on copyhold lands, have been found productive of considerable 
inconvenience to copyhold tenants, without any sufficient corresponding 
advantage to the lords. An act of parliam«nt(A;) was accordingly 

(c) Bract. 60 a; Fleta, lib. 2, cap. 57. (d) Bract. 60 b; Fleta. lib. 2, cap. 57. 

(e) See Artieuli observandi per provitionem ^istoporum Anglw^ 8. 25, Matth. ParU| 951 ; 
Additamentaj p. 201 (Wats's ed. Lon.'1640). 

(/) ^J the custom of the manor of South Tawton, otherwise Itton, iu the county of 
Devon, heriots are still due from the freeholders of the manor ; Damerell v. Protheroe, 10 
Q. B. 20 (E. G. L. R. vol. 58), and in Sussex, and some parts of Surrey heriots from free- 
holders are not unfrequent. (ff) 2 Watk. Cop. 129. 

(A) I Watk. Cop. 272, 277. (i) Jope y. Morshead, (5 Beav. 213. 

(J) Stat. 4 & 5 Vict. c. 35, s. 85. See also stat. 13 ft 14 Vict. c. 60, s. 30. 

{k) Stat. 4 A 5 Vict. c. 35 ; amended by stat. 6 & 7 Vict. c. 23, further amended and 
explained by stat. 7 & 8 Vict. c. 55, continued by stat. 14 & 15 Vict. c. 53, extended by 
stat. 15 & 16 Vict. c. 51, amended by stat. 21 ft 22 Vict, c.94, and continued by stats. 21 
ft 22 Vict. c. 53 ; 23 ft 24 Vict. c. 81, and 25 ft 26 Vict. c. 73. 



OF ESTATES IN COPTHOLDS. 387 

passed a few years ago, by which the commutation of these rights and 
interests, together with the lord's rights in mines and minerals, if ex- 
pressly agreed on, has been greatly facilitated. The machinery of the 
act is, in many respects, similar to that by which the commutation of 
tithes was effected. The rights and interests of the lord are changed, 
by the commutation, into a rent charge varying or not, as may be agreed 
on, with the price of corn, together with a small fixed fine on death or 
alienation, in no case exceeding the sum of five shillings.(Q By the 
same act facilities were also afforded for the enfranchisement ^4(04.21 
of *copyhold lands, or the conveyance of the freehold of such ^ ■* 
lands from the lord to the tenant, whereby the copyhold tenure, with 
all its incidents, is for ever destroyed. The enfranchisement of copy- 
holds was authorized to be made, either in consideration of money to 
be paid to the lord, or of an annual rent charge, varying with the price 
of corn, issuing out of the lands enfranchised, or in consideration of the 
conveyance of other lands.(»i) Provision was also made for charging 
the money, paid for enfranchisement, on the lands enfranchised, by way 
of mortgage. (n) The principal object of these enactments was to pro- 
vide for the case of the lands being in settlement, or vested in parties 
not otherwise capable of at once entering into a complete arrangement ; 
but no provision was made for compulsory enfranchisement. Recently, 
however, acts have been passed to make the enfranchisement of copy- 
holds compulsory at the instance either of the tenant or of the lord.(e>) 
If the enfranchisement be made at the instance of the tenant, the com- 
pensation is to be a gross sum of money, to be paid at the time of the 
completion of the enfranchisement, or to be charged on the land by way 
of mortgage ; and where the enfranchisement is effected at the instance 
of the lord, the compensation is to be an annual rent charge, to be issu- 
ing out of the lands enfranchised ; subject to the right of the parties, 
with the sanction of the commissioners appointed under the act, to agree 
that the compensation shall be either a gross sum or a yearly rent 
charge, or a conveyance of land to be settled to the same uses as the 
manor is sett\ed,{p) It is also provided that in any enfranchisement 
to be hereafter effected under the before-mentioned ""act, it shall r^e 040-1 
not be imperative to make the enfranchisement rent charge *" -^ 
yariable with the prices of grain ; but the same may, at the option of 
the parties or at the discretion of the commissioners, as the case may 

(/) SUt0. 4k5 Vict c. 35, 8. 14 ; 15 ft 16 Vict. c. 51, a. 41. 

(m) Stotfl. 4 ft 5 Vict. c. 35, as. 56, 59, 73, 74, 75 ; 6 ft 7 Vict. c. 23 ; 7 ft 8 Vict. c. 55, a. 5. 

(n) Stata. 4 ft 6 Vict. c. 35, as. 70, 71, 72 ; 7 ft 8 Vict. c. 55, s. 4. 

(0) Stat. 15 ft 16 Vict c. 51, amended bj sUt. 21 ft 22 Vict. c. 94. 

Ip) Stat. 15 ft 16 Vict. c. 51, a. 7; 21 ft 22 Vict. c. 94, a. 21. 
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require, be fixed in money or be made variable as afore8aid.(9) En- 
franchisements under these acts are irrespectiire of the validity of the 
lord's title.(r) By the Copyhold Act, 1858, an award of enfranchise- 
ment, confirmed by the Commissioners, has been substituted for the deed 
of enfranchisement required by the act of 1852.(«) The acts also pro- 
vide for the extinguishment of heriots due by custom from tenants of 
freeholds and customary freeholds. (^) But no enfranchisement under 
these acts is to afiect the estate or rights of any lord or tenant in any 
mines or minerals within or under the lands enfranchised or any other 
lands, unless with the express consent in writing of such lord or tenant.(u) 
And nothing therein contained is to interfere with any enfranchisement 
which may be made irrespective of the acts, where the parties compe- 
tent to do so shall agree on such enfranchisement.(2;) Where all parties 
are sui juris and agree to an enfranchisement, it may at any time be 
made by a simple conveyance of the fee simple from the lord to his 
tenant, (y) 

( q) Stot. 15 & 16 Vict. c. 51, s. 41. >See also stat. 21 k 22 Vict c. 94, 8. 11. 

(r) Kerr v. Pawson, Rolls, 4 Jar. N. S. 425 j S. C. 25 Beav. 394. 

(«) Stat. 21 & 22 Vict. c. 94, s. 10. 

It) Stat. 21 k 22 Vict. c. 94, 8. 7, repealing stat. 15 k 16 Vict. c. 51, 8. 27. 

{u) Stat. 15 k 16 Vict. c. 51, a. 48. See also stat. 21 k 22 Vict. c. 94, s. 14. 

(z) Stot. 15 k 16 Vict. c. 51, 8. 55. 

(y) 1 Watk. Cop. 362 ; 1 Scriv. Cop. 653. 
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*CHAPTER II. [*344] 

OF THB ALIENATION OF COPTHOLDS. 

Thb mode in which the alienation of copyholds is at present effected 
80 far at least as relates to transactions inter vivoSy still retains much of 
the simplicity, as well as the inconvenience, of the original method in 
which the alienation of these lands was first allowed to take place. The 
copyholder surrenders the lands into the hands of his lord, who there- 
upon admits the alienee. For the purpose of effecting these admissions, 
and of informing the lord of the different events happening within his 
manor, as well as for settling disputes, it was formerly necessary that 
his Customary Court, to which all the Copyholders were suitors, should 
from time to time be held. At this Court, the copyholders present 
were called the homage, on account of the ceremony of homage which 
they were all anciently bound to perform to their lord.(a) In order to 
form a Court, it was formerly necessary that two copyholders at least 
should be present, (i) But, in modern times, the holding of courts 
having degenerated into little more than an inconvenient formality, it 
has been provided by a recent act, that Customary Courts may be 
holden without the presence of any copyholder ; but no proclamation 
made at any such courts is to effect the title or interest of any person 
not present, unless notice thereof shall be duly served on him within 
one month \{c) and it is also provided, that where, by the custom of any 
manor, the lord is authorized, with the consent of the homage, to grant 
*any common or waste lands of the manor, the Court must be r*Q4c-| 
duly summoned and holden as before the act.(rf) No Court 
can lawfully be held out of the manor; but by immemorial custom. 
Courts for several manors may be held together within one of them.(e) 
In order that the transactions at the Customary Court may be preserved 
a book is provided, in which a correct account of all the proceedings is 
entered by a person duly authorized. This book, or a series of them, 
forms the court rolls, of the manor. The person who makes the entries 
is the steward ; and the court rolls are kept by him, but subject to the 
right of the tenants to inspect them.(/) This officer also usually pre- 
sides at the Court of the manor. 

(a) Ante, p. 111. (6) 1 Scriv. Cop. 289. (e) Stat. 4 & 6 Vict. c. 36, 8. 86. 

(</) Sect. 91. («) 1 Scriv. Cop. 6. (/) Ibid. 587, 688. 
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Before adverting to alienation by surrender and admittance, it will 
be proper to mention, that, whenever any lands which have been demi- 
sable time out of mind by copy of court roll, fall into the hands of the 
lord, he is %t liberty to grant them to be held by copy at his will, 
according to the custom of the manor, under the usual 8ervices.(^) 
These grants may be made by the lord for the time being, whatever be 
the extent of his intere8t,(A) so that it only be lawful : for instance, by 
a tenant for a term of life or years. But if the lord, instead of grant- 
ing the lands by copy, should once make any conveyance of them at 
the common law, though it were only a lease for years, his power to 
grant by copy would for ever be destroyed.(z) The steward or his 
deputy, if duly authorized so to do, may also make grants, as well as 
the lord, whose servant he i8.(y) It was formerly doubtful whether the 
steward or his deputy could make grants of copyholds when out of the 
r*^4fil ™*^^^^-(*) ^^* *^7 ^ recent act,(Z) to which we have before had 
^ occasion to refer, it is provided that the lord of any manor, or the 

steward, or deputy steward, may grant at any time, and at any place, 
either within or out of the manor, any lands parcel of the manor, to be 
held by copy of court roll, or according to the custom of the manor, 
which such lord shall for the time being be authorized and empowered 
to grant out to be held as aforesaid ; so that such lands be granted for 
such estate, and to such person only, as the lord, steward, or deputy, 
shall be authorized or empowered to grant the same. 

When a copyholder is desirous of disposing of his lands, the usual 
method of alienation is by surrender of the lands into the hands of the 
lord (usually through the medium of his steward), to the use of the 
alienee and his heirs, or for any other customary estate which it may be 
wished to bestow. This surrender generally takes place by the symbol- 
ical delivery of a rod, by the tenant to the steward. It may be made 
either in or out of Court. If made in Court, it is of course entered on 
the court rolls, together with the other proceedings ; and a copy of so 
much of the roll as relates to such surrender is made by the steward, 
signed by him and stamped like a purchase deed ; it is then given to 
the purchaser as a muniment of his title.(nt) If the surrender should 
be made out of Court, a memorandum of the transaction, signed by the 
parties and the steward, is made, in writing, and duly stamped as 

(ff) 1 V7atk. Cop. 23 ; 1 Sen v. Cop. 111. 

(A) Doe d. Rajer v. Strickland, 2 Q. B. 762 (E. C. L. R. vol. 42.) 

(t) 1 Walk. Cop. 37. (» Ibid. 29. 

(k) Ibid. 30. {l) Stat. 4 ft 5 Vict. c. 36, 8. 87. 

(m A form of such a copy of court roll will be found la Appendix (F), 
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befor€.(n) Tn *order to give eflfect to a surrender made out of r* 04^7-1 
Court, it was formerly necessary that due mention, or present- ^ 
ment^ of the transaction, should be made by the suitors of homage 
assembled at the next, or, by special custom, at some other subsequent 
Court.(o) And in this manner an entry of the surrender appeared on 
the court rolls, the steward entering the presentment as part of the 
business of the Court. But by the recent act, it is now provided that 
surrenders, copies of which may be delivered to the lord, his steward, 
or deputy steward, shall be forthwith entered on the court rolls ; which 
entry is to be deemed to be an entry made in pursuance of a present- 
ment by the homage.(jc>) So that in this case, the ceremony of pre- 
sentment is now dispensed with. When the surrender has been made, 
the surrenderor still continues tenant to the lord, until the admittance 
of the surrenderee. The surrenderee acquires by the surrender merely 
an inchoate right, to be perfected by admittance. (9) This right was 
formerly inalienable at law, even by will, until rendered devisable by 
the new statute for the amendment of the laws with respect to wills ;(r) 
but, like a possibility in the case of freeholds, it may always be released, 
by deed, to the tenant of the lands. («) 

A surrender of copyholds may be made by a man to the use of his 
wife, for such a surrender is not a direct conveyance, but operates only 
through the instrumentality of the lord.(t) And a valid surrender 
may at any time be made of the lands of a married woman, by her 
^husband and herself: she being on such surrender separately r^ic 040-1 
examined, as to her free consent, by the steward or his 
deputy.(M) 

When the surrender has been made, the surrenderee has, at any time, 
a right to procure admittance to the lands surrendered to his use ; and, 
on such admittance, he becomes at once tenant to the lord, and is bound 

(n) Bj Biats. 55 Geo. III. c. 184, and 13 k 14 Vict. c. 97, the stamp duty on the memo- 
rand am of a surrender if made out of court, or on the copy of court roll if made in court, 
is the same as on the sale or mortgage of a freehold estate ; but if not made on a sale or 
mortgage, the duty is 1/., where the clear yearly value exceeds that sum, and 5«. when it 
does not, with a farther progressive duty of I0«. in the one case, and 5«. in the other. 

(0) I Watk. Cop. 79; 1 Scriv. Cop. 277. {p) SUt. 4 ft 5 Vict c. 35, s. 89. 

\q) Doe d. Tofield y. Tofield, 1 1 East, 246 ; Rex t. Dame Jane St. John Mildmay, 5 
B. & Ad. 254 (E. C. L. R. vol. 27) ; Doe. d. Winder v. Lawes, 7 Ad. & E. 195 (E. C. L. R. 
vol. 34.) 

(r) 7 Will. IV. k 1 Vict. c. 26, s. 3. 

(«) Kite and Queinton's case, 4 Rep. 25 a ; Go. Litt. 60 a. 

{t) Co. Cop. s. 35 ; Tracts, p. 79. (ti) 1 Watk. Cop. 63. 
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to pay him the customary fine. This admittance is usually taken imme- 
diately ;{v) but, if obtained at any future time, it will relate back to the 
surrender ; so that, if the surrenderor should, subsequently to the sur- 
render, have surrendered to any other person, the admittance of the 
former surrenderee, even though it should be subsequent to the admit- 
tance of the latter, will completely displace his estate, (t^) Formerly a 
steward was unable to admit tenants out of a manor ;(2;) but, by the act 
for the improvement of copyhold tenure, the lord, his steward, or 
deputy, may admit at any time, and at any place, either within or out 
of the manor, and without holding a Court; and the admission is ren- 
dered valid without any presentment of the surrender, in pursuance of 
which admission may have been granted.(^) 

The alienation of copyholds by will was formerly effected in a simi- 
lar manner to alienation inter vivos. It was necessary that the tenant 
r*3491 ^^^ wished to devise his ^estate should first make a surrender 
of it to the use of his will. His will then formed part of the 
surrender, and no particular form of execution or attestation was neces- 
sary. The devisee, on the decease of his testator, was, until admit- 
tance, in the same position as a surrenderee.(2) By a statute of George 
Ill.(a) a devise of copyholds, without any surrender to the use of the 
will, was rendered as valid as if a surrender had been made. (6) The 
act for the amendment of the laws with respect to wills requires that 
wills of copyhold lands should be executed and attested in the same 
manner as wills of freeholds.(tf) But a surrender to the use of the will 
is still unnecessary ; and a surrenderee, or devisee, who has not been 
admitted, is now empowered to devise his interest.((2) Formerly, the 
devisee under a will was accustomed, at the next Customary Court held 
after the decease of his testator, to bring the will into Court ; and a 

(t?) See Appendix (P), (to) I Watk. Cop. 103. 

(z) Doe d. Leach v. Whittaker, 5 B. & Ad. 409, 435 (B. C. L. R. vol. 27) ; Doe d. 
Gutterridge v. Sowerbj, 1 G. B. N. S. 699 (E. C. L. R. vol. 97.) 

(y) Stat. 4 & 5 Vict. c. 35, ss. 88, 90. By stat. 13 & 14 Vict. c. 97, the stamp duty on 
the memorandum of admittance, if made oat of court, or on the copy of court roll of the 
admittance if made in court, is now reduced to half-a-crown on a sale or mortgaf^e, with 
balf-a-crown progressive duty; but in other cases the old duty charged by the stat. 55 
Geo. III. c. 184, is still payable, namely, U., when the clear yearly value exceeds that sum, 
and 5«. when it does not, though the progressive duty is now reduced to 10«. in the one 
case, and 5«. in the other. 

(z) Wainewright v. Elwell, 1 Mad. 627; Phillips v. PhiUips, 1 My. & K. 649, 664. 

(a) 55 Geo. III. c. 192, 12th July, 1815. • 

{b) Doe d. Nethercote v. Bartle, 5 B. & Aid. 492 (B. G. L. R vol. 7.) 

(c) Stat. 7 Will. IV. & 1 Vict. c. 26, ss. 2, 3, 4, 5, 9; see ante, p. 187. (rf) Sect. 3. 
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presentment was then made of the decease of the testator, and of so 
much of his will as related to the devise. After this presentment the 
devisee was admitted, according to the tenor of the will. But under the 
act for the improvement of copyhold tenure, the mere delivery to the 
lord, or his steward, or deputy steward, of a copy of the will is suflScient 
to authorize its entry on the court rolls, without the necessity of any pre- 
sentment : and the lord, or his steward, or deputy steward, may admit 
the devisee at once, without holding any Court for the purpose.(«) 

Sometimes, on the decease of a tenant, no person came in to be 
admitted as his heir or devisee. In this *case the lord, after r^tcof^A-i 
making due proclamation at 'three consecutive Courts of the 
manor for any person having right to the premises to claim the same 
and be admitted thereto, is entitled to seize the lands into his own hands 
qu(yii9que as it is called, that is, until some person claims admittance ;(/) 
and by the special custom of some manors, he is entitled to seize the 
lands absolutely. But as this right of the lord might be very prejudi- 
cial to infants, married women, and lunatics or idiots entitled to admit- 
tance to any copyhold lands, in consequence of their inability to appear, 
special provision has been made by act of parliament in their behalf.(^) 
Such persons are accordingly authorized to appear, either in person or 
by their guardian, attorney or committee, as the case may be ;(A) and in 
default of such appearance, the lord or his steward is empowered to 
appoint any fit person to be attorney for that purpose only, and by such 
attorney to admit every such infant, married woman, lunatic or idiot 
and to impose the proper fine.(2) If the fine be not paid, the lord may 
enter and receive the rents till it be satisfied out of them \{k) and if the 
guardian of any infant, the husband of any married woman, or the 
committee of any lunatic or idiot, should pay the fine, he will be entitled 
to a like privilege.(Z) But no absolute forfeiture of the lands is to be 
incurred by the neglect or refusal of any infant, married woman, lunatic 
or idiot to come in and be admitted, or for their omission, denial or refu- 
sal to pay the fine imposed on their admittance.(7») 

(e) Stat. 4 & 5 Vict. c. 35, ss. 88, 89, 90. 

(/) 1 Watk. Cop. 234 ; 1 Scriv. Cop. 355 ; Doe d. Bover t. Trueman, I Barn, k Adol. 
736 (E.G. L^R. toI 20.) 

(g) Stats."^ll Geo. IV. & 1 V^iU. IV. c. 65; and 16 k 17 Vict. c. 70, 8. 108, et seq. 

\h) Stats. 11 Geo. IV. k 1 WiU. IV. c. 65, ss. 3, 4; 16 & 17 Vict. c. 70, s. 108. 

(i) Stats. 11 Geo. IV k 1 Will. IV. c. 65, s. 5 ; 16 & 17 Vict. c. 70, ss. 108, 109. 

(ft) Stats. 11 Geo. IV. k 1 Will IV. c. 65, ss. 6, 7 ; 16 & 17 Vict. c. 70, s. 110. 

(I) Stats. 11 Geo. IV. k 1 Will. IV. c. 65, s. 8 : 16 & 17 Vict. c. 70, s. 111. 

(m) Stats. 11 Geo. IV. k 1 Will. IV. c. 65, s. 9 ; 16 k 17 Vict. c. 70, s. 112. See Doe 
d. Twiniog ▼. Mascott, 12 Mee. k Wels. 832, 842 \ Dimes v. Grand Junction Canal Com- 
panj, 9 Q. B. 469, 510 (B. G. L. R. vx>l. 58.) 
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r*35n ^Although mention has been made of surrenders to the U9e 
of the surrenderee, it must not therefore be supposed that the 
Statute of Uses(n) has any application to copyhold lands. This statute 
relates exclusively to freeholds. The seisin or feudal possession of all 
copyhold land ever remains, as we have 8een,(o) vested in the lord of 
the manor. Notwithstanding that custom has given to the copyholder 
the enjoyment of the lands, they still remain, in contemplation of law, 
the lord's freehold. The copyholder cannot, therefore, simply by means 
of a surrender to his use from a former copyholder, be deemed, in the 
words of the Statute of Uses, in lawful seisin for such estate as he has 
in the use ; for the estate of the surrenderor is customary only, and the 
estate of the surrenderee cannot, consequently, be greater. Custom, 
however, has now rendered the title of the copyholder quite independent 
of that of his lord. When a surrender of copyholds is made into the 
hands of the lord, to the u%e of any person, the lord is now merely an 
instrument for carrying the intended alienation into effect; and the title 
of the lord, so that he be lord defacto^ is quite immaterial to the validity 
either of the surrender or of the subsequent admittance of the surren- 
deree.(p) But if a surrender should be made by one person to the use 
of another, upon trust for a third, the Court of Chancery would exercise 
the same jurisdiction over the surrenderee, in compelling him to perform 
the trust, as it would in the case of freeholds vested in a trustee. And 
when copyhold lands form the subject of settlement, the usual plan is 
to surrender them to the use of trustees, as joint tenants of a customary 
estate in fee simple, upon such trusts as will effect^ in equity, the settle- 
p^Q/ro-1 ment intended. The trustees thus become the legal copyhold 
^tenants of the lord, and account for the rents and profits to 
the persons beneficially entitled. The equitable estates which are thus 
created are of a similar nature to the equitable estates in freeholds, of 
which we have already spoken \{q) and a trust for the separate use of a 
married woman may be created as well out of copyhold as out of free- 
hold lands. (r) An equitable estate tail in copyholds may be barred by 
deed, in the same manner in every respect as if the lands had been of 
freehold tenure.(8) But the deed, instead of being enrolled in the Court 
of Chancery, (t) must be entered on the court rolls of the manor. (i«) 

(n) Stat 27 Hen. YIIL c. 10; ante, p. l46. (o) Ante, p. 326. 

(p) \ Watk. Cop. 74. \q) Ante, p. 150, et seq. 

(r) See ante, pp. 2'J5, 206. (t) See ante, pp. 46, 49, et seq. 

(i) Stat. 3 & 4 Will. IV< ' 74, s. 54. 

(t() Sect. 53. It has recently been decided, contrary to the prevalent impression, that 
the entry must be made within six calendar months. Honey wood v. Forster, M. R., 9 W. 
R. 855 ; 30 Bear. 1 ; Gibbons v. Snape, 32 Beav. 130. 
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And if there be a protector, and he consent to the disposition by a dis- 
tinct deed, such deed must be executed by him either on, or any time 
before, the day on which the deed barring the entail is executed; and 
the deed of consent must also be entered on the court rolls.(2;) 

As the owner of an equitable estate has, from the nature of his estate, 
no legal right to the lands, he is not himself a copyholder. He is not 
a tenant to the lord : this position is filled by his trustee. The trustee, 
therefore, is admitted, and may surrender; but the cestui que trust can- 
not adopt these means of disposing of his equitable interest.(y) To 
this general rule, however, there have been admitted, for convenience 
sake, two exceptions. The first is that of a tenant in tail whose estate 
is merely equitable : by the act for the abolition of fines and recoveries,(2;) 
the tenant of a merely equitable estate tail is empowered to bar r^oco-i 
the entail, either by deed in the *manner above described, or by -* 

surrender in the same manner as if his estate were legal.(a) The second 
exception relates to married women, it being provided by the same act(5) 
that, whenever husband and wife shall surrender any copyhold lands 
in which she alone, or she and her husband in her right, may have any 
equitable estate or interest, the wife shall be separately examined in 
the same manner as she would have been, had her estate or interest 
been at law instead of in equity merely ;{c) and every such surrender, 
when such examination shall be taken, shall be binding on the married 
woman and all persons claiming under her; and all surrenders previ- 
ously made of lands similarly circumstanced, where the wife shall have 
been separately examined by the person taking the surrender, are 
thereby declared to be good and valid. But these methods of convey- 
ance, though tolerated by the law, are not in accordance with principle ; 
for an equitable estate is, strictly speaking, an estate in the contempla- 
tion of equity only, and has no existence anywhere else. As, therefore, 
an equitable estate tail in copyholds niay properly be barred by a deed 
entered on the court rolls of the manor, so an equitable estate or interest 
in copyholds belonging to a married woman is more properly conveyed 
by a deed, executed with her husband's concurrence, and acknowledged 
by her in the same manner as if the lands were freehold. (c?) And the 
act for the abolition of fines and recoveries, by which this mode of con- 
veyance is authorized, does not require that such a deed should be entered 
on the court rolls. 

(z) Sect. 53. (y) 1 ScpIt. Cop. 262. (z) Stat 3 & 4 WiU. IV. c. 74, a. 60. 

(a) See ante, p. 336. (6) Stat. 3^4 WiU. IV. c. 74, 8. 90. 

(e) See ante, p. 347. 
Id) Stot. 3 & 4 Wm. lY. c. 74, 8. 77. See, ante, p. 213. 
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Copyhold estates admit of remainders analogous to those which may 
r*3541 ^® created in estates of freehold.(e) And when a sarrender or 
devise is made to the use of *any person for life, with remain- 
ders orer, the admission of the tenant for life is the admission of all 
persons having estates in remainder, unless. there be in the manor a 
special custom to the contrary. (/) A vested estate in remainder is 
capable of alienation by the usual mode of surrender and admittance. 
Contingent remainders of copyholds have always had this advantage, 
that they have never been liable to destruction by the sudden determi- 
nation of the particular estate on which they depend. The freehold, 
vested in the lord, is said to be the means of preserving such remain- 
ders, until the time when the particular estate would regularly have 
ezpired.(^) In this respect they resemble contingent remainders of 
equitable or trust estates of freeholds, as to which we have seen, that 
the legal seisin, vested in the trustees, preserves the remainders from 
destruction ;{h) but if the contingent remainder be not ready to come 
into possession the moment the particular estate would naturally and 
regularly have expired, such contingent remainder will fail altogether, (t) 

Executory devises of copyholds, similar in all respects to executory 
devises of freeholds, have long been permitted.(A;) And directions to 
executors to sell the copyhold lands of their testator (which directions 
we have seen,(/) give rise to executory interests) are still in common 
use ; for, when such a direction is given, the executors, taking only a 
r'*'3551 P^^^^ ^^^ ^^ estate, have no '^'occasion to be admitted; and if 
they can sell before the lord has had time to hold his three 
Customary Courts for making proclamation in order to seize the land 
qu<yu8quej{in) the purchaser from them will alone require admittance by 
virtue of his executory estate which arose on the sale. By this means 
the expense of only one admittance is incurred ; whereas, had the lands 
been devised to the executors in trust to sell, they must first have been 
admitted under the will, and then have surrendered to the purchaser, 

(e) See antO) pp. 230, 242. 

{/) 1 Watk. Cop. 276 ; Doe d. Winder r. Lawes, 7 Ad. k E. 195 (E. C. L. B. vol. 34) ; 
Smith T. Glasscock, 4 G. B., N. S. 357 (E. G. L. R. vol. 93} ; Randfield v. Randfield, 1 
Drew. & S. 310. See, however, as to the reversioner, Reg. v. Lady of the Manor of Dal- 
lingham, 8 Ad. & E. 858 (E. G. L. R. vol. 35.) 

(ff) Fearne, Gont. Rem. 319; 1 Watk. Gop. 196; 1 Scriv. Gop. 477. 

{h) Ante, p. 264. (t) Gilb. Ten. 266 ; Fearne, Gont. Rem. 320. 

(ft) 1 Watk. Gop. 210. 

(/) Ante, p. 289. The stat. 21 Hen. VIII. c. 4, applies to copyholds; Peppercorn v. 
Wayman, 5 De Oez k S. 230. 

(m) See ante, p. 349. 
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who again must have been admitted under their surrender. And in a 
recent case, where a testator devised copyholds to such uses as his trus- 
tees should appoint, and subject thereto to the use of his trustees, their 
heirs and assigns for ever, with a direction that they should sell his 
copyholds, it was decided that the trustees could make a good title with- 
out being admitted, even although the lord had in the meantime seized 
the lands quousque for want of a tenant.(n) But it has recently been 
decided that the lord of a manor is not bound to accept a surrender of 
copyholds inter vivoSj to such uses as the surrenderee shall appoint, and 
in default of appointment, to the use of the surrenderee, his heirs and 
a88igns.(o) This decision is in accordance with the old rule, which con- 
strued surrenders of copyholds in the same manner as a conveyance of 
freeholds inter vivos at common law.(j») If, however, the lord should 
accept such a surrender, he will be bound by it« and must admit the ap- 
pointee under the power of appointment, in case such power should be 
exercised.(y) 

*With regard to the interest possessed by husband and wife r*Qcg-i 
in each other's copyhold lands, although the husband has ne- 
cessarily the whole income of his wife's land during the coverture, yet 
a special custom appears to be necessary to entitle him to be tenant by 
curtesy.(r) A special custom also is required to entitle the wife to any 
interest in the lands of her husband after his decease. Where such 
custom exists, the wife's interest is termetd her freebench; and it gene- 
rally consists of a life interest in one divided third part of the lands, or 
sometimes of a life interest in the entirety ;(«) and, likd dower under 
the old law, freebench is paramount to the husband's debts.(^) Free- 
bench, however, usually differs from the ancient right of dower in this 
important particular, that whereas the widow was entitled to dower of 
all freehold lands of which her husband was solely seised at any time 
during the coverture,(u) the right to freebench does not usually attach 
until the actual decease of the husband, (re) Freebench, therefore, is in 

(n) Glass v. Richardson, 9 Hare, 698 ; 2 De Gez, M. k G. 658. 

(o) Flack v. the Master, Fellows and Scholars of Downing College, G. P. 17 Jnr. 697 ; 
13 C. B. 946 (E. 0. L. R. vol. 76.) 

{p) 1 Watk. Cop. 108, 110; 1 Scriv. Cop. 178. 

{q) The King v. the Lord of the Manor of Candle, 1 Ad. k E. 283 (E. C. L. R. vol. 
28) ; Boddington v. Abernethy, 6 B. & C. 776 (B. C. L. R. vol. 11) j 9 Dow. k Rj. 626 j 
1 Scriv. Cop. 226, 229 ; Eddleston v. Collins, 3 De Gex, M. k G. 1. 

(r) 2 Watk. Cop. 71. See as to freeholds, ante, p. 209. 

(*) 1 Scriv. Cop. 89. (i) Spjer v. Hyatt, 20 Beav. 621. 

\u) Ante, p. 214. (x) 2 Watk. Cop. 73. 
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general no impediment to the free alienation by the husband of his 
copyhold lands, withoat his wife's concurrence. To this rule the im- 
portant manor of Cheltenham forms an exception; for, by the custom 
of this manor, as settled by act of parliament, the freebench of widows 
attaches, like the ancient right of dower out of freeholds, on all the 
copyhold lands of inheritance of which their husbands were tenants at 
any time during the coverture.(y) 

(y) Doe d. Riddell v. Gwinnell, 1 Q. B. 682 (E. G. L. R. Yol. 41.) 



♦PART IV. [*357] 

OF PERSONAL INTERESTS IN REAL ESTATE. 

Thb subjects which have hitherto occupied our attention derive a 
great interest from the antiquity of their origin. We have seen that 
the difference between freehold and copyhold tenure has arisen from 
the distinction which prevailed, in ancient times, between the two 
classes of freemen and villeins ;(a) and that estates of freehold in lands 
and tenements owe their origin to the ancient feudal system.(6) The 
law of real property, in which term both freehold and copyhold interests 
are included, is full of rules and principles to be explained only by a 
reference to antiquity; and many of those rules and principles were, it 
must be confessed, much more reasonable and useful when they were 
first instituted than they are at present. The subjects, however, on which 
we are now about to be engaged, possess little of the interest which 
arises from antiquity ; although their present value and importance are 
unquestionably great. The principal interests of a personal nature, 
derived from landed property, are a term of years and a mortgage 
debt. The origin and reason of the personal nature of a term of years 
in land have been already attempted to be explained ;{c) and at the 
present day, leasehold interests in land, in which, among other things 
all building leases are included, form a subject sufficiently important to 
require a separate consideration. The personal nature of a mortgage 
debt was not clearly established till long after a term of years was 
♦considered as a chattel.(d) But it is now settled that every rjcocg-i 
mortgage, whether with or without a bond or covenant for the 
repayment of the money, forms part of the personal estate of the lender 
or mortgagee.(e) And, when it is known that the larger proportion of 
the lands in this kingdom is at present in mortgage, a fact generally 
allowed, it is evident that a chapter devoted to mortgages cannot be 
superfluous. 

(a) Ante, p. 323. (ft) Ante, p. 17. (c) Ante, p. 8. 

(d) Thornborougb v. Baker, 1 Cha. Ca. 283 ; 3 Swanst. 628, anno 1675 ; Tabor v. 
Tabor, 3 Swanst. 636. 

(e) Co. Litt. 208 a, n. (1). 
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[*859] *CH AFTER I. 

OF A TERM OF YBARS.^ 

At the present day, one of the most important kinds of chattel or 
personal interests in landed property is a term of years, by which is 
understood, not the time merely for "which a lease is granted, but also 
the interest acquired by the lessee. Terms of years may practically be 
considered as of two kinds ; first, those which are created by ordinary 
leases, which are subject to a yearly rent, which seldom exceed ninety- 
nine years, and in respect of which so large a number of the occupiers of 
lands and houses are entitled to their occupation ; and, secondly, those 
which are created by settlements, wills, or mortgage deeds, in respect of 
which no rent is usually reserved, which are frequently for one thousand 
years or more, which are often vested in trustees, and the object of which 
is usually to secure the payment of money by the owner of the land.* 
But although terms of years of dififerent lengths are thus created for 
different purposes, it must not, therefore, be supposed that a long term 
of years is an interest of a different nature from a short one. On the 
contrary, all terms of years of whatever length possess precisely the 
same attributes in the eye of the law. 

The consideration of terms of the former kind, or those created by 
ordinary leases, may conveniently be preceded by a short notice of a 
tenancy at will, and a tenancy by sufferance. A tenancy at will may 
r*S601 ^® created by parol,(a) or by deed : it arises when a person *let8 
^ land to another, to hold at the will of the lessor or person 

letting.(i) The lessee, or person taking the lands, is called a tenant at 
will ; and, as he may be turned out when his landlord pleases, so he may 
leave when he likes.^ A tenant at will is not answerable for mere per- 

(a) Stat. 29 Car. II. c. 3, s. I. (6) Litt. 8. 68 ; 2 Black. Com. 145. 

1 The law of Landlord and Tenant was &c.), by which portions are raised for 

made the subject of a coarse of lectures at daughters, younger sons, Ac. an dare but Utile 

the Law Institution in London, by the late in ute on this side of the Atlantic. B. 
Mr. John William Smith, the editor of * " For," says Coke, " it is regularly tnie 

Smith's Leading Cases, &c. and these have that every lease at will must in law be at 

been reprinted in this country, with annota- the will of both parties, and, therefore, when 

tions by Mr. Morris. R. the lease is made to have and to hold at 

' These are part of the machinery of the will of the lessor, the law implieth it to 

English settlements (see ante, p. 263, 269, be at the will of the lessee also." Co. Lttt. 
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missive waste.((?) He is allowed, if turned oat by his landlord, to reap 
what he has sown, or, as it is legally expressed, to take the emble- 
ments.(<2) But, as this kind of letting is very inconvenient to both 
parties, it is scarcely ever adopted ; and, in construction of law, a lease 
at an annual rent, made generally, without expressly stating it to be at 
will,(^) and without limiting any certain period, is not a lease at will, 
but a lease from year to year,(/)^ of which we shall presently speak. 
When property is vested in trustees, the cestui que trust is, as we have 
seen,(^) absolutely entitled to such property in equity. But, as the 
courts of law do not recognize trusts, they consider the cestui que trust, 
when in possession, to be merely the tenant at will to his trustees.(A) 
A tenancy by sufferance is when a person, who has originally come into 
possession by a lawful title, holds such possession after his title has 
determined.' 

A lease from year to year is a method of letting very commonly 
adopted : in most cases it is much more advantageous to both landlord 

(e) Harnett y. Maitland, 15 Mee. k Wels. 257. 

(d) Litt. 8. 68 ; Bee Graves v. Weld, 5 B. A Adol. 106 (B. 0. L. R. vol. 2T,) 

(«) Doe d. Bastow v. Cox, 11 Q. B. 122 (B. 0. L. R. vol. 63) j Doe d. Dixie v. Daviefl; 1 
Exch. Rep. 89. 

(/) Right d. Flower v. Darby, 1 T. Rep. 159, 163. (g) Ante, p. 150. 

(A) Earl of Pomfret v. Lord Windsor, 2 Yes. sen. 472, 481. See Melling v. Leak, 16 G. 
B. 652 (E. 0. L. R. vol. 81.) 

55 a; Moon v. Drizzle, 3 Devereax, 414. A seisin, Ball v. Gallimore, 2 Crompt. Mees. & 
tenancy at will is determined hj the deatti Rose. 120 ; Doe d. Price v. Price. 9 Bing. 
of the lessee, Godj v. Qaarterman, 12 356 (B. G. L. R. vol. 23), bj entering on the 
Georgia, 386, or bj any act inconsistent premises and cutting down a tree. Go. Litt. 
with the duration of the tenancy, as by an 55 b, carrying ofif stone, Doe d. Bennett v. 
assignment, Go. Litt. 55 b, 57 a; Gooper v. Turner, 8 Hees. & Wels. 226; S. G. 9 Id. 
Adams, 6 Gushing, 87 ; or any alienation of 643, or the like. R. 
the estate of the landlord, Kelly v. Waite, 12 ^ See the cases cited in note to p. 19 of 
Metealf, 300 ; Howard v. Morrison, 5 Gush- Mr. Morris' edition of Smith's Landlord and 
ing, 563 ; but the tenant cannot so determine Tenant. But the legal construction that a 
it against the will of the landlord, except tenancy for an indeterminate period is a 
by giving notice to the latter, Garpenier v. tenancy from year to year, and not a tenancy 
Collins, Yelverton, 73 ; Pinhorn v. Souster, at will, will yield to the intention of the 
8 Exchequer, 763, who, in turn, is also parties; and when it is seen that that in- 
obliged to notify the tenant, which may be teution was to create a tenancy at will, it 
done either by express notice, or by making will be so considered, notwithstanding the 
a demand of the premises though unaccom- reservation of an annual rent, Humphries v. 
panied by express notice. Doe d. Roby v. Humphries, 3 Iredell, 363 ; Stedman v. 
Hatsey, 8 Barn. & Gress. 767 (E. G. L. R. Mcintosh, 4 Id. 291. R. 
vol. 15), or by doing some act inconsistent i And this is the lowest kind of tenancy, 
with the duration of the tenant's interest, known to the law. It cannot be conveyed, 
as by making a feoffment with livery of nor be enlarged by a release. R. 
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and tenant than a lease at will. The advantage consists in this, that 
both landlord and tenant are entitled to notice before the tenancy can 
r*86n ^® determined by the other of them. This notice must *be 
*■ -' given at least half a year before the expiration of the current 
year of the tenancy ;(i) for the tenancy cannot be determined by one 
only of the parties, except at the end of any number of whole years 
from the time it began.^ So that, if the tenant enter on any quarter 

(f) Right d. Flower v. Darby, 1 T. Rep. 159, 163 ; and see Doe d. Lord Bradford t. 
WatkiDS, 7 East, 551. 



^ Both the English and the American law, 
as to the necessity of notice and the length 
of time required, are thns clearly stated by 
Mr. Morris in the note to page 235 of Smith's 
Landlord and Tenant : " There are some 
peculiarities about the law regarding notices 
to -quit, as held in several adjudged cases, 
both in this country and in England, which 
it is difficult to assign to any principle. 
Thus in Doe d. Robinson v. Dobell, 1 Q. B. 
806 (E. G. L. R. vol. 41), the premises, on 
the 13th of August, 1838, were let * for one 
year and six months certain from the date,' 
and it was further agreed, < that three cal- 
endar months' notice shall be given on either 
side, previous to the determination of said 
tenancy.' The tenant entered, and after 
holding to the end of the term, held over. 
On May 7th, 1840, the lessor of the plaintiff 
gave the defendant notice to quit *on or 
before the 13th day of August next, or at 
the expiration of the current year of your 
tenancy, which shall expire next after the 
end of three months, from and after your 
being served with this notice.' The Court 
held that the notice was right ,* that the three 
mouths' notice must be calculated with re- 
ference to the original commencement of the 
tenancy, and not with reference to the ex- 
piration of the term. If a tenancy from 
year to year exist, it is held, in England, 
that six months' notice, expiring with the 
end of the year, is necessary to terminate 
the tenancy ; and that the right to this notice 
is mutual, t. «. if the landlord wishes to ter- 
minate the tenancy, he must give his tenant 
six months' notice, Kingsbury v. Collins, 4 
Bing. 202 (E. C. L. R. vol. 13) ; Tzon v. Gor- 
ton, 5 Bing. X. C. 501 (E. C. L. R. yol. 35). 



If the tenant wishes to go, he must give the 
landlord the full six months' notice of his 
intention to quit, Johnstone y. Huddlestone, 
4 Barnwell 'k Cress. 923 (E. C. L. R. vol. 
10) : Bessell y. Landsberg, 1 Adol. k Ellis, 
638 (E. C. L. R. vol. 34), [and the notice 
may be given as well during the first year 
of a tenancy from year to year as during 
any subsequent year. * We BTt of opinion,- 
said Denman, Ch. J. in Clark v. Smaridge, 
7 Q. B. 957 (E. C. L. R. vol, 53), ' that the 
tenancy, from year to year, so long as both 
parties please, is determinable at the end of 
any year, the first as well as any subsequent 
year, unless in the creation of the tenancy 
the parties use expressions showing that 
they contemplate a tenancy for two years at 
the least. We are aware that this decision 
may appear at variance with an impression 
which has prevailed in Westminster Hall, 
and has, perhaps, derived some countenance 
from the words of Lord Tenterden in Bishop 
V. Howard, 2 B. & 0. 100 (E. C. L. R. voL 
9), though they were perfectly nnnecessary 
for that decision. But the authorities, when 
examined, certainly do not warrant the con- 
clusion that has been drawn from them, for 
the reason above given ; and it would be 
absurd in principle, and even inconsistent 
with the contract, to hold that the tenancy 
exists from year to year, determinable by 
half a year's notice by either party, and yet 
to hold that neither can give sach notice 
during the first year.'] 

^* The American cases agree as regards the 
necessity of notice by the landlord to deters 
mine the tenancy, though there is a differ- 
ence in the states as to the length of notice 
required, and in some states it is regulated 
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day, he can quit onlvon the same quarter day: when once in possession, 
he has a right to remain for a year; and if no noj^ice to quit be given 
for half a year after he has had possession, he will have a right to remain 
two whole years from the time he came in ; and so on from year to year. 
A lease from year to year can be made by parol or word of mouth,(y) if 
the rent reserved amount to two-thirds at least of the full improved 



(/) Leggy. Hackett, Bac. Abr. tit. Leases (L. 3) 
SaUL. 414. 



S. C. nom. Legg v. Stradwick, 2 



by statute. Six months is the rale in Ver- 
mont, New Jersey, and Kentucky, Hanchet 
v. Whitney, 1 Verm. 315; Den v. Drake, 2 
Green, 523; Den y. Blair, 3 Green, 181; 
Moorhead y. Watkyns, 5 B. Munroe, 228. 
Three months is all that is required by the 
laws of Penneylyania and South Carolina, 
Hutchinson y. Potter, 1 Jones, 472; Brown 
T. Vanhorn, 1 Binney, 32(4 ; McCanna v. 
Johnson, 7 Harris, 434; Godard y. Railroad 
Co. 2 Rich. 346. The notice must be giyen, 
three months before the end of the year. 
The tenancy cannot be determined at any 
other time. If the notice is not so giyen, 
the moment another year begins, the tenant 
has a right to hold on to the end of it." 

[With regard to notice by the tenant the 
absence of cases in the American reports is 
not a little remarkable. In Cooke y. Neil- 
son, Brightly's Rep. 463, two judges of the 
District Court of Philadelphia held, against 
the strong dissent of President Sbarswood, 
that a tenant may leayo at the end of a year 
without notice to his landlord. On writ of 
error to the Supreme Court this judgment 
waa affirmed by a divided court, without 
giying any opinion, 10 Barr, 41. The gene- 
ral impression, however, appears to be in 
favor of the English, and more equitable 
rule. Thus in Hall v. Wadsworth, 28 Veimt. 
410, a tenant went into possession Nov. 27, 
1849, at aa annual rent of $150, but with- 
out any agreement as to the length of the 
tenancy or how it should terminate He 
continued in occupation until Nov. 10, 1852, 
and a week or two before that time sent 
word to the landlord that he was about 
leaving. The landlord replied that he must 
pay rent until April 1, 1853. it was held 
to be a tenancy from year to year, and the 
23 



landlord entitled to recover rent until April 
1, 1853, (all he claimed) and Bennett, J. said 
the right to notice '' should, at least to some 
extent, be regarded as reciprocal." So in 
Currier y. Perley, 4 Poster, N. H. 225, it is 
said by Bell, J. that the rule is alike for both 
parties, but the case was decided on the 
statutes of that state. And in New York, 
where the tenant died and his executors con- 
tinned in possession for several j ears, it was 
held that claims for rent due in tenant's life- 
time and after his death were properly 
joined in the same count, and the court said 
that a tenancy from year to year continues 
until legal notice of termination. The estate 
does not depend on a continuance of pus- 
session, and the tenant cannot terminate it 
or his liability for rent without legal notice. 
Pugsley y. Aikin, 1 Kernan, 494]. 

'* When there is a demise for a fixed period 
and the tenant holds over, the rule in New 
York and Pennsylvania is that he is either 
a trespasser, or a tenant on the terms of the 
old lease, at the option of the landlord, and 
he is bound for a year's rent, Conway v. 
Starkweather, 1 Denio, 113; Hemphill v. 
Fiynn, 2 Barr, 144. And when a lease is 
for one year, or other term certain, a notice 
to quit is not necessary. Den y. Adams, 7 
Halst. 99 ; Bedford v. McElheron, 2 S. at R. 
49 ; Mosheir v. Reding, 3 Fair. 478 ; Logan 
y. Herron, 8 S. & R. 459 ; Ciapp y. Paine, 6 
Shepley, 264; Dorrell y. Johnson, 17 Pick. 
263 ; Allen y.Jaquish, 21 Wend. 628 ; Preble 
y. Hay, 32 Maine, 456; Walker y. BHis, 12 
111. 470; Pierson y. Turner, 2 Carter, 
123; Lesley y. Randolph, 4 Rawle. 126." 
Smith's Landlord and Tenant, Morris' ed. 
ubi sup. R. 
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value of the lands ; for if the rent reserved do not amount to so much, 
the Statute of Frauds declares that such parol lease shall have the force 
and effect of a lease at will only.(A:)^ A lease from year to year, re- 
serving a less amount of rent, must be made by deed.(Q The best way 
to create this kind of tenancy is to let the lands to hold ^^ from year to 
year" simply, for much litigation has arisen from the use of more 
circuitous methods of saying the same thing.(77)) 

A lease for a fixed number of years may, by the Statute of Frauds, 
be made by parol, if the term do not exceed three years from the 
making thereof, and if the rent reserved amount to two- thirds, at least, 
of the full improved value of the land.(w) Leases for a longer term of 
years, or at a lower rent were required, by the Statute of Fraudfi,(o) to 
r*^B21 ^^ P^^ ^^^^ writing and signed *by the parties making the 
same, or their agents thereunto lawfully authorized by writing. 
But a lease of a separate incorporeal hereditament was always required 
to be made by ieed.{p) And the act to amend the law of real property 
now provides that a lease, required by law to be in writing, of any tene- 
ments or hereditaments shall be void at law, unless made by deed.{qf 

(k) 29 Car. II. c. 3, 88. I, 2. (1) Stat. S k9 Yict c. 106, 8. 3. 

[m) See Bac Abr. tit. Leases and Terms for Years (L. 3) ; Doe d. Clarke r. Smaridge, 
7 Q. B. 957 (E. C. L. R. vol. 53.) 

(n) 29 Car. II. c. 3, 8. 2 ; Lord Bolton y. Tomlin, 5 A. & E. 856 (£. C. L. R. yoL 31.) 

(o) 29 Car. II. c. 3, s. 1. 

(p) Bird V. Higginson, 2 Adol. & Ell. 696 (E. C. L. R. vol. 29) ; 6 Adol. k EU. 824 (E. 
C. L. R. vol. 33) ; S. C. 4 Nev. k Man. 505. See ante, p. 220. 

(q) Stat. 8 & 9 Vict. c. 106, s. 3, repealing stat. 7 & 8 Vict. c. 76, s. 4 to the same effect. 

^ See next note. leases at will only, Ellis t. Paige, 1 Pick. 

s The first section of the English Statute 43; Hingham v. Sprague, 15 Id. 102 ; Hollis 
of Frauds declared that all interests in lands, y. Paul, 3 Metcalf, 551 ; Kelly y. Waite, 12 
made or created by livery and seisin only. Id. 300. So in Maine, Little v. Pallister, 3 
or by parol, and not pat in writing and Qreenleaf, 15; Davis v. Thompson, 13 Maine, 
signed by the parties, or their agents law- 214. By the New York Revised Statutes (2 
fully authorized in writing, should have the Rev. St. 194), no estate or interest in land, 
force and effect of leases or estates at will other than leases for a term not exceeding 
only ; ** except nevertheless," the second sec- one year, can be created, unless by opera- 
tion goes on to say, <*aU leases, not exceed- tion of law or by writing. In Connecticut 
ing the term of three years from the making (Statute of 1838) such leases are invalid, 
thereof, whereupon the rent reserved to the except as against the grantor. The Penn- 
landlord, during such term, shall amount sylvania Statute (1772) is, as to this, exactly 
unto two-third parts at least of the full im- copied from that of 29 Car. II. omitting, how- 
proved value of the thing demised." These ever, the part as to the reservation of rent, 
sections of the statute have, it is believed. This part, however, it will be perceived, was 
been adopted with more or less exactness evidently inserted in the English Statute as 
in all of the United States. By the Massa- a guard against peijury, in supporting a parol 
chusetts statute, all parol leases (without lease for three years or less, 
exception as to duration) have the effect of " The effect, then, of the Statute of 
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But such a lease, although void as a lease for want of its being by deed, 
may be good as an agreement to 'grant a lease, ut res magis valeat quam 
pereat{r) It does not require any formal words to make a lease for 
years. The words commonly employed are "demise, lease, and to farm 
let;" but any words indicating an intention to give possession of the 
lands for a determinate time will be 8ufiScient.(«) Accordingly, it some- 
times happened, previously to the act, that what was meant by the par- 
ties merely as an agreement to execute a lease, was in law construed as 
itself an actual lease ; and very many law suits arose out of the question, 
whether the effect of a memorandum was in law an actual lease, or 
merely an agreement to make one. Thus, a mere memorandum in 
writing that A. agreed to let, and B. agreed to take, a house or farm 
for so many years, at such a rent, was, if signed by the parties, as much 
a lease as if the most formal words had been employed.(^) By such a 
memorandum a term of years *was created in the premises, r*Qg3i 
and was vested in the lessee, immediately on his entry, instead 

(r) Parker v. Taswell, V. C. S., 4 Jur., N. S. 183, affirmed 2 De Gex & Jones, 559 : Bond 
V. Rosling, Q. B. 8 Jur., N. S. 78 ; 1 Best k Smith, 371 (E. C. L. R. vol. lOlj ; Tidy v. Mol- 
let, 16 C. B., N. S. 298 ; Rollason v. Leon, Exch. 7 Jur., N. S. 608; 7 H. & N. 73, overruling 
the case of Stratton v. Pettitt, 16 G. B. 420. 

(«) Bac. Abr. tit Leases and Terms for Years (K) ; Curling v. Mills, 6 Man. k Gran. 1 73 
(E. G. L. R. vol. 46.) 

(t) Poole V. Bentley, 12 East, 168; Doe d. Walker v. Groves, 15 East, 244; Doe d. 
Pearson v. Ries, 8 Bing. 178 (E. G. L. R. vol. 21) ; S. G. 1 Moo. k Scott, 259 ; Warman v.. 
Faithfull, 5 Barn, k Adol. 1042 (E. G. L. R. vol. 27) ; Pearce v. Gheslyn, 4 AdoL k Ellis,. 
225 (E. G. L. R. vol. 31.) 

Frauds," said Bayley, J., in Edge v. Stafford, the amount of rent, kc, De Medina v. Poul- 
1 Tyrwhitt, 293, " so far as it applies to parol son, 1 Holt, N. P. R. 47 ; Richardson v. Gif- 
leases, not exceeding three years from the ford, 1 Adoi. k Ell. 52 (E. G. L. R. vol. 28),; 
making, is this, that the leases are valid, and Beale v. Sanders, 5 Scott, 58 ; Schuyler v. 
that whatever remedy can be had upon them Leggett, 2 Cowen, 660 ; Edwards v. Goleman, 
in their character of leases, may be resorted 4 Wendell, 480 ; Prindle v. Anderson, 19 Id. 
to; but they do not confer the right to sue 391 ; Hollis v. Paul, 3 Metcalf, 350 ; McDow- 
the lessee for damages for not taking pos- ell v. Simpson, 3 Watts, 135. But undev 
session." Although the statute enacts that the statute, as expressed in Maine and Mas- 
all leases by parol, for more than three sachusetts, as a/neases, unless they be writ- 
years, shall have the effect of leases at will ten, are leases at will only, it has there been 
only, yet it has been held, on both sides of held that a tenancy, created by parol, caa- 
the Atlantic, that occupation and payment not, by occupation and payment of rent, be 
of rent, under such a lease, will create a subsequently enlarged into a tenancy from 
tenancy from year to year, Glayton v. Blake- year to year. Ellis v. Paige, 1 Pick, 43 ; 
ly, 8 Term, 3. And although the parol lease Hingham v. Sprague, 15 Id. 102 ; Kelly v. 
for more than three years is void under the Waite, 12 Id. 308; Little v. Pallister, 3 
statute, as to the duration of the term, yet Greenleaf, 15; Davis v. Thompson, 13 Maine, 
the contract will regulate the terms of the 214. R. 
holding in other respects, as, for instance, 
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of the 'lessee acquiring, as at present, merely a right to have a lease 
granted to him in accordance with the agreement.(te) 



There is no limit to the number of years for which a lease may be 
granted ; a lease may be made for 9\\ 100, 1,000, or any other num- 
ber of years ; the only requisite on this point is, that there be a definite 
r*^641 P^^^^^ ^^ ^^^^ '*'fixed in the lease, at which the term granted must 
end;(t;) and it is this fixed period of ending which distinguishes 
a term from an estate of freehold. Thus, a lease to A. for his life is a 
conveyance of an estate of freehold, and must be carried into efiect by' 
the proper method for conveying the legal seisin ; but a lease to A. for 
ninety-nine years, if he shall so long live, gives him only a term of years, 
on account of the absolute certainty of the determination of the interest 
granted at a given time, fixed in the lease. Besides the fixed time for 
the term to end, there must also be a time fixed from which the term is 
to begin; and this time may, if the parties please, be at a future 

(u) By stats. 13 k 14 Vict. c. 97, and 17 & 18 Vict. c. 83, leases, with some exceptions, 
are now subject to an ad valorem dutj on the rent reserved, as follows : — 



Where the yearly rent shall not exceed £5 
Shall exceed £5 and not exceed 10 
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And where the same shall exceed £100, then for 

every £50, and also for any fractional part of £50 60 110 300 

And any premium which may be paid for the lease is also charged with the same ad 
valorem duty as on a conveyance upon the sale of lands for the same amount, though if 
the rent be under 20^., and the term do not exceed thirty-five years, the ad valorem duty is 
paid on the premium only. The progressive duty is ten shillings, unless the ad valorem 
duty be less, in which case it is the same as the ad valorem duty. The counterpart bears 
a duty of five shillings, with a progressive duty of half-a-crown, unless the duty on the 
lease is less than five shillings, in which case the counterpart bears the same duty as the 
lease ; and if not executed by the lessor, it does not require any stamp denoting that the 
proper duty has been paid on the original. Stat. 16 ft 17 Vict. c. 59, s. 13. Agreements 
for leases for any term not exceeding seven years, are subject to the same duty as leases. 
Stat. 23 Vict. c. 15. Leases of furnished hoases for any term less than a year, where the 
rent for such term shall exceed 25/., are subject to a duty of Ualf-a-crown. Stat 24 k 25 
Vict. c. 21. And any agreement or memorandum for the letting of a tenement or part 
thereof for any period less than a year, at a rent payable weekly or monthly, and not ex- 
ceeding the rate of three shillings and six pence per week, is now chargeable with the 
stamp duty of one penny only. Stat. 28 k 29 Vict. c. 96, s. 6. 

(v) Go. Litt 45 b ; 2 Black. Com. 143. 
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period.(a:) Thus, a lease may be made for 100 years from next Christ- 
mas. For, as leases anciently were contracts between the landlords 
and their hasbandmen, and had nothing to do with the freehold or 
feudal posse8sion,(y) there was no objection to the tenant's right of oc- 
cupation being deferred to a future time. 

When the lease is made, the lessee does not become complete tenant 
by lease to the lessor until he has entered on the lands let.(z) Before 
entry, he has no estate, but only the right to have the lands for the term 
by force of the lease,(a) called in law an interesse termini. But if the 
lease should be made by a bargain and sale, or any other conveyance 
operating by virtue of the Statute of Uses, the lessee will, as we have 
seen, (6) have the whole term vested in him at once, in the same manner 
as if he had actually entered.^ 

The circumstance, that a lease for years was anciently r+ogg-i 
^nothing more than a mere contract, explains a curious point 
of law relating to the creation of leases for years, which does not hold 
with respect to the creation of any greater interest in land. If a man 
should by indenture lease lands, in which he has no legal interest, for a 
term of years, both lessor and lessee will be estopped during the term, 
or forbidden to deny the validity of the lease. This might have been 
expected. But the law goes further, and holds, that if the lessor should 
at any time during the lease acquire the lands he has so let, the lease, 
which before operated only by estoppel, shall now take effect out of the 
newly-acquired estate of the lessor, and shall become for all purposes a 
regular estate for a term of years.((?)^ If, however, the lessor has, at the 

(z) 2 Black. Com. 143. (v) See ante, p. 9. 

{z) Litt. 8. 58; Go. Litt. 46 b; Miller v. Green, 8 Bingb. 92 (E. G. L. R. vol. 21); ante> 
p. 165. 

(a) Litt. B. 459; Bac. Abr. t!t. Leases and Terms for Years (M). 

(6) Ante, p. 169 

(c) Co. Litt. 47 b; Bac. Abr. tit. Leases and Terms for Years (0) ; 2 Prest. Abst. 211 ; 
Webb V. Austin, 7 Man. & Gran. 701 (E. C. L. R. vol. 49.) 

1 See as to this the note to p. 170, supra, manor, jet be shall hold it discharged. 

* The author is entirely correct when, in Perkins, tit. Grant, J 65 ; Wivil's case, Ho- 
speaking of the English law on the subject bart, 45; Touchst. 240; Lampet's case, 10 
of an after-acquired estate passing to the Goke, 48 ; and so of a release, Year Book, 
lessee, he says, that the doctrine does not 49 Edw. III. 14 ; Doe d. Lumley y. Scar- 
bold with respect to the creation of any borough, 3 Adolp. k Ellis, 2 (E. G. L. R. 
grreater interest in land. Thus if a man vol. 30) ; or any conveyance taking effect by 
gmnt a rent charge out of the manor of virtue of the Statute of Uses, as a bargain 
Dale, and in troth he bath nothing in that and sale, or a lease and release, Right d. 
manor, and after he purchases the same Jeffierys v. Bucknell, 2 Barn, k Adolp. 378 



358 OF PERSONAL INTERESTS IN REAL ESTATE. 

time of making the lease, any interest in the lands he lets, sach interest 
only will pass, and the lease will have no further effect by way of estoppel, 
though the interest purported to be granted be really greater than the 
lessor had at the time power to grant.(cl) Thus, if A. a lessee for the 
life of B. makes a lease for years by indenture, and afterwards pur- 
chases the reversion in fee, and then B. dies, A. may at law avoid his 
own lease, though several of the years expressed in the. lease may be 
still to come ; for, as A. had an interest in the lands for the life of B. 
a term of years determinable on B.*s life passed to the lessee. But if 
in such a case the lease was made for valuable consideration, Equity 
would oblige the lessor to make good the term out of the interest he had 
acquired.(e) 

The first kind of leases for years to which we have adverted, namely, 
r*3661 ^^P^^ taken for the purpose of occupation, *are usually made 
subject to the payment of a yearly rent,(/) and to the obser- 
vance and performance of certain covenants, among which a covenant 
to pay the rent is always included. The rent and covenants are thus 
constantly binding on the lessee, during the whole continuance of the 
term, notwithstanding any assignment which he may make.^ On 
assigning leasehold premises, the assignee is therefore bound to enter 
into a covenant with the assignor, to indemnify him against the pay- 
ment of the rent reserved, and the observance and performance of the 
covenants contained in the lease.(^) The assignee, as such, is liable to 
the landlord for the rent which may be unpaid, and for the covenants 
which may be broken during the time that the term remains vested in 
him, although he may never enter into actual possession, (A) provided 
that such covenants relate to the premises let ; and a covenant to do 
any act upon the premises, as to build a wall, is binding on the assignee, 

(d) Go. Litt. 47 b ; Hill v. Saunders, 4 Barn. & Cress. 529 (E. G. L. R. vol. 10) ; Doe 
d. Strode r. Seaton, 2 Gro. Mee. & Rose. 728, 730. 

(e) 2 Prest. Abst. 217. (/) See ante, p. 224, et seq. 
(ff) Sugd. Vend. A Par. 30, 13th ed. 

(A) Williams v. Bosauquet, 1 Brod. A Blng. 238 (B G. L. R. vol. 5) ; 3 J. B. Moore, 500. 

(E. G. L. R. vol. 22); for as thej pass no quired estate will pass by estoppel to the 

more than the actual estate of the party, purchaser. The student will find these 

they have no greater effect in this respect cases in Mr. Hare's note to Doe v. OliTer, 

Tthan the common law grant or release, 2 Smith's Leading Gases, 625 (723, 6 Am. 

•Kennedy v. Skeer, 3 Watts, 98. On this Ed.), and Rawle on Covenants for Title, 

Fide of the Atlantic it has, however, been 410, Ac, where the reasoning on which 

held, in quite a numerous class of cases, they are based is seriously questioned. R. 
:th>it where such a conveyance contains a ^ See ante, note to p. 115. 
^general covenant of warranty, an after-ac- 
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if the lessee has covenanted for himself and his asiigns to do the act.(e) 
But a covenant to do any act upon premises not comprised in the lease 
cannot be made to bind the assignee.(i) Covenants which are binding 
on the .assignee are said to ru7i with the land, the burthen of such cove- 
nants passing with the land to every one to whom the term is from time 
to time assigned. But when the assignee assigns to another, his liabi- 
lity ceases as to any future breach.(Z) In the same manner the benefit 
of covenants relating to the land, entered into by the lessor, will pass 
to the assignee ; for, though no contract has been made between the 
^lessor and the assignee individually, yet, as the latter has be- r^ogy-i 
come the tenant of the former, a privity of estate is said to arise 
between them, by virtue of which the covenants entered into, when the 
lease was granted, become mutually binding, and may be enforced by 
the one against the other.(m) This mutual right is also confirmed by 
an express clause of the statute before referred to,(n) by which assignees 
of the reversion were enabled to take advantage of conditions of re-entry 
contained in leases, (o) By the same statute also, the assignee of the 
reversion is enabled to take advantage of the covenants entered into by 
the lessee with the lessor, under whom such assignee claims,(jt7) — an ad- 
vantage, however, which, in some cases, he is said to have previously 
possessed. (9)^ 

The payment of the rent, and the observance and performance of the 
covenants, are usually further secured by a proviso or condition "for 
re- entry, which enables the landlord or his heirs (and the statute above 
inentioned(r) enables his assigns), on non-payment of the rent, or non- 
observance or non-performance of the covenants, to re-enter on the 
premises let, and repossess them as if no lease had been made. The 
proviso for re-entry, so far as it relates to the non-payment of rent, 
has been already adverted to.(«) The proviso for re-entry on breach of 

(t) Spencer's case, 5 Rep. 16 a; Hemingway v. Fernandes, 13 Sim. 228. See Minshull 
T. Oakes, 2 H. & N. 793, 809. 

(k) Keppel V. Bailey, 2 My. k Keen, 517. 

(/) Taylor v. Shiim, 1 Bos. & Pul. 21 ; Rowley y. Adams, 4 M. at Gr. 534. 

(m) Sngd. Vend, k Pur. 478, note, 3d ed. (n) Stat. 32 Hen. YIII. c. 34, s. 2. 

(o) Ante, p. 227. 

(p) 1 Wms. Saund. 240 n. (3) ; Martyn v. Williams, 1 H. & N. 817. 

\q) Vyvyan v, Arthur, 1 Barn k Cres. 410, 414 (B. C L. R. vol. 8.) 

(r) Stat. 32 Hen. VIII. c. 34. («) Ante, p. 226. 

1 The student will find the whole law re- may be here only necessary to state that the 

specting covenants running with the land law on the subject as stated in the text ap- 

elaborately considered in Mr. Hare's note to plies equally on both sides of the Atlantic. 
Spencer's case, 1 Smith's Leading Cases It R. 
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covenants was until recently the subject of a curious doctrine ; that if 
an express license were once given by the landlord for the breach of 
any covenant, or if the covenant were, not to do a certain act without 
license, and license were once given by the landlord to perform the act, 
r*3681 ^^^ right of re-entry was gone for *ever.(i) The ground of this 
*" doctrine was, that every condition of re-entry is entire and 

indivisible ; and, as the condition had been waived once, it could not be. 
enforced again.* So far as this reason extended to the breach of any 
covenant, it was certainly intelligible ; but its application to a license 
to perform an act, which was only prohibited when done mthaut license 
was not very apparent.(M) This rule which was well established, was 
frequently the occasion of great inconvenience to tenants ; for no land- 
lord could venture to give a license to do any act, which might be 
prohibited by the lease unless done with license, for fear of losing the 
benefit of the proviso for re-entry, in case of any future breach of cove- 
nant. The only method to be adopted in such a case was, to create a 
fresh proviso for re-entry on any future breach of the covenants, a pro- 
ceeding which was of course attended with expense. The term would 
then, for the future, have been determinable on the new events stated 
in the proviso ; and there was no objection in point of law to such a 
course ; for a term, unlike an estate of freehold, may be made deter- 
minable, during its continuance, on events which were not contemplated 
at the time of its creation.(2;) By a recent act of parliament the incon- 
venient doctrine above mentioned ceased to extend to licenses granted 
to the tenants of crown lands.(,v) And by a more recent statute(2) it has 
been provided, that every such license shall, unless otherwise expressed, 
extend only to the permission actually given, or to any specific breach 
of any proviso or covenant made or to be made, or to the actual mat- 
ter thereby specifically authorized to be done, but not so as to prevent 
any proceeding for any subsequent breach, unless otherwise specified in 
r*SfiQ1 ^^^^ license. And all *rights under covenants and powers of 
*- -^ forfeiture and re-entry contained in the lease are to remain in 
full force, and are to be pivailable as against any subsequent breach or 
other matter nofr specifically authorized by the license, in the same 
manner as if no such license had been given; and the condition or 
right of re-entry is to remain in all respects as if such license had not 

(/) Dumpor's case, 4 Rep. 119 ; Bramroell v. Macpherson, 14 Yes. 173. 

(tt) 4 Jarman's Conveyancing, by Sweet, 377, n. («). 

(x) 2 Prest. Conv. 199. (y) Stat. 8 & 9 Vict. c. 99, s. 5. 

(z) Stat. 22 k 23 Vict. c. 35, a. 1. 

1 See note to Dumpor's case, 1 Smith's Leadin;; cases, 89. 
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been given except in respect of the particular matter authorized to 
be done. Provision has also been made(a) that a license to one of 
several lessees, or with respect to part only of the property let, shall 
not destroy the right of re-entry as to the other lessees, or as to the remain- 
der of the property. It has been further provided(6) that where the 
reversion upon a lease is severed, and the rent or other reservation is 
legally apportioned, the assignee of each part of the reversion shall, in 
respect of the apportioned rent or other reservation allotted or belong- 
ing to him, have and be entitled to the benefit of all conditions or pow- 
ers of re-entry for non-payment of the original rent or other reserva- 
tion, in like manner as if such conditions, or powers had been reserved 
to him as incident to his part of the reversion in respect of the appor- 
tioned rent or other reservation allotted or belonging to him. Before 
this enactment a grantee of part of the reversion could not take advan- 
tage of the condition ; as if a lease had been made of three acres 
reserving a rent upon condition, and the reversion of two acres were 
granted, the rent might be apportioned, but the condition was destroyed, 
^^for that it is entire and against common right.'*((?) 

The above enactments however failed to provide for the case of an 
actual waiver of a breach of covenant. On this point the law stood 
thus. The receipt of rent *by the landlord, after notice of a r^cOYQ-i 
breach of covenant committed by his tenant prior to the rent 
becoming due, was an implied waiver of the right of re-entry ;{d) but if 
the breach was of a continuing kind, this implied waiver did not extend 
to the breach which continued after the receipt. (e) An implied waiver 
of this kind did not destroy the condition of re-entry ;(/) but an actual 
waiver had this effect. Few landlords therefore were disposed to give 
an actual waiver. The inconvenience which thus arose is now met by a 
subsequent act,({7) which provides that, where any actual waiver of the 
benefit of any covenant or condition in any lease on the part of the 
lessor, or his heirs, executors, administrators, or assigns, shall be proved 
to have taken place, after the passing of that act, (A) in any one particu- 
lar instance, such actual waiver shall not be aAsumed or deemed to ex- 
tend to any instance, or any breach of covenant or condition, other than 

(a) Stat. 22 k 23 Vict. c. 35, s 2. (6) Sect. 3. 

(c) Go. Litt. 215 a. See as to coparceners. Doe. d. De. Rutzea v. Lewis, 6 A & E. 277 
(E. C. L. R. vol 31.)r 

(d) Co. Litt. 211 b ; Price v. Worwood, 4 H. & N. 612. 

(e) Doe d. Mustin v. Gladwin, 6 Q. B. 953 (E« G. L. R. vol. 51.) Doe d. Baker y. Jones, 
5 Ex. Rep. 498. 

(/) Doe d. Flower v. Peck, 1 B. & Adol. 428 (E. C. L. R. vol. 20.) 

Iff) Stat. 23 & 24 Vict c. 38, s. 6. (A) 23d JuJj, 1860. 
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that to which such waiver shall specially relate, nor to be a general 
waiver of the benefit of any such covenant or condition, unless an inten- 
tion to that effect shall appear. 

A condition of re-entry is, evidently, a very serious instrument of 
oppression in the hands of the landlord, when the property comprised in 
the lease is valuable, and the tenant by mere inadvertence may have 
committed some breach of covenant. To forget to pay the annual pre- 
mium on the insurance of the premises against fire might thus occasion 
the loss of the whole property ; although, on the other hand, the land- 
lord might well consider such forgetfulness inexcusable, since it might 
p^o>T-*i ond in the loss of the premises by fire while uninsured. *In 
^ -^ this matter some beneficial provisions have been made by recent 
enactments. The Courts, both of Eq[uity(t) and of Law,(A) have now 
power to relieve, upon such terms as they may think fit, against a for- 
feiture for breach of a covenant or condition to insure against fire, 
where no loss or damage by fire has happened, and the breach has, in 
the opinion of the Court, been committed through accident or mistake, 
or otherwise without fraud or gross negligence, and there is an insurance 
on foot at the time of the application to the Court in conformity with 
the covenant to insure. But where such relief shall be granted, a re- 
cord or minute thereof is required to be made by indorsement on the 
lease or otherwise.(?) And the Courts are not to relieve the same per- 
son more than once in respect of the same covenant or condition ; nor 
are they to grant any relief where a forfeiture under the covenant in 
respect of which relief is sought shall have been already waived out of 
Court in favor of the person seeking the relief.(m) It is further pro- 
vided(n) that the persons entitled to the benefit of a covenant on the 
part of a lessee or mortgagor to insure against loss or damage by fire 
shall, on loss or damage by fire happening, have the same advantage 
from any then subsisting insurance relating to the building covenanted 
to be insured, effected by the lessee or mortgagor in respect of his in- 
terest under the lease or in the property, or by any person claiming 
under him, but not effected in conformity with the covenant, as he would 
have from an insurance effected in conformity with the covenant. 

r*3721 ^^ ^^ provided by the Statute of Frauds,(o) that no ^leases, 
•^ estates or interests, not being copyhold or customary interests, 

(t) Stat. 22 & 23 Vict. c. 35, s. 14. {k) Stat. 23 & 24 Yict. c. 126, 8. 2. 

(l) Stat. 22 k 23 Yict. c. 35, s. 5 ; 23 & 24 Vict. c. 126, 8. 3. 
(m) Stat. 22 & 23 Vict. c. 35, 8. 6. (n) Sect. 7. 

(o) 29 Gar. II. c. 3, s. 3. 
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in any lands, tenements or hereditaments, should be assigned, unless by 
deed or note in writing, signed by the party so assigning, or his agent 
thereunto lawfully authorized by writing, or by act or operation of law. 
And now, by the act to amend the law of real property,(p) it is enacted 
that an assignment of a chattel interest, not being copyhold, in any 
tenements or hereditaments, shall be void at law unless made by 
deed.{q) 

A very beneficial provision for purchasers of leaseholds is made by 
the recent Act to which we have already frequently referred. (r) This 
Act provides that where, on a bond fide purchase after the passing of 
the Act of a leasehold interest under a lease containing a covenant on 
the part of the lessee to insure against fire, the purchaser is furnished 
with a written receipt of the person entitled to receive the rent, or his 
agent, for the last payment of rent accrued due before the completion 
of the purchase, and there is, subsisting at the time of the completion 9f 
the purchase an insurance in conformity with the covenant, the pur- 
chaser or any person claiming under him shall not be subject to any 
liability by way of forfeiture or damages, or otherwise, in respect of any 
breach of the covenant committed at any time before the completion of 
the purchase, of which the purchaser had not notice before the comple- 
tion of the purcha8e.(«) 

*Leasehold estates may also be bequeathed by will. As r:4( 070-1 
leaseholds are personal property, they devolve in the first place 
on the executors of the will, in the same manner as other personal pro- 
perty ; or, on the decease of their owner intestate, they will pass to his 
administrator. An explanation of this part of the subject will be found 
in the author's treatise on the principles of the law of personal pro- 
perty.(^) It was formerly a rule that where a roan had lands in fee 
simple, and also lands held for a term of years, and devised by his will 
all his lands and tenements, the fee simple lands only passed by the 
will, and not the leaseholds; but if he had leasehold lands, and none 
held in fee simple, the leaseholds would then pass, for otherwise the 
will would be merely void.(t^) But the act for the amendment of the 

(p) Stat 8 & 9 Vict. c. 106, b. 3, repealing stat. 7 & 8 Yict. c. 76, 8. 3, to the same effect. 

(q) By stats. 13 & 14 Vict. c. 97, and 23 k 24 Vict. c. Ill, any assignment of a lease 
upon any other occasion than a sale or mortgage bears a daty equal to the ad valorem 
duty with which a similar lease woald be chargeable under the act, unless such duty 
woold amount to more than £i : 15«., in which case the duty on such assignment is £1 : 
15#. only. 

(r) Stat 22 & 23 Vict. c. 35, passed 13th Aug. 1859. 

(s) Sect. 8. (() Part IV. Chaps. 3^4. (u) Rose y. Bartlett, Gro. Car. 292 



364 OF PERSONAL INTERESTS IN REAL ESTATE. 

laws with respect to will8(t;) now provides, that a devise of the land of 
the testator, or of the land of the testator in any place, or in the occu- 
pation of any person mentioned in his will, or otherwise described in a 
general manner, and any other general devise which would describe a 
leasehold estate if the testator had no freehold estate which could be 
described by it, shall be construed to include the leasehold estates of 
the testator, or his leasehold estates to which such description shall ex- 
tend, as well as freehold estates, unless a contrary intention shall appear 
by the will. The act to which we have already referred(a;) contains a 
provision for the exoneration of the executors or administrators of a 
lessee from liability to the rents and covenants of the lease, similar to 
that to which we have already referred with respect to their liability to 
rents charge in conveyances on rents charge.(y) 

r*374l *Leasehold estates are also subject to involuntary alienation 
*• -^ for the payment of debts. By the act for extending the reme- 
dies of creditors against the property of their debtors, they become 
subject, in the same manner as freeholds, to the claims of judgment 
creditors: (2;) with this exception, that, as against purchasers without 
notice of any judgments, such judgments had no further effect than they 
would have had under the old law.(a) And, under the old law, lease- 
hold estates, being goods or chattels merely, were not bound by judg- 
ments until a writ of execution was actually in the hands of the sheriff 
or his o£Scer.(6) So that a judgment had no effect as against a pur- 
chaser of a leasehold estate without notice, unless a writ of execution 
on such judgment had actually issued prior to the purchase. And if 
leaseholds should be considered to be ^'goods'' within the meaning of 
the Mercantile Law Amendment Act, 18S6,((?) then a purchaser without 
notice wad safe at any time before an actual seizure under the writ. 
And now, as we have seen, no judgment of a date later than the 29th 
of July, 1864, can affect any land of whatever tenure, until such land 
shall have been actually delivered in execution by virtue of a writ of 
elegit or other lawful authority in pursuance of such judgment.((f) 

In the event of the bankruptcy of any person entitled to any lease 

(») Stat 7 Will. IV. k 1 Vict. c. 26, s. 26. (x) Stat. 22 k 23 Vict. c. 35, s. 27. 

(y) Ante, p. 312. Re Green, 2 De Qex, F. k J. 121. 

(2) Stat. 1 & 2 Vict. c. 110; ante, p. 79. 

(a) Stat. 2 & 3 Vict. c. 11, a. 5 ; Westbrook v. Blythe, Q. B. 1 Jurist, N. S. 85 ; 3 E. & 
B. 737 (B. C. L. R. vol. 77.) 

(h) Stat. 29 Car. II. c. 3, 8. 16. See Principles of the Law of Personal Property, 
46, Ist ed. ; 47, 2d ed. ; 48, 3d, 4th and 5th eds. 

(c) Stat. 19 k 20 VLt. c. 97, s. 1. (rf) Stat. 27 k 28 Vict. c. 112 ; ante, p. 82. 
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or agreement for a lease, his assignees may elect to accept or to decline 
the same; and the lessor is empowered to oblige them to exercise this* 
option, if they do not do so when required.(e) If they accept r^oYc-i 
the *lea8e or agreement, the bankrupt is discharged from all 
future liability in respect of the rent and covenants. And if the assignees 
decline to take such lease or agreement, the bankrupt will not be liable 
if, within fourteen days after be shall have had notice that the assignees 
have declined, he shall deliver up such lease or agreement to the person 
then entitled to the rent, or having so agreed to lease, as the case 
may be. 

The tenant for a term of years may, unless restrained by express 
covenant, make an underlease for any part of his term; and any assign- 
ment for less than the whole term is in effect an underlease. (/) On the 
other hand, any assurance purporting to be an underlease, but which 
comprises the whole term, is, by the better opinion, in effect an assign- 
ment.(^) It is true that in some cases, where a tenant for years, having 
less than three years of his term to run, has verbally agreed with an- 
other person to transfer the occupation of the premises to him for the 
rest of the term, he paying an equivalent rent, this has been regarded 
as an underlease, and so yalid,(A) rather than as an attempted assign- 
ment which would be void, formerly for want of a writing,(«) and now 
for want of a deed {k) It is, however, held that no distress can be made 
for the rent thus reserved.(?) But if a tenure be created, the lord, if 
he have no estate, must at least have a seignory,(9n) to which the rent 
would by law be incident; and being thus rent service, it must by the 
common law be enforceable by distres8.(») *The very fact r^^oja-] 
therefore that no distress can be made for the rent by the com- ^ -^ 
mon law, shows that there can be no tenure between the parties. And, 
if so, the attempted disposition cannot operate as an underlease. (o) If, 

(0) Stat. 12 k 13 Vict. c. 106, b. 145, repealing stat. 6 Geo. IV. c. 16, s. 75, and not 
repealed hj stat. 24 k 25 Vict. c. 134 ; Briggs v. Sowry, 8 Mee. & Wels. 729. 

(/) See Sugd. Concise Vendors, 482; Gottee v. Richardson, 7 Ex. Rep. 143. 

{ff) Palmer v. Edwards, 1 Doug. 187 n.; Parmenter v. Webber, 8 Taunt. 593 (E. C. L. 
R vol. 4); 2 Prest. Conv. 124; Thorn v. Woollcombe, 3 Barn. & Adol. 586 (B. 0. L. R. 
vol. 23); Langford v. Selmes, 3 K. & J. 220, 227 ; Beaumont y. Marquis of Salisbury, 19 
Beav. 198, 210. 

(A) Poultney v. Holmes, I Strange, 405 ; Preece v. Corrie, 5 Bing. 27 (B. C. L. R. vol. 
15); Pollock V. Stiicy, 9 Q. B 1033 (E. C. L. R. vol. 58.) 

(t) Stat. 29 Gar. 11. c. 3, s 3 ; ante, p. 372. 

(*) Stat. 8 & 9 Vict. c. 106, s. 3 ; ante, p. 372. 

(/) Bac. Abr. tit. Distress (A); v. Cooper, 2 Wilson, 375; Preece v. Corrie, 6 

Bing. 24 (E. C. L. R. vol. 15); Pascoe v. Pascoe, 3 Bing. N. C. 898 (B. G. L. R. vol. 35.) 

(m) Ante, p. 304. (n) Litt. sect. 213. 

(0) Barrett v. Rolpb, 14 M. k W. 348, 352. 
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however, the disposition be by deed, and be executed by the alienee, it 
has been decided that the reservation of rent may operate to create a 
rent-charge,(p) for which the owner may 8ue,(j) and which he may 
assign, so as to entitle the assignee to sue in his own name.(r) And if 
this be so, there seems no good reason why, under these circumstances, 
the statutory power of distress given to the owner of a rent seck,(«) 
should not apply to the rent thus created.(^) But on this point also 
opinions difFer.(t^) 

Every underlessee becomes tenant to the lessee who grants the under- 
lease, and not tenant to the original lessor. Between him and the 
underlessee, no privity is said to exist. Thus the original lessor cannot 
maintain any action against an underlessee for any breach of the cove- 
nants contained in the original lease. (t;) His remedy is only against 
the lessee, or any assignee from him of the whole term. The derivative 
term, which is vested in the underlessee, is not an estate in the interest 
originally granted to the lessee; it is a new and distinct term, for a dif- 
ferent, because a less, period of time. It certainly arises and takes 
effect out of the original term, and its existence depends on the con- 
tinuance of such term; but still, when created, it is a distinct chattel, 
r*S771 ^^ *^® same way as a portion of any movable piece of *good8 
becomes, when cut out of it, a separate chattel personal. 

If a married woman should be possessed of a term of years, her hus- 
band may dispose of it at any time during the coverture, either abso- 
lutely or by way of mortgage \(w) and in case he should survive her, 
he will be entitled to it by hia marital right.(2;) But if he should die in 
her lifetime it will survive to her, and his will alone will not be sufficient 
to deprive her of it.(y)* 

(p) Ante, p. 304. (q) Baker v. Gostling, I Bing. N. C. 19 (E. C. L. R. vol. 27.) 

(r) Williams v. Hajward, Q. B., 5 Jur., N. S. 1417; 1 Ellis k Ellis, 1040 (E. C. L. R. 
vol. 102.) 

(tf) Stat. 4 Geo. II. c. 28, a. 5 ; ante, p. 307. 

(t) Pascoe V. Pascoe, 3 Bing. N. C. 905 (fi. C. L. R. vol. 32.) 

(tt) See y. Cooper, 2 Wile. 375; Langford v. Selmes, 3 K. & J. 220; Smith v. 

Watts, 4 Drew. 338; Wills v. Cattling, Q. B., 7 W. B. 448. 

(v )Holford v. Hatch, 1 Dougl. 163. 

\w) Hill V. Edmonds, 5 De 6ex & S. 603, 607. (z) Go. Litt. 46 b, 351 a. 

(y) 2 Black. Com 434; 1 Rop. Husb. and Wife, 173, 177 : Doe d. Shaw v. Steward, I 
Ad. k Ell. 300 (E. C. L. R. vol. 28) ; as to trust term, Donne v. Hart, 2 Russ. k Mylne, 
360; see al^o Hanson v. Keating, 4 Hare, 1 ; Daberlj v. Day, Rolls, 16 Jarist, 581 ; S. C. 
16 Beav. 33. 

1 A lease made to a married woman or disaffirmed by her upon the death of her 
during her coverture may be either affirmed husband, Co. Litt. 3 a. As to terms of years 
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In many cases •landlords, particularly corporations, are in the habit 
of granting to their tenants fresh leases, either before or on the expira- 
tion of existing ones. In other cases a covenant is inserted to renew 
the lease on payment of a certain fine for renewal ; and this covenant 
may be so worded as to confer on the lessee a perpetual right of renewal 
from time to time as each successive lease ezpires.(z) In all these cases 
the acceptance by the tenant of the new lease operates as a surrender 
in law of the unexpired residue of the old term ; for the tenant by ac- 
cepting the new lease affirms that his lessor has power to grant it ; and 
as the lessor could not do this during the continuance of the old term, 
the acceptance of such new lease is a surrender in law of the former. 
Cut if the new lease be void, the surrender of the old one will be void 
also ; and if the new lease be voidable, the surrender will be void if the 
new lease fail.(a) It appears to be now settled, after much *dif- r^cOYo-i 
ference of opinion, that the granting of a new lease to another 
person with the consent of the tenant is an implied surrender of the old 
term. (6) Whenever a lease, renewable either by favor or of right, is 
settled in trust for one person for life with remainders over, or in any 
other manner, the benefit of the expectation or right of renewal belongs 
to the persons from time to time beneficially interested in the lease ; 
and if any other person should obtain a new lease, he will be regarded 
in equity as a trustee for the persons beneficially interested in the old 
one ;(c) so the costs of renewal are apportioned between the tenant for 
life and remainder-men according to their respective periods of actual 
enjoyment of the new lease.(d) Special provisions have been made by 
parliament for facilitating the procuring and granting of renewals of 
leases when any of the parties are infants, idiots or lunatics.(e) And 

(2) Iggulden Y. May, 9 Yes. 325 ; 1 Bast, 237 ; Hare y. Burges, 4 Kay & J. 46. 

(a) Ive's case, 5 Rep. lib; Roe d. Earl of Berkley v. ArchbUbop of York, 6 East, 86; 
Doe d. Earl of Egremont v. Courtenay, 11 Q. B. 702 (E. G. L. R. vol. 63) ; Doe d. Biddulpb 
T. Poole, 11 Q. B. 713 (E. C. L. R. vol. 63.) 

(b) See Lyoa v. Reed, 13 Mee. k Wels. 285, 306 ; Greagb v. Blood, 3 Jones & Lat. 133, 
160; Nickells V. Atherstone, 10 Q. R. 944 (E. G. L. R. vol. 59); M'Donnen ▼. Pope, 9 
Hare, 705; Davison v. Gent, 1 H. & N. 744. 

(c) Rawe v. Ghicbester, Ambl. 715 ; Tanner v. Elwortby, 4 Beav. 487; Glegg v. Fisb- 
wick, 1 Mac. k Gord. 294. 

{d) White V. Wbite, 5 Yes. 554 ; 9 Yes. 560 ; Allah v. Backbouse, 2 Yes. & Bea. 66 ; 
Jacob, 631 ; Greenwood v. Evans, 4 Beav. 44; Jones v. Jones, 5 Hare, 440; Hadleston v. 
Wbelpdale, 9 Hare, 775 ; Ainslie v. Harcourt, 28 Beav. 313. 

(«) Stats. 11 Geo. lY. & 1 Will. lY. c. 65, ss. 12, 14-18, 20, 21 ; 16 & 17 Yict. c. 70, 
SB, 113-115, 133-135. 

•of whicb a married woman may be possessed in wbich the property of married women is 
before coverture, the law, as stated in the by statute secured to them. See ante, p. 
text, will not of course, apply in those states 205. R. 
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the provision by which the remedies against under-tenants have been 
preserved, when leases are surrendered in order to be renewed, has 
been already mentioned.(/) More recently provisions have been made 
by parliament enabling trustees of renewable leaseholds to renew their 
lea8es,(^) and to raise money by mortgage for that purpose.(A) Pro- 
visions have also been made for facilitating the purchase- by such trus- 
P^oYQ-i tees of the reversion of the lands, when it ^belongs to an eccle- 
^ "^ siastical corporation, and for raising money for that purpose by 
sale or mortgage ;(t) also for the exchange of part of the lands comprised 
in any renewable lease for the reversion in other part of the same lands, 
so as thus to acquire the entire fee simple in a part of the lands instead 
of a renewable lease of the whole.(A:) 

We now come to consider those long terms of years of which frequent 
use is made in conveyancing, generally for the purpose of securing the 
payment of money. For this purpose, it is obviously desirable that the 
person who is to receive the money should have as much power as pos- 
sible of realizing his security, whether by receipt of the rents or by sell- 
ing or pledging the land ; at the same time it is also desirable that the 
ownership of the land, subject to the payment of the money, should 
remain as much as possible in the same state as before, and that when 
the money is paid, the persons to whom it was due should no longer 
have anything to do with the property. These desirable objects are 
accomplished by conveyancers by means of the creation of a long term 
of years, say 1,000, which is vested, (when the parties to be paid are 
numerous, or other circumstances make such a course desirable,) in 
trustees, upon trust out of the rents and profits of the premises, or by 
sale or mortgage thereof for the whole or any part of the term, to raise 
and pay the money required, as it may become due, and upon trust to 
permit the owners of the land to receive the residue of the rents and 
profits. By this means the parties to be paid have ample security for 
the payment of their money. Not only have their trustees the right to 
receive on their behalf (if they think fit) the whole accruing income of 
the property, but they have also power at once to dispose of it for 1,000 
r*8801 7^^^^ *^ come, *a power which is evidently almost as effectual 
^ "^ as if they were enabled to sell the fee simple. Until the time 
of payment 'comes, the owner of the land is entitled, on the other hand, 
to receive the rents and profits, by virtue of the trust under which the 

(/) Stat. 4 Geo. II. c. 28, 8. 6 ; ante, p. 229. 

iff) Stat 23 k 24 Vict. c. 146, s. 8. (A) Sect. 9. 

(i) Stat. 23 k 24 Vict. c. 124, ss. 35-38. (k) Sect. 39. 
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trustees may be compelled to permit him so to do. So, if part of the 
rents shoald be required, the residue must be paid over to the owner ; 
but if non-payment by the owner should render a sale necessary, the 
trustees will be able to assign the property, or any part of it, to any 
purchaser for 1,000 years without any rent. But until these measures 
may be enforced, the ownership of the land, subject to the payment of 
the money, remains in the same state as before. The trustees, to whom 
the term has been granted, have only a chattel interest ; the legal seisin 
of the freehold remains with the owner, and may be conveyed by him, 
or devised by his will, or will descend to his heir, in the same manner 
as if no term existed, the term all the while still hanging over the 
whole, ready to deprive the owners of all substantial enjoyment, if the 
money should not be paid. 

If, however, the money should be paid, or should not ultimately be 
required, difierent methods may be employed of depriving the trustees 
of all power over the property. The first method, and that most usu- 
ally adopted in modern times, is by inserting in the deed, by which the 
term is created, a proviso that the term shall cease, not only at its ex- 
piration by lapse of time, but also in the event of the purposes for which 
it is created being fully performed and satisfied, or becoming unneces- 
sary, or incapable of taking effect.(2) This proviso for cesser^ as it is 
called, makes the term endure so long only as the purposes of the trust 
require ; and, when these are satisfied, the term expires without any act 
to be done by the trustees : their title at once ceases, *and they r^eooi n 
cannot, if they would, any longer intermeddle with the pro- ^ ^ 
perty. 

But if a proviso for cesser of the term should not be inserted in the 

deed by which it is created, there is still a method of getting rid of the 

term, without disturbing the ownership of the lands which the term over- 

, rides. The lands in such cases, it should be observed, may not, and 

seldom do, belong to one owner for an estate in fee simple. The terms 

of which we are now speaking are most frequently created by marriage 

settlements, and are the means almost invariably used for securing the 

portions of the younger children ; while the lands are settled on the 

eldest son in tail. But, on the son's coming of age, or on his marriage, 

the lands are, for the most part, as we have before seeu,{m) resettled 

on him for life only, with an estate tail in remainder to his unborn eldest 

son* The owner of the lands is therefore probably only a tenant for 

U) See Sagd. Vend. & Pur. 608, 13tb ed. (m) Ante, p. 48. 

24 
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life, or perhaps a tenant in tail. But, whether the estate be a fee simple, 
or an estate tail, or for life only, each of these estates is, as we have 
seen, an estate of freehold,(n) and as such, is larger in contemplation of 
law, than any term of years, however long. * The consequence of this 
legal doctrine is, that if any of these estates should happen to be vested 
in any person, who at the same time is possessed of a term of years in 
the same land, and no other estate should intervene, the estate of free- 
hold will infallibly swallow up the term, and yet be not a bit the larger. 
The term will, as it is said, be merged in the estate of freehold.(o) Thus 
let A. and B. be .tenants for a term of 1,000 years, and subject to that 
term, let G. be tenant for his life ; if now A. and B. should assign their 
term to C. (which assignment under such circumstances is called a %ur' 
r*3821 ^^^^^)y C* ^^^^ ^^^^^ ^^ merely *tenant for life as before. The 
term will be gone for ever ; yet C. will have no right to make 
any disposition to endure beyond his own life. He had the legal seisin 
of the lands before, though A. and B. had the possession by virtue of 
their term; now, he will have both legal seisin and actual posses- 
sion during his life, and A. and B. will have completely given up all 
their interest in the premises. Accordingly, if A. and B. should be 
trustees for the purposes we have mentioned, a surrender by them of 
their term to the legal owner of the land, will bring back the ownership 
to the same state as before. The act to amend the law of real pro- 
perty(jt?) now provides that a surrender in writing of an interest in any 
tenements or hereditaments, not being a copyhold interest, and not being 
an interest which might by law have been created without writing, shall 
be void at law unless made by deed.(^) 

The merger of a term of years is sometimes occasioned by the acci- 
dental union of the term and the immediate freehold in the one and the 
same person. Thus, if the trustee of the term should purchase the free- 
hold, or if it should be left to him by the will of the former owner, or 
descend to him as heir at law, in each of these cases the term will merge. 
So if one of two joint holders of a term obtain the immediate freehold, 
his moiety of the term will merge ; tor conversely if the sole owner of a 
term obtain the immediate freehold jointly with another, one moiety of 
the term will merge, and the joint ownership of the freehold will con- 

(n) Ante, pp. 22, 34, 58. (o) 3 Prest. Gonv. 219. See aate, pp. 229, 259. 

{p) Stot. 8 & 9 Vict c. 106, s. 3, repealing etat. 7 & 8 Vict. c. 76, 8. 4, to the sameeffect. 

Iq) By stats. 13 & 14 Vict. c. 97, and 23 k 24 Vict. c. Ill, a surrender of a lease opon 
any other occasion than a sale or mortgage is charged with the same daty as an assign- 
ment. See ante, p. 372, n. {q). 
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tinue, subject only to the remaining moiety of the term.(r) *Mer- r^ooo-i 
ger being a legal incident of estates, occurs quite irrespective 
of the trusts on which they may be held ; but equity will do its utmost 
to prevent any injury being sustained by a cestui que trust, the estate 
of whose trustee may accidentally have merged.(«) The law, however, 
though it does not recognize the trusts of equity, yet takes notice in 
some few cases of property being held by one person in right of another, 
or in autre droits as it is called ; and in these cases the general rule is, 
that the union of the term with the immediate freehold will not cause 
any merger, if such union be occasioned by the act of law, and not by 
the act of the party. Thus, if a term be held by a person, to whose 
wife the immediate freehold afterwards comes by descent or devise, such 
freehold, coming to the husband in right of his wife, will not cause a 
merger of the term.(t) So, if the owner of a term make the freeholder 
his executor, the term will not merge ;{u) for the executor is recognized 
by the law as usually holding only for the benefit of creditors and 
legatees ; but if the executor himself should be the legatee of the term, 
it seems that, after all the creditors have been paid, the term will 
inerge.(rr) And if an executor, whether legatee or not, holding a term 
as executor, should purchase the immediate freehold, the better opinion 
is, that this being his own act, will, occasion the merger of the term, 
except 60 far as respects the rights of the creditors of the testator.(^) 

There was until recently another method of disposing of a term when 
the purposes for which it was created had been accomplished. If it were 
not destroyed by a *proviso for cesser, or by a merger in the r^oo^-i 
freehold, it might have been kept on foot for the benefit of the 
owner of the property for the time being. A term, as we have seen, is 
an instrument of great power, yet easily managed ; and in case of a sale 
of the property, it might have been a great protection to the purchaser. 
Suppose, therefore, that, after the creation of such a term as we have 
spoken of, the whole property had been sold. The purchaser, in this 
case, often preferred having the term still kept on foot, and assigned by 

(r) Sir Ralph Bovey's case, 1 Yentr. 193^ 195; Co. Litt. 186 a; Burton's Compen- 
diam, pi. 900. 

(«) See 3 Prest. Con. 320, 321. 

(i) Doe d. Blight y. Pett, 11 Adol. & Ellis, 842 (E. C. L. R. vol. 39); Jones v. Davies, 
5H. AN. 766; 7 H. & N. 507. 

(u) Co. Litt. 338 b. 

(x) Prest. Conv. 310, 311. See Law t. Urlwin, 16 Sim. 377, and Lord St. Leonard'^ 
comments on this case, Sag. V. A P. 507, 13th ed. 

(y) Sogd. Vend. & Pur. 505, 13th ed. 
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the trustees to a new trustee of his own choosing, in trust for himself, 
his heirs and assigns ; or, as it was technically said, in trust to attend 
the inheritance. The reason for this proceeding was that the former 
owner might, possibly, since the commencement of the term, have 
created some incumbrance upon the property, of which the purchaser 
was ignorant, and against which, if existing, he was of course desirous 
of being protected. Suppose, for instance, that a rent-charge had been 
granted to be issuing out of the lands, subsequently to the creation o£ 
the term : this rent-charge of course could not affect the term itself, but 
was binding only on the freehold, subject to the term. The purchaser, 
therefore, if he took no notice of the term, bought an estate, subject 
not only to the term, but also to the rent- charge. Of the existence of 
the term, however, we suppose him to have been aware. If now he 
should have procured the term to be surrendered to himself, the 
unknown rent-charge, not being any estate in the land, would not have 
prevented the union and merger of the term in the freehold. The term 
would consequently have been destroyed, and the purchaser would have 
been left without any protection against the rent-charge, of the existence 
of which he had no knowledge, nor any means of obtaining information. 
The rent-charge, by this means, became a charge, not only on the legal 
r385*l ^®^^^^> ^^^ *'^^ ^^ *^® possession of the lands, *and was said to 
be accelerated by the merger of the term. (2) The preferable 
method, therefore, always was to avoid any merger of the term ; but, 
on the contrary, to obtain an assignment of it to a trustee in trust for 
the purchaser, his heirs and assigns, and to attend the inheritance. The 
trustee thus became possessed of the lands for the term of 1,000 years; 
but he was bound, by virtue of the trust, to allow the purchaser to re- 
ceive the rents, and exercise what acts of ownership he might please. 
If, however, any unknown incumbrance, such as the rent-charge in the 
case supposed, should have come to light, then was the time to bring the 
term into action. If the rent-charge should have been claimed, the 
trustee of the term would at once have interfered, and informed the 
claimant that, as his rent-charge was made subsequently to the term, he 
must wait for it till the term was over, which was in effect a postpone- 
ment sine die. In this manner, a term became a valuable protection to 
any person on whose behalf it was kept on foot, as well as a soorce of 
serious injury to any incumbrancer, such as the grantee of the rent- 
charge, who might have neglected to procure an assignment of it on his 
own behalf, or to obtain a declaration of trust in his favor from the legal 
owner of the term. For it will be observed that, if the grantee of the 

(a) Prest Gonv. 460. 
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rent-charge had obtained from the persons in whom the term was vested 
a declaration of trust in his behalf, they would have been bound to 
retain the term, and could not lawfully have assigned it to a trustee for 
the purchaser. 

If the purchaser, at the time of his purchase, should have had notice 
of the rent-charge, and should yet have procured an assignment of the 
term to a trustee for his own benefit, the Court of Chancery would, on 
*the first *principles of equity, have prevented his trustee from r^qo^-i 
making any use of the term to the detriment of the grantee of 
the rent-charge. (a) Such a proceeding would evidently be a direct 
fraud, and not the protection of an innocent purchaser against an un- 
known incumbrance. To this rule, however, one exception was admitted, 
which reflects no great credit on the gallantry, to say the least, of those 
who presided in the Court of Chancery. In the common case of a sale 
of lands in fee simple from A. to B. it was holden that, if there existed 
a term in the lands, prior to the time when A.'s seisin commenced, or 
prior to his marriage, an assignment of his term to a trustee for B. 
might be made use of for the purpose of defeating the claim of A.'s 
wife, after his decease, to her dower out of the premises.(6) Here B. 
"Evidently had notice that A. was married, and he knew also that, by 
the law, the widow of A. would, on his decease, be entitled to dower out 
of the lands. Yet the Court of Chancery permitted him to procure an 
assignment of the term to a trustee for himself, and to tell the widow 
that, as her right to dower arose • subsequently to the creation of the 
term, she must wait for her dower till the term was ended. We have 
already 8een,((?) that, as to all women married after the first of January, 
1834, the right to dower has been placed at the disposal of their hus- 
bands. Such husbands, therefore, had no need to request the concur- 
rence of their wives in a sale of their lands, or to resort to the device 
of assigning a term, should this concurrence not have been obtained. 

When a term had been assigned to attend the inheritance, the owner 
of such inheritance was not regarded, in consequence of the trust of the 
term in his favor, as *having any interest of a personal na- r^onr^-i 
lure, even in contemplation of equity; but as, at law, he had a ^ J 
real estate of inheritance in the lands, subject to the term, so, in equity, 
he had, by virtue of the trust of the term in his favor, a real estate of 

(a) Willoughbj v. WiUoughby, 1 T. Rep. 763. 

(6) Sagd. Vend. & Par. 510, 13th ed.; Co. Litt. 208 a, n. (1): (c) Ante, p. 217. 
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inheritance in immediate possession and enjoyment.(d) If the term 
were neither surrendered nor assigned to a trustee to attend the in- 
heritance, it still was considered attendant on the inheritance, by con- 
struction of law, for the benefit of all persons interested in the inherit- 
ance according to their respective titles and estates. 

An act, however, has been parsed "to render the assignment of satis- 
fied terms unnecessary.**(e) This act provide8,(/) that every satisfied 
term of years which, either by express declaration or by construction of 
law, shall upon the thirty-first day of December, 1846, be attendant 
upon the reversion or inheritance of any lands, shall on that day abso- 
lutely cease and determine as to the land upon the inheritance or re- 
version whereof such term shall be attendant as aforesaid, except that 
every such term of years, which shall be so attendant as aforesaid by 
express declaration, although thereby made to cease and determine, 
shall afibrd to every person the same protection against every incum- 
brance, charge, estate, right, action, suit, claim, and demand, as it 
would have afforded to him if \t had continued to subsist, but had not 
been assigned or dealt with after the said thirty-first day of December, 
1845, and shall, for the purpose of such protection, be cormdered in 
every court of law and of equity to he a subsisting term. The act fur-* 
ther provides,(^) that every term of years then subsisting, or thereafter 
to be created, becoming satisfied after the thirty-first of December, 
r*^881 ^^^^' ^^^ which, *either by express declaration or by construction 
^ of law, sholl after that day become attendant upon the inheritance 

or reversion of any land, shall, immediately upon the same becoming so at- 
tendant, absolutely cease and determine as to the land upon the inherit- 
ance or reversion whereof such term shall become attendant as afore- 
said. (A) In the two first editions of this work, some remarks on this 
act were inserted by way of Appendix. These remarks are now omitted, 
not because the author has changed his opinion on the wording of the 
act, but because the remarks, being of a controversial nature, seem to 
him to be scarcely fitted to continue in every edition of a work intended 
for the use of students, and also because the act has, upon the whole, 
conferred a great benefit on the community. Experience has, in fact, 
shown that the cases in which purchasers enjoy their property without 
molestation are infinitely more numerous than those in which they are 

(d) Sagd Vend. & Pur. 790, Uth ed. 

(«) Stat. 8 & 9 Vict. c. 112. (/) Sect. 1. {g) Sect. 2. 

(h) It has been recently decided that a term of years assigned to a trastee in trust for 
securing a mortgage debt, and subject thereto to attend the inheritance, is not an attend- 
ant term within this act. Shaw v. Johnson, 1 Drew. & Smale, 412. 
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compelleci to rely on attendant terms for protection ; so that the saving 
of expense to the generality of purchasers seems greatly to counter- 
balance the inconvenience to which the very small minority may be 
put, who have occasion to set up attendant terms as a defence against 
adverse proceedings. And it is very possible that some of the questions 
to which this act gives rise may never be actually litigated in a court of 
justice. 
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[*389] *CHAPTER II. 

OF A MORTGAGE DEBT. 

Our next subject for coDsideration is a mortgage debt. The term 
mortgage debt is here employed for want of one which can more pre- 
cisely express the kind of interest intended to be spoken of. Every 
person who borrows money, whether upon mortgage or not, incurs a 
debt or personal obligation to repay out of whatever means he may pos- 
sess ; and this obligation is usually expressed in a mortgage deed in the 
shape of a covenant by the borrower to repay the lender the money 
lent, with interest, at the rate agreed on. If, however, the borrower 
should personally be unable to repay the money lent to him, or if, as 
occasionally happens, it is expressly stipulated that the borrower shall 
not be personally liable to repay, then the lender must depend solely 
upon the property mortgaged ; and the nature of his interest in such 
property, here called his mortgage debt, is now attempting to be 
explained. In this point of view, a mortgage debt may be defined to 
be an interest in land of a personal nature, recognized as such only by 
the Court of Chancery, in its office of administering equity. In equity 
a mortgage debt is a sum of money, the payment whereof is secured, 
with interest, on certain lands ; and being money, it is personal pro- 
perty, subject to all the incidents which appertain to such property. 
The Courts of Law, on the other hand, do not regard a mortgage in 
the light of a mere security for the repayment of money with interest. 
A mortgage in law is an absolute conveyance, subject to an agreement 
for a re-conveyance on a certain given event. Thus, let us suppose 
freehold lands to be conveyed by A., a person seised in fee, to B. and 
r*^90T ^^^ heirs, *subject to a proviso, that on repayment on a given 
*■ -* future day, by A. to B. of a sum of money then lent by B. to 
A. with interest until repayment, B. or his heirs will reconvey the 
lands to A. and his heirs ; and with a further proviso, that until default 
shall be made in payment of the money, A. and his heirs may hold the 
land without any interruption from B. or his heirs. Here we have at 
once a common mortgage of freehold land.(a) A. who conveys the 

(a) By Stat. 13 k 14 Vict. c. 97, mortgages are now subject io ah ad valorem duty of 
one-eightb per cent, or half-a-crown per hundred pounds on the amount of the mortgage 
money, according to the following table : — 

«. </. 
Not exceeding £50, 13 
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land, is called the mortgagor ; *B. who lends the money, and to r:|c39in 
whom the land is conyeyed, is called the mortgagee. The con- 
veyance of the land from A. to B. gives to B. as is evident, an estate 
in fee simple at law. He thenceforth becomes, at law, the absolute 
owner of the premises, subject to the agreement under which A. has a 
right of enjoyment, until the day named for the payment of the money ;{b) 
on which day, if the money be duly paid, B. has agreed to re-convey 
the estate to A. If, when the day comes, A. should repay the money 
with interest, B. of course must re-convey the lands :^ but if the money 

f. d. 

Exceeding £50, and not exceeding £100, 2 6 

" 100, " 150, 3 9 

" 150, " 200, 5 

•* 200, " 250, 6 3 

«* 250, " 300, 7 6 

And where the same shaU exceed £300, 
then for everj £100 and also for any 

fractiouaipartof £100 2 6 

And where the same shall be made as a secnrity for the repayment of money to be 
thereafter lent, advanced, or paid, or which may become dae npon an accoant current, 
together with any sum already advanced or dae, or withont, as the case may be (other 
than and except any snm or sums of money to be advanced for the insurance of any property 
comprised in such mortgage against damage by fire, or to be advanced for the insurance 
of any life or liyes, or for the renewal of any grant or lease upon the dropping of any 
life or lives, pursuant to any agreement in any deed whereby any estate or interest 
held upon such life or lives shall be granted, assigned or assured, and whereby any annu- 
ity shall be granted or secured for such life or lives), if the total amount of the money 
secured, or to be ultimately recoverable thereupon, shall be lipiited not to exceed a given 
earn, the same duty will be payable as on a mortgage for such limited sum. And if the to- 
tal amount secured or to be ultimately recoverable shall be uncertain and without any limit, 
the deed will be available as a security or charge for such an amount only as the ad 
valorem duty denoted by any stamp or stamps thereon will extend to cover. The progres- 
sive duty 18 the same as on purchase deeds. See ante, pp. 176, 177.^ 

(b) See as to this, Doe d. Roylance v. Lightfoot, 8 Mee. k W. 553 ; Doe d. Parsley v. 
JHy, 2 Q. B. 147 (E. G. L. R. vol. 42) ; Rogers v. Orazebrook, 8 Q. B. 895, (B. G. L. R. 
Tol. 65.) 

I By the act of Gongress of the 30th June, strict performance of the condition would 
1864, mortgages or conveyances in trust, etc. revest the legal estate in the mortgagor witb- 
made as secnrity for money lent, where the out a reconveyance, and that when the con- 
sum to be secured exceeds one hundred dition was not strictly performed the case 
dollars and does not exceed five bun- was much stronger. Since, however, a 
dted, are subject to a stamp duty of fifty mortgage has become considered as but the 
cents, and fifty cents additional for every security for the paypent of the debt, it is 
additional five hundred dollars or fractional believed that a reconveyance is seldom 
part thereof to be secured. And the same necessary on either side of the Atlantic, 
duty is payable upon every assignment or when payment has been made either before 
transfer of the mortgage, 2 Brightly's U. S. or after the day appointed therefor, Grey v. 
Digest, 271. Jenks, 3 Mason, 526 ; Armitage y. Wick- 

' It was formerly thought that not even a lifife, 12 B. Monroe, 488, " The assignment 
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should not be repaid punctually on the day fixed, there is evidently 
nothing on the face of the arrangement to prevent B. from keeping the 
lands to himself and his heirs for ever. But upon this arrangement, a 
very different construction is placed by a Court of law and by a Court 
of equity, a construction which well illustrates the difference between 
the two. 

The Courts of law, still adhering, according to their ancient custom, 
to the strict literal meaning of the term, hold, that if A. do not pay or 
tender the money punctually on the day named, he shall lose the land 
for ever ; and this, according to Littleton,(c) is the origin of the term 
mortgage or mortuum vadium^ "for that it is doubtful whether the 
feoffor will pay at the day limited such sum or not : and if he doth not 
pay, then the land which is put in pledge upon condition for the pay- 
ment of the money, is taken from him forever, and is dead to him upon 
condition, &c. And if he doth pay the money, then the pledge is dead 
as to the tenant, &c." Correct, however, as is Littleton's statement of 
the law, the accuracy of his derivation may be questioned; as the 
r*8921 *^^^^ mortgage appears to have been applied, in more early 
times, to a feoffment to the creditor and his heirs, to be held by 
him until his debtor paid him a given sum ; until which time he received 
the rents without account, so that the estate was unprofitable or dead 
to the debtor in the meantime \{d) the rents being taken in lieu of in- 
terest, which, under the name of usury, was anciently regarded as an 
unchristian abomination.(e) This species of mortgage has, however, 
long been disused, and the form above given is now constantly em- 
ployed. From the date of the mortgage deed, the legal estate in fee 

(e) Sect. 332. {d) Glanville, lib. 10, cap. 6 ; Goote on Mortgagee, eh. 2. 

(«) Interest was first allowed by law by stat. 37 Hen. VIU. c. 9, by which also interest 
above ten per cent, was forbidden. 

of the bebt, or forgiving it/' said Lord garded as of the essence of the contract, 

Mansfield in Martin v. Mowlin, 2 Barrow, the acceptance of the money by the mort- 

978, " will draw the land after it, though gagee is deemed a waiver of the time, Ar- 

the debt were forgiven only by parol." And nott v. Post, 6 Hill, 65 ; Edwards v. The 

in most of the states, provision is made by Farmers' Fire Ins. Go. 21 Wendell, 467, 

statute for the discharge of mortgages, by though, in strictness, a tender of the money 

the entry of satisfaction upon the margin of after the day is neither performance nor 

the registry (see 2 GreenleaPs Gruise, 91, payment, and merely lays a ground for the 

note). As now usually drawn, mortgages intervention of equity to compel the mort- 

contain an express provision, that on pay- gagee to receive it, Merritt v. Lambert, 7 

ment of the money at the appointed time, Paige, 344 ; Post y. Amott, 2 Denio, 344 ; 

the mortgage shall be void, and the estate Gharter v. Stevens, 3 Id. 33 ; Mr. Hare's 

thereby granted cease and determine, and, note to Keech v. Hall, 1 Smith's Lead. 

as the time of the performance is not re- Gases, 811, 6th Am. Ed. R. 
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simple belongs, not to the mortgagor, but to the mortgagee. The mort- 
gagor, consequently, is thenceforward unable to create any legal estate 
or interest in the premises ; he cannot even make a valid lease for a term 
of years(/y — a point of law too frequently neglected by those whose 
necessities have obliged them to mortgage their estates. When the day 
named for payment is passed, the mortgagee, if not repaid his money, 
may at any time bring an action of ejectment against the mortgagor 
without any notice, and thus turn him out of possession ;{g) so that, if 
the debtor had no greater mercy shown to him than a Court of law will 
allow, the smallest want of punctuality in his payment would cause him 
for ever to lose the estate he had pledged. In modern times, a provi- 
sion has certainly been made by act of parliament for staying the pro- 
ceedings in any action of ejectment brought by the mortgagee, r^cqqqi 
*on payment by the mortgagor, being the defendant in the ^ -■ 
action,(A) of all principal, interest and eosts.(t) But at the time of this 
enactment, the jurisdiction of equity over mortgages had become fully 
established; and the act may consequently be regarded as ancillary 
only to that full relief, which, as we shall see, the Court of Chancery is 
accustomed to afiford to the mortgagor in all such cases. 

The relative rights of mortgagor and mortgagee appear to have long 
remained on the footing of the strict construction of their bargain, 
adopted by the Courts of law. It was not till the reign of James I. that 
the Court of Chancery took upon itself to interfere between the par- 
ties.(y) But at length, having determined to interpose, it went so far 
as to boldly lay down as one of its rules, that no agreement of the par- 
ties, for the exclusion of its interference, should have any eflFect.(Ar) 
This rule, no less benevolent thau bold, is a striking instance of that 

(/) See Doe d. Barney v. AdamS) 2 Gro. k Jerv. 235 ; Whitton v. Peacock, 2 Bing. N. 
C. 411 (E. G. L. R. vol. 29) ; Oreen v. James, 6 Mee. k Wels. 656 ; Doe d. Lord Downe v. 
Thompson, 9 Q. B. 1037 (E. G. L. R. vol. 58) ; Gathbertson T. Irving, 4 H. & N. 724; 6 
H. k N. 135. 

(ff) Keech v. Hall, Doug. 21 ; Doe d. Roby t. Maisey, 8 Bar. k Gres. 767 (E. G. L. R. 
▼ol. 15); Doe d. Fisher y. Giles, 5 Bing. 421 (E. G. L. R. vol. 15) ; Goote on Mortgages, 
book 3, ch. 3. 

(A) Doe d. Hurst, v. Glifton, 4 Adol. k Ell. 814 (E. G. L. R. vol. 31.) 

(t) Stats. 7 Geo. II. c. 20, s. 1 ; 15 & 16 Vict, c 76, ss. 219, 220. 

(/) Goote on Mortgages, book 1, ch. 3. (k) 2 Gha. Ga. 148 ; 7 Yes. 273. 

1 That is to say, sach a lease will be vol. 36.) The old opinion that a lease by a 

liable to be defeated by the paramount right mortgagor amounts to a disseisin of the mort- 

of the mortgagee. Notes to Keech v. Hall, gagee (Mr. Goventry's note to 1 Powell on 

1 Smith's Lead. Gases, 662 (811,6th Am. ed.); Mortgages, 160), cannot now be considered 

Evans v. Elliott, 9 Ad. k El. 342 (B. G. L. R. as recognized ; 4 Kent's Gom. 157. 
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determination to enforce fair dealing between man and man, whicli has 
raised the Court of Chancery, notwithstanding the many defects in its 
system of administration, to its present power and dignity.^ The Court 
of Chancery accordingly holds, that after the day fixed for the payment 
of the money has passed, the mortgagor has still a right to redeem his 
estate, on payment to the mortgagee of all principal, interest and costs 
due upon the mortgage to the time of actual payment. This right is 
called the mortgagor's equity of redemption ; and no agreement with the 
creditor, expressed in any terms, however stringent, can deprive the 
debtor of his equitable right, on payment within a reasonable time.' If, 



1 Chancellor Kent has well expressed this. 
" In ascending to the view of a mortgagei in 
the contemplation of a Conrt of Equity," 
gajs he, in 4th Commentaries, 157, ^*we 
leave all these technical scruples and diffi- 
culties behind us. Not only the original 
seyerity of the common law, treating the 
mortgagor's interest as resting upon the ex- 
act performance of a condition, and holding 
the forfeiture or the breach of a condition to 
be absolute, by non-payment or tender at 
the day, is entirely relaxed ; but the narrow 
and precarious character of the mortgagor 
at law is changed, under the more enlarged 
and liberal jurisdiction of the Court of 
Equity. Their influence has reached the 
courts of law, and the case of mortgages is 
one of the most splendid instances, in the 
history of our jurisprudence, of the triumph 
of equitable principles over technical rules, 
and of the homage which those principles 
have received, by their adoption in the 
courts of law." 

* In other words, equity will not suffer 
any agreement in a mortgage to prevail, 
which will change the latter into an abso- 
lute conveyance, upon any condition or 
event whoever, Howard v. Harris, 1 Ver- 
non, 190 ; and hence no waiver by the mort- 
gagor of his equity of redemption will be 
aUowed to defeat or impair it, or to hinder, 
its transfer unfettered to a third person, 
Newcomb v. Bonham, 1 Vernon, 7 ; Clark 
V, Henry, 2 Cowen, 324 ; Johnson v. Gray, 
16 Serg. k Rawle, 361 ; Rankin v. Morti- 
mere, 7 Watts, 372. This is equally so, 
whether the transaction appears, as it usually 
does, upon the face of the instrument to be 



a mortgage, or whether this is shown by any 
other instrument, Dey v. Dunham, 2 John's 
Oh. 182 J Palmer v. Guernsey, 7 Wendell, 
248; Nugent v. Riley, 1 Metcalf, 117 ; Heis- 
ter T. Maderia, 3 Watts k Serg. 384 ; or even 
by parol, Kunkle v. Wolfsberger, 6 Watts, 
126; Hamit v. Dundas, 4 Barr, 178; Morris 
V. Nixon, 1 Howard's U. 8. Rep. 118; Rus- 
Bel V. Southard, 12 Id. 139; Strong v. Stew- 
art, 4 Johns. Ch. 467. " The ^course of de- 
cision," says Mr. Hare in his note to Thorn- 
borough V. Baker, 1 Lead. Cas. in Equity, 
628, 634, 3d Am. ed., to which the student 
is referred for an elaborate discussion of this 
branch of the law of mortgage, *' which 
allows the legal effects of a deed, whether 
absolute or conditional, to be varied by 
parol evidence of the circumstances under 
which it was given, or the object which it 
was designed to falfill, is not inconsistent 
either with the Statute of Frauds, or the 
more general rules of evidence of the com- 
mon law. If it were so, the equity of re- 
demption of the mortgagor, and the whole 
system of equity as to mortgages, could have 
no existence ; for nothing can be a greater 
departure from the terms of an instrument, 
than to convert a deed, conditioned to be 
void on the performance of an act by the 
grantor, on a day certain, which like all 
conditions in a voidance, is legally inopera- 
tive, unless falfilled to the letter, into a 
vested equitable estate, exposed to a legal 
forfeiture against which equity will relieve. 
Yet such is the long and well established 
course adopted in Chancery, in every in- 
stance in which it has occasion to pass judg- 
ment upon the respective rights of a mort- 
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therefore, after the day fixed in the deed for payment, *the r+oQi-i 
mortgagee should, as he still may, eject the mortgagor by an ^ 
action of ejectment in a Court of law, the Court of Chancery will, 
nevertheless, compel him to keep a strict account of the rents and 
profits; and, when he has received so much as will suffice to repay him 
the principal money lent, together with interest and costs, he will be 
compelled to re-convey the estate to his former debtor. In equity the 
mortgagee is properly considered as having no right to the estate, fur- 
ther than is necessary to secure to himself the due re-payment of the 
money he has advanced, together with interest for the loan ; the equity 
of redemption, which belongs to the mortgagor, renders the interest of 
the mortgagee merely of a personal nature, namely, a security for so 
much money. In a Court of law, the mortgagee is absolutely entitled ; 
and the estate mortgaged may be devised by his will,(/) or, if he should 
die intestate, will descend to his heir at law; but in equity he has a 
security only for the payment of money, the right to which will, in 
common with his other personal estate, devolve on his executors or ad- 
ministrators, for whom his devisee or heir will be a trustee ; and, when 
(I) See 1 Jarm. Wills, 638, Ist ed.; 591, 2d ed; 654, 3d ed. 



gagor or mortgagee. It is obvious, there- 
fore, that the equity of the mortgagor is 
paramoant to the deed, and that facts and 
circumstances, establishing its existence, 
may be given in evidence, not as contradict- 
ing the deed, but as controlling its opera- 
tion There is, however, no 

principle of law or equity, which prohibits 
a conditional contract for the sale of real or 
personal property, or forbids a vendor to 
make an absolute conveyance of the pro- 
perty sold, subject to an agreement, that he 
shall be entitled to a reconveyance, upon 
the repayment of the purchase-money, or 
paying any other sum certain, or capable of 
being reduced to certainty, on or before a 
period fixed by the terms of the agreement, 
Conway's Executors v. Alexander, 1 Granch, 
218; Flagg v. Man, 14 Pick. 467; Holmes 
V. Grant, 8 Paige, 243 ; Brown v. Dewey, 
2 Barbour, 28, 172; Kelly v. Bryan, 6 Ire. 
dell's Eq. 283 ; M'Kinstry v. Conly, 12 Ala- 
bama, 678. The principle thus established, 
that a mortgage is necessarily and essen- 
tially a security for a debt, and that when 
no debt exists a mortgage is impossible, is 
too obviously true to require demonstration, 



Lund V. Lund, 1 New Hamp. 39. Those 
cases must, undoubtedly, be excepted from 
this rule. In which the transaction is really 
a loan, and where the lender takes advant- 
age of the necessities of the borrower to 
force him into a conditional sale, which is 
a mere cover to an irredeemable mortgage. 
And as it is difficult to guard against this 
danger, without a rigorous rule of construc- 
tion, Courts of Equity lean,^n doubtful cases, 
in favor of construing defeasible conveyan- 
ces as mortgages, and not as conditional 
sales, Poindexter t. M'Cannan, 2 Deverenx's 
Equity, 273. But save in this respect, the 
doctrine held in Conway's Executors v. 
Alexander, does not admit of denial or even 
qualification." It has, however, been held, 
in Pennsylvania, that although parol evi- 
dence is admissible to show that what ap- 
pears on its face to be an absolute sale was 
intended to be only a security for a debt, 
yet that an instrument of writing, appearing 
upon its face to be a mortgage, cannot be 
converted, by parol evidence, into a condi- 
tional sale, Kerr v. Gilmore, 6 WatU, 405 ; 
Brown v. Nickle, 6 Barr, 390; Woods v. 
Wallace, 10 Harris, 176. B. 
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they are paid, such devisee or heir will be obliged by the Court of 
Chancery, without receiving a sixpence for himself, to re convey the 
estate to the mortgagor.^ 

Indulgent, however, as the Court of Chancery has shown itself to the 
debtor, it will not allow him for ever to deprive the mortgagee, his 
creditor, of the money which is his due f and if the mortgagor will not 
repay him within a reasonable time, equity will allow the mortgagee for 
ever to retain the estate to which he is already entitled at law. For 
this purpose it will be necessary for the mortgagee to file a bill o{ fore- 
closure against the mortgagor, praying that an account may be 
r*3951 *^^^^^ ^^ ^^^ principal and interest due to him, and that the 
mortgagor may be directed to pay the same, with costs, by a 
short day, to be appointed by the Court, and that in default thereof he 
miay be foreclosed his equity of redemption. (m) A day is then fixed by 
the Court for payment ; which day, however, may, on the application 
of the mortgagor, good reason being shown, (n) be postponed for a time. 
Ob:, if the mortgagor should be ready to make repayment, before the 
cause is brought to a hearing, he may do so at any time previously, on 

(m) Goot€ on Mortgages, book 5, ch. 4. 

(n) Nanny y. Edwards, 4 Rnss. 124 ; Ejre y. Hanson, 2 Beay. 478. 

1 For, as Lord Nottingham said, the monej registry of a mortgage, the student is re- 
first came from the personal estate, and the ferred to Mr. Hare's note to the well-known 
mortgagee's right to the land was only as a case of Le Neye y. Le Neve, 2 Lead. Cas. in 
secarity for the money, Thornborough y. Eqaity, 12*7 (3d Am. Ed.). See also, upon 
Baker, 3 Swanston, 628; and altbongh eject- the general subject of registration, 4 Kent's 
ment can be brought by the heir of the raort- Com. 168, et seq. R. 
gagee, he will, however, hold the property, 'Before proceeding to consider the remedy 
when recovered, in trust, first, for the exe- which equity gives to a mortgagee to enforce 
cutors of his ancestor, and secondly, subject payment of the mortgage-debt, it may be 
to their interest, in trust for the mortgagor, here noticed that equity will interfere by 
Van Duyne y. Thayer, 14 Wendell, 236. injunction to prevent the commission of 

It is familiar that statutes providing for wastenponthemortgaged premises, whether 
the registry of deeds and mortgages are in by the mortgagee in possession, for the land 
force in all of the United States, and in the is only a security for the debt, which, sub- 
case of mortgages, the priority of their lien ject to it, is regarded as the land of the mort- 
upon the estate of the mortgagor is regu- gagor, Smith y. Moore, 11 New Hamp. 55 ,* 
lated, as a general rule, by the date of regis- Rawlings v. Stewart, 1 Bland, 22 ; Irwin v. 
tration, with the exception, in Pennsylvania, Davidson, 3 Iredell's Eq. 311, or by the 
and it may be some other states, of mortgages mortgagor, for the latter may not do any 
given for the purchase-money of land, which act to lessen the security of the mortgagee, 
may be recorded within sixty days from Farrant y. Lovell, 3 Atkins, 723 ; Brady v. 
their execution, Act of 28 March, 1820, J 1, Waldron, 2 Johns. Gh. 148 ; Salmon y. 
Purdon's Dig. 324. Upon the subject of Claggett, 3 Bland, 126. R. 
the notice to a purchaser, arising from the 
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making proper application to the Court, admitting the title of the mort- 
gagee to the money and interest.(o) If, however, on the day ultimately 
fixed by the Court, the money should not be forthcoming, the debtor 
will then be absolutely deprived of all right to any further assistance 
from the, Court ; in other words, his equity of redemption will be fore- 
closed, and the mortgagee will be allowed to keep, without further hind- 
rance, the estate which was conveyed to him when the mortgage was 
first made. By the act to amend the practice and course of proceeding 
in the Court of Chancery, the Court is empowered, in any suit for fore- 
closure, to direct a sale of the property at the request of either party 
instead of a foreclosure. (p)^ And the equitable jurisdiction of the 
Court of Chancery is now extended to the County Courts with respect 
to all sums not exceeding five hundred pound8.(9) 

In addition to the remedy by foreclosure, which, it will be perceived, 
involves the necessity of a suit in Chancery, a more simple and less ex- 
pensive remedy is now usually provided in mortgage transactions ; this 
is *nothing more than a power given by the mortgage deed to r*QQi»-| 
the mortgagee, without further authority, to sell the premises, ^ 

in case default should be made in payment. When such a power is ex- 
ercised, the mortgagee, having the whole estate in fee simple at law, is 

(o) Stat. 1 Geo. 11. c. 20, 8. 2. 

(p) Slat. 15 k 16 Vict. c. 86, 8. 48 ; Harst v. Hurst, 16 Bear. 374 ; Newman v. Selfe, 
33 Beav. 522. (q) Stat. 28 k 29 Vict. c. 99. 

* This remedy by foreclosure, whereby, by entry, either with or without process of 

on default of payment at the appointed day, law, as regulated by local statutes. In Penn- 

tbe mortgagor loses his equity of redemption, sylvania, the remedy upon a mortgage is 

is termed ttriet foreclosure. Its severity is, regulated by a statute passed as early as 

in England, practically destroyed by the 1705, by which, at the expiration of twelve 

provisions of the recent statute referred to months after default has been made by the 

in the text, whereby either party can pro- mortgagor, the mortgagee can sue out a 

core a sale of the mortgaged property. But writ of scire faeioij requiring the sheriff to 

until that statute, the mortgagee had it in make known to the mortgagor, his heirs or 

his power to obtain the absolute title to the executors, to appear and show cause why 

premises, and such is still the case in a very the mortgaged premises should not be taken 

few of our own states, where the English in execution for payment of the debt, and, 

practice still subsists, Johnson v. Donnell, upon judgment being entered in favor of the 

15 Illinois, 97. iSee passim, 2 Greenleafs mortgagee, a writ of levari facias issues, 

Cruise, 197 ; 4 Kent's Com. 181. It is there whereby the sheriff, without further process, 

shown that the remedies upon a mortgage exposes the premises, after advertisement 

may, in the United States, be divided into for a certain period, to public sale, the pro- 

four principal classes : first by proceedings ceeds of which are afterwards applied to the 

in equity, such as have been referred to in payment of liens and incumbrances, accord^ 

the text ; secondly, by sale under a power ing to their legal priority. R. 

for that purpose ; and thirdly and fourthly, 
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of course able to convey the same estate to the purchaser ; and, as this 
remedy would be ineffectual, if the concurrence of the mortgagor were 
necessary, it has been decided that his concurrence cannot be required 
by the purchaser.(r) The mortgagee, therefore, is at any time able to 
sell ; but, having sold, he has no further right to the money produced 
by the sale than he had to the lands before they were sold. He is at 
liberty to retain to himself his principal, interest and costs ; and having 
done this, the ^surplus, if any, must be paid over to the mortgagor. 
And, by a recent act of parliament,(«) a power of sale, a power to insure 
against fire, and a power to require the appointment of a receiver of the 
rents, or in default to appoint any person as such receiver, have been 
rendered incident to every mortgage or charge by deed affecting any 
hereditaments of any tenure. These powers, however, do not arise un- 
til after the expiration of one year from the time when the principal 
money shall have become payable according to the terms of the deed, 
or after any interest on such principal money shall have been in arrear 
for six months, or after any omission to pay any premium on any insur- 
ance, which by the terms of the deed ought to be paid by the person 
entitled to the property subject to the charge.(t) And no sale is to be 
made until after six months' notice in writing.(ti) But none of these 
powers are to be exercisable, if it be declared in the mortgage-deed that 
r*S971 ^^^y sihsM "^not take effect ; and where there is no such de- 
^ -' claration, then if any variations or limitations of any of the 
powers are contained in the deed, such powers shall be exercisable only 
subject to such variations or limitations.(t;) 

If, after the day fixed for the payment of the money is passed, the 
mortgagor should wish to pay off the mortgage, he must give to the 
mortgagee six calendar months' previous notice in writing of his inten- 
tion so to do, and must then punctually pay or tender the money at the 
expiration of the notice ;{w) for if the money should not be then ready 
to be paid, the mortgagee will be entitled to fresh notice ; as it is only 
reasonable that he should have time afforded him to look out for a fresh 
security for his money. 

Mortgages of freehold lands are sometimes made for long terms, such 
as 1000 years. But this is not now often the case, as the fee simple is 

(r) Gorder y. Morgan, 18 Yes. 344 ; Clay v. Sharpe, Sugd. Vend, k Pur. Appendix, No 
XIII. p. 1096, nth ed. («) 8ut. 23 k 24 Vict. c. 145, part 2. 

(<) »tat. 23 k 24 Vict. c. 145, s. 11. (u) Sect. 13. 

(v) Stat. 23 k 24 Vict. c. 145, 8. 32, see ante, p. 286. 
(vf) Sbrapnell T. Blake, 2 £q. Ca. Abr. 603, pi. 34. 
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more valuable, and therefore preferred as a security. Mortgages for 
long terms, when they occur, are usually made by trustees, in whom the 
terms have been vested in trust to raise, by mortgage, money for the 
portions of the younger children of a family, or other similar purposes. 
The reasons for vesting such terms in trustees for these purposes were 
explained in the last chapter.(a;) 

Copyhold, as well as freehold lands, may be the subjects of mortgage. 
The purchase of copyholds, it will be remembered, is effected by a sur- 
render of the lands from the vendor into the hands of the lord of the 
manor, to the use of the purchaser, followed by the admittance of the 
latter as tenant to the lord.(y) The mortgage of copyholds is eifected 
by surrender, in a similar manner, *from the mortgagor to the r+oQw-i 
use of the mortgagee and his heirs, subject to a condition, that 
on payment by the mortgagor to the mortgagee of the money lent, to- 
gether with interest, on a given day, the surrender shall be void. If 
the money should be duly paid on the day fixed, the surrender will be 
void accordingly, and the mortgagor will continue entitled to his old 
estate ; but if the money should not be duly paid on that day, the mort- 
gagee will then acquire at law an absolute righ); to be admitted to the 
customary estate which was surrendered to him ; subject nevertheless 
to the equitable right of the mortgagor, confining the actual benefit de- 
rived by the former to his principal money, interest and costs. The 
mortgagee, however, is seldom admitted, unless he should wish to en- 
force his security, contenting himself with the right to admittance con- 
ferred upon him by the surrender ; and, if the money should be paid off, 
all that will then be necessary will be to procure the steward to insert 
on the' court rolls a memorandum of acknowledgment, by the mortgagee, 
of satisfaction of the principal money and interest secured by the sur- 
render.(2) If the mortgagee should have been admitted tenant, he must 
of course, on repayment, surrender to the use of the mortgagor, who 
will then be re-admitted. 

Leasehold estates also frequently form the subjects of mortgage. 
The term of years of which the estate consists is assigned by the mort- 
gagor to the mortgagee, subject to a proviso for redemption or re- 
assignment on payment, on a given day, by the mortgagor to the mort- 
gagee, of the sum of money advanced, with interest ; and with a further 
proviso for the quiet enjoyment of the premises by the mortgagor until 

(z) See Ante, p. 379. 

(y) Ante, pp. 346, 348. (z) 1 Scriv. Cop. 242; 1 Watk. Cop. 117, 118. 

25 
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default shall be made in payment. The principles of equity as to re- 
demption apply equally to such a mortgage, as to a mortgage of 
r*8991 *^^^^h^^^^ 9 ^^^ ^3 ^b^ security, being a term, is always wear- 
ing out, payment will not be permitted to be so long deferred. 
A power of sale also is frequently inserted in a mortgage of leaseholds, 
and the statutory powers given by the act already referred to(a) ex- 
tends also to leaseholds. From what has been said in the last chap- 
ter,(5) it will appear that, as the mortgagee is an assignee of the term, 
he will be liable to the landlord, during the continuance of the mort- 
gage, for the payment of the rent and the performance of the covenants 
of the lease ;^ against this liability the covenant of the mortgagor is his 
only security. In order, therefore, to obviate this liability, when the 
rent or covenants are onerous, mortgages of leaseholds are frequently 
made by way of demise or underlease : the mortgagee by this means 
becomes the tenant only of the mortgagor, and consequently a mere 
stranger with regard to the landlord.(c) The security of the mortgagee 
in this case is obviously not the whole term of the mortgagor, but only 
the new and derivative term created by the mortgage. 

In some cases the exigency of the circumstances will not admit of 
time to prepare a regular mortgage ; a deposit of the title deeds is then 
made with the mortgagee; and notwithstanding the stringent provision 
of the Statute of Frauds to the contrary,(<i) it has been held by the 
Court of Chancery that such a deposit, even without any writing, 
operates as an equitable mortgage of the estate of the mortgagor in the 
lands comprised in the deeds, (e)^ And the same doctrine applies to 

(a) Ante, p. 396. (b) Aiit«, p. 366. (e) See ante, p. 376. 

(d) 29 Car..II. c. 3, ss. 1, 3 ; ante, p. 141. 

(e) Russell y. Russell, 1 Bro. G. G. 269. See Ex parte Haigh, 11 Yes. 403. 

1 Even though the mortgagor may not with notice of the deposit ; bat as against 
have entered on the premises, Williams v. strangers, it can onlj occur in cases where 
Bosanquet. 1 Brod. & Bing. 238 (E. G. L. R. the possession of the title deeds can be ac- 
Yol. 5), (overruling Eaton y. Jaques, Dougl. counted for in no other manner except from 
455) ; McMurphy y. Minot, 4 New Hamp. their having been deposited by way of eqai- 
251 ; Farmer's Bk. y. Mutual Ins. Society, 4 table mortgage, or the bolder being other- 
Leigh, 69. In New York, however, the case wise a stranger, to the title and the lands, 
of Eaton y. Jaques has been approved; Boyer v. Williams, 3 Toung k Jerv. 150; 
Astor y. Miller, 2 Paige 68 ; Astor v. Hoyt, Berry v. Mutual Ins. Go. 2 Johns. Gh. 608. 
5 Wend. 603 ; 2 Greenl. Gruise, 86 n. R. Russel v. Rnssel, cited above, is the leading 

* It being considered that the deposit is case on this subject, and has repeatedly been 

evidence of an agreement to make a mort- strongly disapproved, particularly by Lord 

gage, which equity will enforce against the Eldon (see passim, Ex parte Coming, 9 Yes. 

mortgagor, and all claiming under him, 1 15); and the doctrine, though clearly recog- 
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copies of court roll relating to copyhold lands,(/) for such copies are 
the title deeds of copyholders. 



*When lands are sold, but the whole of the purchase money 



[*400] 



is not paid to the vendor, he has a lien in equity on the lands 

for the amount unpaid, together with interest at four per cent, the usual 

rate allowed in equity.(^)^ And the circumstance of the vendor having 

(/) Whitbread t. Jordan, 1 You. k CoU. 303 ; Lewis v. John, 1 C, P. Coop. 8. See, 
however, Sugd. Vend, k Par. 630; 13th ed.; Jones v. Smith, 1 Hare, 56; 1 Phill. 244. 

(ff) Chapman v. Tanner, 1 Yern. 267 ; Pollixfen t. Moore, 3 Atk. 272 ; Mackreth y. 
Sjmmons, 15 Yes. 328; Sugd. Vend, k Pur. 552, 13th ed. 



nized, is limited as far as possible. It has 
been considered, however, that the English 
law as to an equitable mortgage being created 
hy deposit of the title deeds has not been 
adopted in this country ; 4 Kent's Com. 151, 
passim; and Mr. Greenleaf says broadly, 
'^ No case is found, in which this doctrine 
has been actually administered : though in 
several cases it has been adverted to, as a 
rule of law, in England.'^ 2 Greenl. Cruise, 
69 n. It has certainly been denied to exist 
in Pennsylvania, Bowers v. Oyster, 3 Penna. 
Rep. 239; Sbitz v. Dieffenbach, 3 Barr, 233, 
aa it has also in Kentucky, Yanmeter v. 
M'Fadden, 8 B. Monroe, 437 ; [and in Bick- 
nell V. Bicknell, 31 Yermont, 498, Poland 
J. stated the question with a strong leaning 
Against the validity of such mortgage, though 
the point was not actually decided]. But 
in New York the principle was acted on, 
Rockwell v. Hobby, 2 8andford, 9, as also 
somewhat recently, in Mississippi, Williams 
T. Stratton, 10 Smedes k Marsh. 418; [and 
in South Carolina the principle was cited 
in an analogous case, with apparent appro- 
val, Welsh V. Usher, 2 Hill's Ch. Rep. 170.] 

R. 
^ The student will find a valuable note 
upon this subject, by the late Mr. Wallace, 
in 1 Leading Cases in Equity, 362, 3d Am. 
ed. (note to Mackreth v. Symmons), where 
he premises, " The English Chancery doc- 
trine of the vendor's equitable lien for un- 
paid purchase money, upon an absolute con- 
veyance of land, is adopted in several of the 
Btates of this country, viz. New York, 
Maryland, Yirginia, Tennessee, Mississippi, 



Georgia, Alabama, Missouri, Illinois, Indi« 
ana, Ohio, Kentucky, New Jersey, California, 
Yermont and Texas, and has been recog- 
nized in the Circuit and Supreme Coprts of 
the United States (Siemnn v. Brown et al. I 
Mason, 192, 212; S. C. 4 Wheaton, 256; 
Bay ley v. Qreenleaf, 7 Wheaton, 46). In 
some other states it has been condemned 
and abandoned. In Pennsylvania, the 
whole principle has been rejected ; a ven- 
dor, after an absolute conveyance of the 
legal title, has no implied lien for the pur- 
chase money, Kauffelt v. Bower, 7 Ser- 
geant k Rawle, 64; Semple v. Burd, Id. 
286; Megargel v. Saul, 3 Wharton, 19; 
Hepburn v. Snyder, 3 Barr, 72, 78. In 
North Carolina after some fluctuation of 
opinion, the doctrine of an implied lien 
after an absolute conveyance, is now en- 
tirely expelled, Womble v. Balth, 1 Iredell's 
Eq. 346. In South Carolina also, it appears 
to be completely rejected, Wragg's Repre- 
sentatives V. Comp. Gen. and others, 2 
Desaussure, 509, 520. In Massachusetts, it 
has no existence ; per Story, J. in Gil man 
V. Brown et al 1 Mason, 192, 219. In Con- 
necticut, Yermont, and Delaware, its ex- 
istence remains undecided and doubtful, 
Atwood V. Yincent, 17 Connecticut, 576, 
583 ; Hutchins et al. v. Olcutt, 4 Yermont, 
649, 552 ; Budd et al. v. Busti k Yander- 
kemp, 1 Harrington, 69, 74. In several of 
the courts in which its existence has been 
recognized, it has been considered as a 
dangerous principle, and one opposed to 
the prevailing policy of this country, which 
discourages secret liens, and tends to make 
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taken from the purchaser a bond or a note for the payment of the money 
will not destroy the lien. (A) But if the vendor take a mortgage of part 
of the estate, or any other independent security, his lien will be gone.^ 
If the sale be made in consideration of an annuity, it appears that a 
lien will subsist for such annuity,(2) unless a contrary intention can be 
inferred from the nature of the transaction. (A) 

(A) Grant v. Mills, 2 Ves. k Bea. 306 ; Winter v. Lord Anson, 3 Russ. 488. 
(t) Matthew v. Bowler, 6 Hare, 110. 

{k) Buckland v. Pocknell, 13 Sim. 496; Dixon v. Gayfere, 21 Beav. 118 ; 1 De Gez & 
Jones, 655. 



all matters of title the subject of record 
evidence. See the remarks of Marshall, G. 
J. in Bayley v. Greenleaf, 7 Wheaton, 46, 
51 ; of Carr, J. in Moore et al. v. Holcombe 
et al. 3 Leigh, 597, 600, 601 ; of Tucker, P. 
in Brawley v. Catran, &c. 8 Id. 622, 527 ; 
and of Treat, J. in Conover v. Warren et al. 
1 Oilman, 498, 502." R. 

1 The English law upon this point seems 
to depend much upon the circumstances of 
each case, as to whether it is to be inferred 
that the lien was intended to be reserved, 
or that credit was exclusively given to the 
person from whom the security was taken, 
and hence Lord Eldon observed, in Mack- 
reth V. Symmons, cited supra, ** that it 
would have been better at once to have 
held that the lein should exist in no case, 
and the vendor should suffer the conse- 
quences of his want of caution, or to have 
laid down the rule the other way so dis- 
tinctly, that a purchaser might be able to 
know, withotit the judgment of a court, in 
what cases it would, and in what cases it 
would not exist." In the note cited supra, 
it is said, ** In regard to the effect upon this 
equitable lien, of the vendor's taking a 
security, the American cases agree in estab- 
lishing and applying the following simple 
and satisfactory rule : that the implied lien 
will be sustained wherever the vendor has 
taken the personal security of the vendee 
only, by whatever kind of instrument it be 
manifested, and therefore, that any bond, 
note, or covenant, given by the vendee 
alone, will be considered as intended only 
to countervail the receipt for the purchase 
imoney contained in the deed, or to show 



the time and manner in which the payment 
is to be made, unless there is an expresa 
agreement between the parties to waive the 
equitable lien ; and on the other hand, that 
the lien will be considered as waived when- 
ever any distinct and independent security 
is taken, whether by mortgage of other land, 
or pledge of goods, or personal responsibility 
of a third person, and also when a security 
is taken upon the land, either for the whole 
or a part of the unpaid purchase-money, 
unless there is an express agreement that 
the implied lien shall be retained. ... It 
may accordingly be considered as settled, 
by the unanimous concurrence of the cases 
in this country, that, wherever this lien is 
recognized at all, it will not be affected by 
the vendor's taking the bond, or bill single, 
of the vendee ; or his negotiable promissory 
note ; or a check drawn on a bank by the 
vendee, which is not presented or paid ; or 
any instrument, whatever, involving merely 
the personal liability of the vendee ; but that 
taking a mortgage of other property, or the 
bond or note of the vendee with a surety ; 
or a negotiable note drawn by the vendee 
and endorsed by a third person; or drawn 
by a third person and endorsed by the 
vendee; will repel the lien presumptively ; 
and in like manner, an express security on 
the land itself for the whole amount unpaid, 
as by mortgage or deed of trust, will merge 
the implied lien and an express security; 
or an express contract for a lien on the land 
conveyed, as to part of the amount remain- 
ing unpaid, will be an implied waiver of the 
lien to any greater extent." R. 
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A curious illustration of the anxiety of the Court of Chancery to pre- 
vent any imposition being practiced by the mortgagee upon the mort- 
gagor occurs in the following doctrine: that, if money be lent at a given 
rate of interest, with a stipulation that, on failure of punctual payment, 
such rate shall be increased, this stipulation is held to be void as too 
great a hardship on the mortgagor: whereas, the very same eflfect may 
be effectually accomplished by other words. If the stipulation be, that 
the higher rate shall be paid, but on punctual payment a lower rate of 
interest shall be accepted, such a stipulation, being for the benefit of 
the mortgagor, is valid, and will be allowed to be enforced. (Z) The 
highest rate of interest which could be taken upon the mortgage of any 
♦lands, tenements or hereditaments, or any estate or interest r* iai-i 
therein, was formerly 5Z. per cent, per annum ; and all con- 
tracts and assurances, whereby a greater rate of interest was reserved 
or taken on any such security, were deemed to have been made or 
executed for an illegal consideration. (m) By a modern statute,(7i) the 
previous restriction of the interest of all loans to 51. per cent, was re- 
moved, with respect to contracts for the loan or forbearance of money 
above the sum of 101. sterling; but loans upon the security of any lands, 
tenements or hereditaments, or any estate or interest therein, were ex- 
pressly excepted.(o) But, by an act of parliament passed on the 10th 
of August, 1854, (j9) all the laws against usury were repealed; so that, 
now, any rate of interest may be taken on a mortgage of lands which 
the mortgagor is willing to pay. 

The loan of money on mortgage is an investment frequently resorted 
to by trustees, when authorized by their trust to make such use of the 
money committed to their care ; in such a case, the fact that they are 
trustees, and the nature of their trust, are usually omitted in the mortgage 
deed, in order that the title of the mortgagor or his representatives may 
not be affected by the trusts.^ It is, however, a rule of equity, that when 

(I) 3 Burr. 1374 ; 1 Fonb. Eq. 398. 

(m) Stat. 12 Anne, 8t, 2, c 16 ; 6 & 6. Will. IV. c. 41 ; 2 & 3 Vict. c. 37; Thibault v. 
Gibson, 12 Mee. & Wels. 88 ; Hodgskinson v. Wyatt, 4 Q. 6. 749 (E. G. L. R. vol. 45.) 
(n) 2 & 3 Vict. c. 37, continued by stat. 13 & 14 Vict. c. 56. 
(o) See Follett v. Moore, 4 Ex. Rep. 410. 
(p) Stat. 17 A 18 Vict. c. 90. 

1 On this side of the Atlantic, the former sale is a breach of trust on the part of the 
English law as to the obligation of a pur- trustee, and the purchaser has, either from 
chaser to see to the application of the pur- the face of the transaction itself or aliunde^ 
chase-money [now changed, see post 415] notice or knowledge of the trustee's viola- 
has met with little favor, except where the tlon of duty. See the note to Elliott v. Mer- 
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money is advanced by more persons than one, it shall be deemed, unless 
the contrary be expressed, to have been lent in equal shares by each ;{q) 
if this were the case, the executor or administrator of any one of the 
parties would, on his decease, be entitled to receive his share, (r) In 
r*4021 ^^^®^' *therefore, to prevent the application of this rule, it is 
usual to declare, in all mortgages made to trustees, that the 
money is advanced by them on a joint account, and that, in case of the 
decease of any of them in the lifetime of the others, the receipts of the 
survivors or survivor shall be an effectual discharge for the whole of the 
money. 

We have already defined a mortgage debt as an interest in land of a 
personal nature ;(«) and in accordance with this view, it has been held 
that judgment debts against the mortgagee are a charge upon his inter- 
est in the mortgaged lands.(^)^ But it has been provided by a recent 
statute,(w) that where any mortgage shall have been paid off prior to, 
or at the time of, the conveyance of the lands to a purchaser or mortgagee 
for valuable consideration, the lands shall be discharged both from the 
judgment and crown debts of the mortgagee. And by a still more recent 
statute, to which we have already referred,(t;) the lien of all judgments, 
of a date later than the 29th of July, 1864, has been abolished. 

Mortgages are frequently transferred from one person to another. 
The mortgagee may wish to be paid off, and another person may be will- 
ing to advance the same or a further amount on the same security. 

(q) 3 Atk. 734 ; 2 Ves. sen. 258 ; 3 Ves. jun. 631. 

(r) Petty v. Steward, 1 Cha. Rep. 67 j 1 Eq. Ca. Ab. 290 ; Vickers v. Cowell, I Bear. 
529. 

(*) Ante, p. 389. 

{t) Rnssell v. M*CuUoch, V. C, Wood, 1 Jur., N. S. 157 ; S. 0. 1 Kay k J. 313. 

(ti) Stat. 18 A 19 Vict. c. 15, 8. 1 1 ; Greaves y. Wilson, Rolls, 4 Jar., N. S. 802 ; S. C. 25 
Beavan, 434. 

(v) Stat. 27 k 28 Vict. c. 112, ante, p 82. 

ryman, 1 Lead. Gas. in Eq. 97 (3d Am. Ed.) and sale under a judgment, while the la- 

And in England, where the trust has been terest of the mortgagee cannot be so taken 

to re-inyest, it has always been considered in execution j but being regarded as a mere 

sufficient for the purchaser to see the re- chose in action, can be proceeded af^ainst 

inreFtment actually made, without incurring only by attachment, Blanchard v. Golbum, 

liability as to its possible future misapplica- 16 Mass. 346; Eaton v. Whiting, 3 Pick. 

tion. 2 Sugden on Vendors, 37. R. 489 ; Glass y. Elison, 9 New Hamp. 69 ; 

1 The contrary is believed to be the law Farmers' Bank y. Commercial Bank, 10 

on this side of the Atlantic, and certainly Ohio, 71 ; Watkins y. Gregory, 6 Blackford, 

as to Pennsylvania, Rickert y. Madeira, I 113; Dougherty y. Linthicum, 8 Dana, 194. 
Rawle, 329, that is to say, the interest of the R. 

mortgagor is generally held liable to a leyy 
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In such a case the mortgage debt and interest are assigned by the 
old to the new mortgagee^ and the lands which form the secarity are 
conveyed, or if leasehold, assigned, by the old to the new mortgagee, 
subject to the equity of redemption which may be subsisting in the 
premises; that is, subject to the right in equity of the mortgagor 
*or his representatives to redeem the premises on payment r*j()3i 
of the principal sum secured by the mortgage, with all inter- 
est and cost. By the recent act to amend the laws relating to the 
inland revenue,(t<r) which was passed on the 5th of July, 1865, every 
transfer of a mortgage is charged with the duty of sixpence for every 
100?., or fractional part of 100?., of the amount or value of the princi- 
pal money or stock transferred ; and if any further sum of money or 
stock shall be added to the principal money or stock already secured, 
there shall be charged and paid also the same duty as on a mortgage 
for the amount or value of such further money or 8tock.(ic) Mortgages 
are occasionally made for securing the re-transfer of stock transferred 
to the mortgagor, as well as for securing the repayment of money 
advanced to him by the mortgagee. 

During the continuance of a mortgage, the equity of redemption which 
belongs to the mortgagor is regarded by the Court of Chancery as an 
estate, which is alienable by the mortgagor, and descendible to his heirs, 
in the same manner as any other estate in equity ;(y) the Court in truth 
regards the mortgagor as the owner of the same estate as before, sub- 
ject only to the mortgage. In the event of the decease of the mortga- 
gor, the lands mortgaged will consequently devolve on the devisee under 
his will, or if he should have died intestate, on his heir.^ And the mort- 
gage debt, to which the lands are subject, was until recently payable in 
the first place, like all other debts, out of the personal estate of the 
inortgagor.(a) As in equity the lands are only a security to the mort- 
gagee, in case the mortgagor should not pay him, so also in equity the 
lands still devolved as the *real estate of the mortgagor, sub- r# iq i-i 
ject only to be resorted to for payment of the debt, in the event 
of his personal estate being insufficient for the purpose.^ But by a 

(») Stat. 28 k 29 Vict. c. 96, s. 17. ' (z) Ante, p. 390. 

(y) See ante, p. 160, et seq. 

(z) See Yates v. Aston, 4 Q. B. 182 (E. C. L. R. vol. 45) ; Mathew v. Blackmore, 1 H. 
k N. 762 ; Essay on Real Assets, 27. 

^ And it i« familiar that this is also the estate of the ancestor has been increased 

law of thiB coantry. R. by the receipt of the mortgage money, so 

^ In other words, the fand which has re- that personal estate shall be first resorted to 

ceived the benefit, by contracting the debt, for its payment, and this general principle 

shall make satisfacUon ; and as the personal of equity is everywhere recognized. Passim, 



392 OF PERSONAL INTERESTS IN REAL ESTATE. 

recent act of parliament(a) it is now provided, that when any person 
shall, after the Slst of December, 1854, die seised of or entitled to any 
estate or interest in any land or other hereditaments which shall at the 
time of his death be charged with the payment of any sum of money 
by way of mortgage, and such person shall not, by his will or deed or 
other document, have signified any contrary or other intention, the heir 
or devisee, to whom such lands or hereditaments shall descend or be 
devised, shall not be entitled to have the mortgage debt discharged 
or satisfied out of the personal estate or any other real estate of such 
person ; but the land or hereditaments so charged shall, as between the 
different persoi\s claiming through or under the deceased person, be 
primarily liable to the payment of all mortgage debts with which the 
same shall be charged ; every part thereof, according to its value, bear- 
ing a proportionate part of the mortgage debts charged on the whole 
thereof ; provided that nothing therein contained shall affect or dimin- 
ish any right of the mortgagee to obtain full payment of his mortgage 
debt either out of the personal estate of the person so dying as 
aforesaid or otherwise ; provided also, that nothing therein contained 
shall affect the rights of any person claiming under any deed, will 
or document made before the 1st of January, 1855. 

The equity of redemption belonging to the mortgagor may again be 
mortgaged by him, either to the former mortgagee by way of further 
charge, or to any other person. In order to prevent frauds by clandes- 
tine mortgages, it is provided by an act of William and Mary,(i) 
r*4051 *^^^^ * person twice mortgaging the same lands, without dis- 
covering the former mortgage to the second mortgagee, shall 
lose his equity of redemption. Unfortunately, however, in such cases 
the equity of redemption, after payment of both mortgages, is gener- 
ally worth nothing. And if the mortgagor should again mortgage the 
lands to a third person, the act will not deprive such third mortgagee 
of his right to redeem the two former mortgages.((?) When lands are 

(a) Stat. 17 k 18 Vict. c. 113 ; see Essay oa Real Assets, 36, 106. 

{b) Stat. 4 & 5 Will, k Mary, c. 16, s. 3 ; see Eennard v. Futvoye, 2 Giff. 81. 

(c) Sect. 4. 

I Story's Eq. { 591, &c. In the case of a may exert over all his property.'' The sab- 
devise, however, " the presumption that ject is one belonging rather more pecoliarly 
debts chargeable on both real and personal to the law of devises, and in &fr. Hare's note 
estate are to be paid out of personalty, is a to Aldrich v. Cooper, 2 Lead. Gas. in Eq. 
mere presnmption, and not a necessary or 217 (3d Am. Ed.), on the subject of '* mar- 
inflexible legal principle. It is necessarily shalling assets," the student will find the 
subject to the control which the testator law very clearly explained. B. 



OF A MORTGAGE DEBT. 893 

mortgaged, as occasionally happens, to several persons, each ignorant 
of the security granted to the other, the general rule is, that the sev- 
eral mortgages rank as charges on the lands in the order of time in 
which they were made, according to the maxim qui prior est tempore^ 
potior est Jure.{d) But as the first mortgagee alone obtains the legal 
estate, he has this advantage over the others, that if he takes a further 
charge on a subsequent advance to the mortgagor, without notice of 
any intermediate second mortgage, he will be preferred to an interven- 
ing second mortgagee.(ey And if a third mortgagee, who has made his 
advance without notice' of a second mortgage, can procure a transfer 
to himself of the first mortgage, he may tack, as it is said, his third 
mortgage to the first, and so postpone the intermediate incumbrancer. (/) 
For, in a contest between innocent parties, each having equal right to 
the assistance of a Court of Equity, the one who happens to have 
the legal estate is preferred to the others ; the maxim being, that when 
the equities are equal, the law shall prevail. A mortgage, however, 
may be made* for securing the payment of money which may thereafter 
become due from the mortgagor to the mortgagee ; *with this r#4Ar»-| 
exception, that a solicitor is forbidden to take from his client 

(d) Jones v. Jones, 8 Sim. 633 ; Wiltshire v. Rabbits, 14 Sim. 76; Wilmot y. Pike, 5 
Hare, 14. 

{«) Goddard v. Complin, I Cha. Ca. 119. 

(/) Brace v. Duchess of Marlborough, 2 P. Wms. 491 ; Bates y. Johnson, 1 Johnson, 
304. 

1 In other words, as was said by the also in Ireland, under the registry act in 

Master of the Rolls, in Brace y. Duchess of force in that country. Latouche v. Lord 

Marlborough, *<tbe mortgagee having ob- Dunsany, 1 Sch. & Lefroy, 15*7; Bond t. 

t&ined the first mortgage, and got the law Hopkins, Id. 430. The English doctrine 

on his side, and equal equity, he shall had, indeed, been recognized in New York, 

thereby squeeze out the second mortgagee, in the early case of Grant y. Bissett, 1 Caine's 

and this the Lord Chief Justice Hale called Cases, 112, but the decision was reversed 

a ' plank' gained by the third mortgagee, or by the Court of Errors, on the ground that 

tabula in naufragio^ which construction is in it was opposed to the system of our registry 

favor of a purchaser, every mortgagee being acts, and such has been the course of deci- 

such pro tanto." R. sions throughout the United States, in none 

* It is absolutely necessary that the third of which it is believed that the doctrine of 

mortgagee be without notice; he must be a tacking prevails; Anderson y. Neff, 11 Serg. 

bon& fide purchaser, without notice of the & Rawle, 223 ; Osborne y. Garr, 12 Connect, 

prior incumbrance, when he took his origi- 208 ; Brazee v. Lancaster Bank, 14 Ohio, 

nal security, for else he cannot come into 321 ; Averill v. Guthrie, 8 Dana, 84 ; Siter y. 

equity for protection. Hence it is that in- McClanachan, 2 Grattan, 280 ; 4 Kent's Com. 

asmuch as the registry acts in force in all 476. The student will find a short note on 

of the United States make the registry con- this subject in I Lead. Cas. in Eq. 602 (3d 

Btmctive notice to all persons, the system Am. Ed), ]&arsh v. Lee. R. 
of tacking loses its application, as is the case 



S94 



OF PERSONAL INTBRESTS IN REAL ESTATE. 



such a security for future cosUy lest he should be tempted on the strength 
of it to run up a long bill.(^y Where a mortgage extends to future ad- 
vances, it has recently been decided, that the mortgagee cannot safely 
make such advances, if he have notice of an intervening second mort- 
gage.(A)^ 

(ff) Jones y. Tripp, Jac. 322. 

(h) RoltT. Hopkinsoo, L. C, 4 Jar., N. S. 1119, S. 0. 3 De Oez k Jones, 177, affirmed in 
the H. of L. 9 W. R. 900 ; S. G. 9 H. of L. Cas. 514 ; overruling Gordon t. Graham, 7 
Vin. Ab. 53, pi. 3. 



1 He may*, however, in England, take 
such a secorit/ for costs then dae ; and if 
it be for costs due and to become due, it 
has been held valid as to the costs then due 
onlj, Williams v. Pigott, Jacob's Rep. 598 ; 
Pitcher v. Rigby, 9 Price, 79. R. 

* Thus, in Moronej's Appeal, 12 Harris, 
372, A. sold to B. sundry lots of ground, re- 
serving ground rents from each of them, and, 
at the same time, to enable him to build 
thereon, agreed in writing to advance to him 
$12,000, to be paid in instalments as the 
houses progressed, and B. executed to A. a 
mortgage for the whole of the sum thus 
covenanted to be paid. The mortgage was 
recorded^the agreement was not. A. ad- 
vanced the $12,000, from time to time, until 
the buildings were finished, after which they 
were sold on execution against B. and the 
proceeds of sale were claimed by A. on the 
one hand, by virtue of his mortgage, and by 
sundry creditors, who had filed mechanics' 
claims against the buildings, on the other, 
and after elaborate argument, the right of 
the mortgagee was sustained. It has been 
said, that where a mortgage was given to 
secure future advances, tjiat fact should ap- 
pear upon its face, together with such in- 
formation as to the extent and certainty of 
the contract as would enable a prior creditor, 
by inspection of the record and by common 



prudence and ordinary diligence, to atcer- 
tain the extent of the incumbrance. 4 Kent's 
Com. 176. But, as was said in the case now 
cited, " If the owners of these liens trusted 
B. without examining the state of the re- 
cords, the law provides no reUef from the 
consequence of their negligence, and mo- 
rality does not demand that it shall, and 
even charity will not allow it at the expense 
of more careful men. If they did examine 
the records, then they found the lien of A. 
standing good against B. and honesty for* 
bids them to cut it out for their profit. If 
they found it, and still trusted B. without 
inquiry, then they agreed to trust him even 
with a lien against him of $12,000, and 
with no apparent means to pay them. If 
they made inquiries, then they learned that 
he would have $12,000 in hand to pay for 
the improvements he was making, and they 
trusted him that he would appropriate it 
properly. In no way that we can regard 
this case, can we perceive that the appel- 
lants have any show of equity to demand 
that their claims shall be preferred to the 
mortgage." The opinion of the Court below 
in this case, together with the arguments of 
counsel, will be found in 3 American Law 
Register, 169, under the name of Gadwalader 
V. Montgomery. R. 
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It is evident that the acquisition of property is of little benefit, unless 
accompanied with a prospect of retaining it without interruption. In 
ancient times conveyances were principally made from a superior to an 
inferior, as from the great baron to his retainer, or from a father to his 
daughter on her marriage.(a) The grantee became the tenant to the 
grantor ; -and if any consideration were given for the grant, it more fre- 
quently assumed the form of an annual rent, than the immediate pay* 
ment of a large sum of money .(J) Under these circumstances, it may 
readily be supposed, that, if the grantor were ready to warrant the 
grantee quiet possession, the title of the former to make the grant 
would not be very strictly investigated ; and this appears to have been 
the practice in ancient times ; every charter or deed of feoffment usu* 
ally ending with a clause of warranty, by which the feoffor agreed that 
he and his heirs would warrant, acquit, and for ever defend the feoffee 
and his heirs against all persons, (e) Even if this warranty were not 
expressly inserted, still it would seem that the word give^ used in a 
feoffment, had the effect of an implied warranty ;^ but the force of such 

(a) See ante, p. 36. {h) Ante, p. 36. 

(e) Bract, lib. 2, cap. 6, fol. 17 a. 



1 Long before the introdaction of deeds, 
however, the warranty of the fief was one 
of the incidents of the feudal relation be- 
tween the lord and vassal, and enured to 
the latter as a necessary consequence of, or 
return for, the homage by which the land 
was held, so that if the vassal's title were 
disputed, he might call upon his donor to 
warrant or insure his gift, which if he failed 
to do, and the vassal were evicted, the 
lord was bound to give him another fief of 
equal ralne in recompense ; in other words, 
as the feudal system imposed upon the gran- 
tee the duties of tenure, it also bound the 
lord, by a reciprocal obligation, either to 
protect the tenant in his fief, or to give him 
another — an obligation which descended 



upon the heir of the grantor so long as he 
had any lands to answer it. Co. Litt. 384, 
b \ Butler's note to Go. Litt. 365, a. When, 
in later times, it became usual to authenti- 
cate the transfer of lands by a deed or eAor- 
ter, as it was termed, the word give^ or dedi, 
had, as is stated in the text, the effect of an 
implied warranty, but this did not in any 
way impair or affect the warranty that was 
implied from tenure. "For," says Coke, 
" in deeds where is contained dtdi et eon- 
eettif without homage, or without a clause 
that containeth warranty, and to be holden 
of the givers and their heirs by a certain 
service, it is agreed, that the givers and 
their heirs shall be bound by warranty, and, 
if even there be an express warranty in the 
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implied warranty was confined to the feoffor only, exclusive of his 
heirs, whenever a feoffment was made of lands to be holden of the 
chief lord of the fee.(rf)* Under an express warranty, the feoffor, and 
also his heirs, were bound not only to give up all claim to the lands 
r*4081 ^^^'^s^lv^Sj t)^* *^'8o ^^ g^ve to th^ feoffee or his heirs other 
lands of the same value, in case of the eviction of the feoffee 
or his heirs by any person having a' prior title ;(«) and this warranty 
was binding on the heir of the feoffor whether he derived any lands by 
descent from the feoffor or not,(/) except only in the case of the war- 
ranty commencing, as it is said, by disseisin ; that is, in the case of the 
feoffor making a feoffment with warranty of lands of which he, by that 
very act,(gr) disseised some person, (A) in which case it was too palpable 
a hardship to make the heir answerable for the misdeed of his ancestor. 
But even with this exception, the right to bind the heir by warranty 
was found to confer on the ancestor too great a power ; thus, a hus- 
band, while tenant by the curtesy of his deceased wife's lands, could, 
by making a feoffment of such lands with warranty, deprive his son of 
the inheritance ; for the eldest son of the marriage would usually be 
heir both to his mother and to his father ; as heir to his mother he 
would be entitled to her lands, but as heir of his father he was bound 

(rf) 4 Edw. I. Stat. 3, c. 6; 2 Inst. 2Y5 ; Co. Litt. 384 a. n. (1). 

(e) Co. Litt. 365 a. (/) Litt. s. 712. 

Iff) Litt. 8. 704 J Co. Litt. 371 a. (A) Litt. ss. 697, 698, 699, 700. 



deed, yet that taketh not away the war- 
ranty that is wrought by force of the word 
dedij but the feoffee may take advantage 
either of the one or the other at his plea- 
sure." 2 Institutes, 275. R. 

1 This was, . however, by virtue of the 
"Statute de bigamis," passed in the year 
1272,-4 Edw. I. ch. 6, which altered the 
common law, by providing that " where is 
contained dedi et coneeasi, to be holden of 
the chief lords of the fief, or of others, and 
not of feoffors or of their heirs, reserving 
no service, without homage, or without the 
foresaid clause, their heirs shall not be 
bounden to warranty, notwithstanding the 
feoffor, during his own life, by force of his 
own gift, shall be bound to warrant;" that 
is to say, where the gift created no tenure 
between the grantor and grantee, the word 
dedij implied a warranty merely by the do- 
nor during his life, and not one which would 
impose an obligation on his heirs, and as, a 



few years after this, the statute of Quia emp- 
tores, 18 Edw. I. c. 1, prohibited subinfeuda- 
tion, by declaring, that it should be lawful 
for every freeman to sell his lands at his 
own pleasure, and that the feoffee should 
hold the lands of the chief lord of the fee 
by such service and customs as his feoffor 
was bound to before, it followed that the 
statute de higamU applied to every case ex- 
cept two, namely, where a gift was made 
directly from the chief lord of the fee, or 
where it left a reversion in the donor. Co. 
Lilt. 384 b; Fitz. Nat. Brev. 134. And it 
was owing to the combined effect of these 
two statutes that express warranties became 
thenceforward almost universal, and were 
termed warranties m deed, as distinguished 
from the others, which were termed war- 
ranties in law, <* because in judgment of law 
they (that is, the words from which warranty 
was implied) amount to a warranty, without 
this verb varrantizoJ^ Co. Litt. 384 a. R. 
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by his warranty. This particular case was the first in which a restraint 
was applied by parliament to the effect of a warranty, it having been 
enacted,(i) that the son should not, in such a case, be barred by the 
warranty of his father, unless any heritage descended to him of his 
father's side, and then he was to be barred only to the extent of the 
value of the heritage so descended. The force of a warranty was 
afterwards greatly restrained by other statutes, enacted to meet other 
cases ;(iy and the clause of warranty having long been disused in 
modern conveyancing, its chief force and effect have now been removed 
by clauses of two modern statutes, passed *at the recommenda- r*4AQ-i 
tion of the real property commissioners. (Z)^ 

In addition to an express warranty, there were formerly some words 
used in conveyancing, which in themselves implied a covenant for quiet 
enjoyment ; and one of these words, namely, the word demise^ still 
retains this power. Thus, if one man demises and lets land to another 
for so many years, this word demise operates as an absolute covenant 
for the quiet enjoyment of the lands by the lessee during the term.(w)^ 

(t) Stat. 6 Edw. I. c. 3. 

(k) Stat De donis, 13 Edw. I. c. 1, as constraed by the judges, see Go. Litt. 3*73 b, n. 
(2); Vaughaa, 375; slat. 11 Hen. VII. c. 20 ; 4 & 5 Anne, c. 16, s. 21. 
(I) 3 & 4 Will. IV. c. 27, 8. 39; 3 & 4 Will. IV. c. 74, s. 14. 
(m) Spencer's case, 5 Rep. 17 a; Bac. Ab. tit. Covenant (B). 

^ Thus the statute of 1 1 Hen. VII. c. 20, and such has been the law from rerj early 

provided that a warranty by a tenant in times, Co. Litt. 45 b ; Andrews' case, Cro. 

dower, a tenant for life, a tenant in tail Eliz. 214; Stokes' case, 4 Coke, 81 ; Spen- 

joiutly with the husband, of lands derived cer's case, 5 Id. 16; Style v. Herring, Cro. 

from his ancestor, should be void against Jac. 73, down to the present day, and on 

the heirs next inheritable, unless done with both sides of the Atlantic, Merrill v. Frame, 

their consent: and the statute 4 & 5 Anne, 4 Taunton, 329; Williams v. Burrel, 1 Com. 

c. 16, enacted that all warranties by any Bench, 402; Frost v. Raymond, 2 Caines, 

tenant for life should be void as against 194; Grannis v. Clark, 8 Cowen, 36; Tone 

those in remainder and reversion, and all y. Brace, 11 Paige, 569; Sumner v. Wil- 

coUateral warranties by an ancestor having liams, 8 Mass. 201 ; Dexter v. Manly, 4 

no estate in possession should be void as Cushing, 14, and there would seem to be 

against his heirs. R. little doubt that such a covenant is implied 

> That is to say, these statutes have swept from any words of leasing, for a lease for 
away all real actions, including, of course, years is regarded less as a conveyance of 
those of warrantia chartce and voucher, which an estate, than as a contract for the posses- 
were the ancient reme^^ies on a warranty, sion, Black v. Gilmore, 9 Leigh, 448. But 
See, passim, Rawle on Covenants for Title, although such words may, in the creation 
8, 205. R. of a lease, imply a covenant, they do not 

3 In other words, on the creation of an in its assignment, Landydale v. Cbeyney, 

estate less than freehold, a covenant for the Cro. Eliz. 157 ; Waldo v. Hall, 14 Mass. 

title is implied from the words of leasing ; 486, for the object of the assignment is, in 
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But if the lease should contain an express covenant by the lessor for 
quiet enjoyment, limited to his own acts only, such express covenant 
showing clearly what is intended will nullify the implied covenant, which 
the word demise would otherwise contain. (»)^ So, as we have seen, the 
word give formerly implied a personal warranty ; and the word grant 
was supposed to have implied a warranty, unless followed by an express 
covenant, imposing on the grantor a less liability.(oy An exchange and 
a partition between coparceners have also until recently implied a 
mutual right of re-entry, on the eviction of either of the parties from 
the lands exchanged or parti tioned.(p)' And, by the Registry Acts for 



(n) Noke'9 case, 4 Rep. 80 b. 

(p) Bastard's casei 4 Rep. 121 (a). 



(o) See Co. Litt. 384 a, n. (1). 



general, to put the assignee in place of the 
lessee, and when that is done, the assignor 
ceases to have anj farther concern with the 
contract, unless he has bound himself bj ex« 
press covenants, Blair v. Rankin, 11 Missouri, 
442. In the absence of express words of 
leasing, however, it has been held in Eng- 
land, Granger v. Collins, 6 Mees. k Wels. 
460, and in New York, Baxter v. Rjerss, 
13 Barbour, 284, that a contract amonnting 
to such a covenant cannot be created or 
implied from the mere relation of landlord 
and tenant ; but, in a recent case in Penn- 
sylvania, a different view has been taken, 
Maule V. Ashmead, 8 Harris, 482 ; Carson 
V. Godley, 2 Casey, 117 [and see the re- 
marks of Denio, J. on the case of Baxter v. 
Ryerss in Mayor of New York v. Mabie, 3 
Keman, 159]. The effect of the words of 
leasing is not only to create a covenant for 
the quiet enjoyment of the demised premi- 
ses, but alio a covenant that the lessor had 
the power to demise them, Holden y. Taylor, 
Hobart's Rep. 12 ; Line v. Stevenson, 5 
Ring. New Cas. 183 ; Grannis v. Clark, 8 
Cowen, 36 ; Crouche v. Fowle, 9 New Hamp. 
219. R. 

1 In other words, the maxim eagcnrettum 
facit cutare taciturn will apply. Thus, where 
in Noke's case, cited in the text, the lessor, 
after employing the words demUe and grant^ 
which imported a warranty for the acts of 
all persons whomsoever, added a covenant 
for quiet enjoyment, << without eviction by 
the lessor, or any claiming under him," it 
was held that << the said express covenant 



qualified the generality of the covenant in 
law, and restrained it by the mutual con- 
sent of both parties, that it should not ex- 
tend farther than the express covenant;" 
and this doctrine has since been repeatedly 
recognized, Frontin v. Small, 2 Lord Raym. 
419; Merrill v. Frame, 4 Taunton, 329; 
Schlencker v. Moxsy, 3 Barn, k Cress. 792 
(E. C. L. R. vol. 10) ; Line v. Stevenson, 5 
Ring. New Cas. 183 (B. C. L. R. vol. 35.) 

' There was never, however, more than 
a fuppontion that a warranty was, in the 
case of a freehold, implied from the word 
grant. There are dicta to that effect in Man 
Y. Ward, 2 Atkins, 238, and Browning ▼. 
Wright, 2 Bos. APuL 13; but in Frost v. 
Raymond, 2 Caines* Rep. 188, Ch. J. Kent 
showed clearly, that such a doctrine had no 
foundation in the common law. R. 

' By the common % law, a warranty was 
implied in every exchange, "for the word 
exeambiumj doth imply a warranty," Go. 
Litt. 384, as also in the case of a partition, 
and in both of these species of assurance, 
there was also a condition, which, in case 
of eviction of either party, gave a right of 
re-entry upon the other' portion. When, 
however, a coparcener took advantage of 
the condition, she defeated the partition in 
the whole ; but when she vouched by force 
of the warranty, she merely recovered re- 
compense for the part that was losu Bus- 
tard's case, 4 Coke, 121. Both the war- 
ranty and condition only held, however, in 
privity of estate ; and hence where one par- 
cener aliened, and thus severed the connec- 
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Yorkshire, the words grants hargain^ andnell^ in a deed of bargain and 
sale of an estate in fee simple, enrolled in the Register OfBce, imply 
covenants for the quiet enjoyment of the lands against the bargainor, 
his heirs and assigns, and all claiming under him, and also, for further 
assurance thereof, by the bargainor, his heirs and assigns, and all 
claiming under him, unless restrained by express words. (9)^ The word 
grant J by virtue of some other acts *of parliament, also implies r:»:4i a-i 
covenants for the title, (r) But the act to amend the law of ^ -' 
real property now provides that an exchange or a partition of any tene- 
ments or hereditaments made by deed shall not imply any condition in 
law ; and that the word give or the word grant in a deed shall not imply 
any covenant in law in respect of any tenements or hereditaments, 
except so far as the word give or the word grant may by force of any 
act of parliament imply a covenant.(«) The author is not aware of any 
act of parliament by force of which the word give implies a covenant. 

(q) Stat. 6 Anne, c.35, ss. 30, 34; 8 Geo. II. c. 6, 8. 35. 

(r) As in conveyances by companies under the Lands Glauses Gonsolidation Act, 1845, 
Stat. 8 & 9 Vict. c. 18 s. 132 ; and in the conveyances to the governors of Qaeen Anne's 
Bounty, stat. 1 & 2 Vict. c. 20, s. 22. Gonveyances by joint stock companies registered 
under the Joint Stock Gompanies Act, 1856 (now repealed), also implied covenants for 
title. Stot 19 k 20 Vict. c. 47, s. 46. 

(«) Stat. S kd VicL c. 106, s. 4, repealing 7 & 8 Vict. c. 76, s. 6. 

tion between herself and her coparcener, case of an exchange is, that it makes what is 
the condition and warranty were lost. The termed " a double title;" that is to say, upon 
statute of 31 Hen. VIII. c. 1, which first the sale of either of the exchanged proper- 
gave to joint tenants and tenants in com- ties, the title to the other must also be 
mon the right of partition by writ, gave also examined, Preston on Abstracts, 89 ; in 
the right to the warranty, but makes no England the statute of 8 & 9 Victoria, c. 
mention of the condition, which therefore, 106 (there was a previous and more limited 
in the cases of partition between joint ten- one of 4 & 5 Will. TV. c. 30, { 24, 25), has 
ants and tenants in common, neither exists provided, that deeds of exchange shall pro- 
bj common law or by statute ; and it has spectively have no longer the effect of crea- 
been held, that unless the partition be by ting any warranty, or right of re-entry, or 
writ, neither warranty nor condition are implied covenant by implication. R. 
implied, Weiser v. Weiser, 5 Watts, 279 ; * Within a few years from the passage of 
though the case of tenants in common by the statute of Anne here referred to, one 
deaceni has, in Pennsylvania, been likened substantially similar, though less carefully 
to that of coparceners ; and, therefore, in a drawn, was enacted in Pennsylvania, and 
partition by deed between them, both war- has since been copied, with more or less 
raniy and condition should be considered as exactness, in the states of Delaware, Yirgi- 
implied, Patterson v.Laning, 10 Watts, 135. nia, Indiana, Illinois, Alabama, Missouri, 
The better remedy upon su6h a warranty Michigan, Mississippi, Iowa, and Arkansas. 
has been suggested to be a bill in equity for A more particular reference to these several 
contribution and reimbursement, Sawyer v. local statutes, and then: effect, will be found 
Gator, 8 Humphries, 259. A practical in- in the 10th chapter of Rawle on Covenants 
conyenience of the implied warranty in the for Title. R, 



400 OP TITLE. 

The absence of a warranty is principally supplied in modern times by 
a strict investigation of the title of the person who is to convey; 
although, in most cases, covenants for title, as they are termed, are 
also given to the purchaser. On the sale or mortgage of copyhold 
lands these covenants are usually contained in a deed of covenant to 
surrender, by which the surrender itself is immediately preceded,(0 the 
whole being regarded as one transaction.(i«) By these covenants, the 
heirs of the vendor are always expressly bound ; but, like all other 
similar contracts, they are binding on the heir or devisee of the coven- 
antor to the extent only of the property which may descend to the one, 
r*4in ^^ ^® devised to the *other.(t;) Unlike the simple clause of 
warranty in ancient days, modern covenants for title are five in 
number, and few conveyancing forms can exceed them in the luxuriant 
growth to which their verbiage has attained. (te^) The first covenant is, 
that the vendor is seised in fee simple ; the next, that he has good right 
to convey the lands ; the third, that they shall be quietly enjoyed ; the 
fourth, that they are free from incumbrances ; and the last, that the 
vendor and his heirs will make any further assurance for the convey- 
ance of the premises which may reasonably be required. At the pres- 
ent day,* however, the first covenant is usually omitted, the second being 
evidently quite suflBcient without it ; and the length of the remaining 
covenants has of late years somewhat diminished. These covenants for 
title vary in comprehensiveness, according to the circumstances of the 
case.^ A vendor never gives absolute covenants for the title to the 
lands he sells, but always limits his responsibility to the acts of those 
who have been in possession since the last sale of the estate f so that 

{t) By Stat. 13 & 14 Vict. c. 97, such a deed of coyenant is now charged with a duty 
of 10«. and if the ad valorem duty on the sale or mortgage is less thnn that sum, then a duty 
of equal ambnnt only is payable, with a progressive duty similar to that on a purchase. 
See ante, pp. 176, 177. 

(u) Bidden v. Riddell, 7 Sim. 529. (v) Ante, pp. 74, 75. 

(w) See Appendix (0). 

^ In some of the United States, more par- unfrequently the only one employed. See, 
Ucularly the Northern and Middle states, passim, Rawle on Covenants, ch. i and xi. 
with the exception of Pennsylvania, it is A usual form of those used at the present 
believed to be customary to insert most or day in England will be found, infra, at page 
all of the covenants for title mentioned in 448 of the Appendix to this volume. R. 
the text, though they are much more briefly > Such is certainly the universal practice 
couched than in English conveyancing. But in England ; and it is, perhaps, the usual 
in Pennsylvania, and the Southern and practice in the United States, wherever the 
Western states, the covenant of warranty title is carefully examined In many parts 
(which is a sort of adaptation of the old of this country, however, a purchaser gene- 
warranty to the form of covenant) is not rally expects, and a vendor rarely hesitates 
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if the land should have heen purchased by his father, and so have 
descended to the vendor, or have been left to him by his father's will, 
the covenants will extend only to the acts of his father and himself ;{x) 
but, if the vendor should himself have purchased the lands, he will 
covenant only as to his own act8,(y) and the purchaser must ascertain, 
by an examination of the previous title, that the vendor purchased what 
he may properly re-sell, A mortgagor, on the other hand, always gives 
absolute covenants for title ;* for those who lend money are accustomed 
to require every possible security for its re-payment : and notwithstand- 
ing these absolute covenants, the title is investigated on every mort- 
gage, with equal, and indeed with greater ^strictness, than on r*4i oi 
a purchase.* When a sale is made by trustees, who have no 
beneficial interest in the property themselves, they merely covenant 
that they have respectively done no act to encumber the premises.' If 
the money is to be paid over to A. or B. or any persons in fixed 
amounts, the persons who take the money are expected to covenant for 
the title ;{z) but, if the money belongs to infants, or other persons who 
cannot covenant, or is to be applied in payment of debts or for any sim- 
ilar purpose, the purchaser must rely for the security of the title solely 
on the accuracy of his own investigation. (a) 

The period for which the title is investigated is the last sixty years ;(J) 
and every vendor of freehold property is bound to furnish the intended 
purchaser with an abstract of all the deeds, wills and other instruments 

(z) Sagd. Vend, k Par. 463, 13th ed. (y) See Appendix (G). 

(x) Sugd. Vend, k Pur. 464, 18th ed. (a) Ibid. 463. 

(6) Cooper y. Emery, 1 Phill. 388. 

to give a covenant of general warranty, as it Calvert v. Sebright, 15 £ng. Law k Eq. Rep. 
seems to be sometimes thought that if the 125. R. 

latter is only willing to covenant against * In the case, however, of a mortgage 
his own acts, he must know there is some- given for the purchase-money of land, the 
thing defective about the prior title. But, covenants, no matter how general, are al- 
on the other hand, it might be said, that ways held to be restrained to the acts of the 
unless there were something wrong about mortgagor, Rawle on Covenants, 457, as 
the title, the purchaser would not have re- otherwise he would be prevenlsd or estopped 
quired a general covenant; and it is be- from availing himself of the covenants he 
lieved that no presumption of notice of a had himself received from his vendor upon 
defect in the title can properly arise either the sale. R. 

from the presence or the absence of general * And such is the usual covenant em- 
eovenants. R. ployed in such cases on this side of the At- 

1 So, also, it has been said, that in com- lantic. It is the practice, however, in Eng- 
mon leases, as the title is not inspected, the land to Insist in such cases on covenants 
lessor should covenant against all persons from the parties beneficially interested. R. 
whomsoever. Barton's Conveyancing, 76 ; 
26 
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which have been executed, with respect to the lands in question, during 
that period ; and also-to give him an opportunity of examining such 
abstract with the original deeds, and with the probates or office copies 
of the wills ; for, in every agreement to sell is implied by law an agree- 
ment to make a good title to the property to be sold.({?) The proper 
length of title to an advowson is, however, 100 years,(c?) as the pre- 
sentations, which are the only fruits of the advowson, and, consequently, 
the only occasions when the title is likely to be contested, occur only 
at long intervals. On a purchase of copyhold lands, an abstract of the 
copies of court roll, relating to the property for the last sixty years, is 
delivered to the purchaser. And even on a purchase of leasehold pro- 
r*413T P^^^y^ *^® purchaser is strictly entitled to a sixty yearV * title ;(e) 
that is, supposing the lease to have been granted within the 
last sixty years, so much of the title of the lessor must be produced as, 
with the title to the term since its commencement, will make up the full 
period of sixty years.^ 

It is not easy to say how the precise term of sixty years came to be 
fixed on as the time for which an abstract of the title should be required.^ 
It is true, that by a statute of the reign of Hen. VIII.(/) the time 
within which a writ of right (a proceeding now abolished)(^) might 
be brought for the recovery of lands was limited to sixty years ; but 
still in the case of remainders after estates for life or in tail, this statute 
did not prevent the recovery of lands long after the period of sixty 
years had elapsed from the time of a conveyance by the tenant for life 
or in tail ; for it is evident, that the right of a remainder-man, after an 
estate for life or in tail, to the possession of the lands does not accrue 
until the determination of the particular estate.(A) A remainder after 

(e) Sugd. Vend. & Pur. 281, 13th ed. [Rawle on Covenants for Title, 562, etc.] 
(d) Ibid. 307. 

(«) Purvis V. Rayer, 9 Price, 488 ; Souter v. Drake, 5 B. & Adol. 992 (B. C. L. R. 
vol. 27.) 

(/) 32 Hen. VIII. c. 2 ; 3 Black. Com. 196. (y) By stat. 3 & 4 Will. TV. c. 27, 8. 36. 
(A) Ante, p. 333. See Sugd. Vend, k Pur. 609, 11th ed. 

1 And upon the sale of a reversionary in- United States, requires a title of sixty years 

terest, the abstract roust go back sufficiently to be produced. In the older states, the title 

f^T to show its creation, and should also is often traced back more than twice that 

show that the estate has been enjoyed in period, to the first grants from the colonial 

possession conformably with the instrument governments ; though it is presumed that if 

which created the reversionary interest. 1 a satisfactory title for sixty years could be 

Jarman*s Conveyancing, by Sweet, 61. R. shown, the purchaser would be compelled 

< It cannot be said that there is any to accept it as marketable. R. 

settled rule of conveyancing which, in the 
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an estate tail may, however, be barred by the proper means ; but a 
remainder after a mere life estate cannot. The ordinary duration of 
human life is therefore, if not the origin of the rule requiring a sixty 
years* title, at least a good reason for its continuance. For, so long as 
the law permits of vested remainders after estates for life, and forbids 
the tenant for life, by any act, to destroy such remainders, so long must 
it be necessary to carry the title back to such a point as will afford a 
reasonable presumption that the first person ^mentioned as 1-4:414-1 
having conveyed the property was not a tenant for life merely, 
but a tenant in fee simple.(i) 

The abstract of the title will of course disclose the names of all par- 
ties, who, besides the vendor, may be interested in the lands ; and the 
concurrence of these parties must be obtained by him, in order that an 
unincumbered estate in fee simple may be conveyed to the purchaser. 
Thus, if the lands be in mortgage, the mortgagee must be paid off out 
of the purchase money, and must join to relinquish his security and 
convey the legal e8tate.(4)^ If the wife of the vendor would, on his 
decease, be entitled to dower out of the lands,(Z) she must release her 
right and separately acknowledge the pui'chase deed.(m) And when 
lands were sold by trustees, and the money was directed to be paid over 
by them to certain given persons, it was formerly obligatory on the pur- 
chaser to see that such persons were actually paid the money to which 
they were entitled, unless it were expressly provided by the instrument 
creating the trust, that the receipt of the trustees alone should be an 
effectual discharge.(w) The duty thus imposed being often exceedingly 
inconvenient, and tending greatly to prejudice a sale, a declaration, that 
the receipt of the trustees should be an effectual discharge, was usually 
inserted, as a common form, in all settlements and trust deeds.^ The act 
to simplify the transfer of property(o) provided that the bond fide payment 
to, and the receipt of, any person, to whom any money should be payable 
upon any express or implied trust, or for any limited purpose, should 
effectually discharge *the person paying the same from seeing r#4-i c-i 
to the application or being answerable for the misapplication 

(t) See Mr. Brodie'8 opinion, 1 Hayes's Conveyancing, 564 ; Sugd. Vend, k Par. 305, 
13th ed. 

(Jk) Ante, p. 392. {}) Ante, p. 214. (m) Ante, p. 213. 

(n) Sngd. Vend, k Par. 641, 13th ed. (0) Stat. 7 & 8 Vict. c. 76, s. 10. 

1 Unless, of coarse, as often happens, the monej. R. 

parchaser agrees to take subject to the in- > See as to this in the United States, ante, 

cnmbrance, in which case its amount is note to p. 401. 
deducted from that of the consideration 
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thereof, unless the contrary should be expressly declared by the instru- 
ment creating the trust. But this act was shortly afterwards repealed, 
without, however, any provision being made for such instruments as had 
been drawn without any receipt clause upon the faith of this enact- 
ment.(p) Subsequently it was enacted that the band fide payment to 
and the receipt of any person to whom any purchase or mortgage money 
should be payable upon any express or implied trust, should eflPectually 
discharge the person paying the same from seeing to the application, or 
being answerable for the misapplication thereof, unless the contrary 
should be expressly declared by the instrument creating the trust or 
8ecurity.(j) And at length it has again been generally provided that 
the receipts in writing of any trustees or trustee for any money pay- 
able to them or him, by reason or in the exercise of any trusts or pow- 
ers reposed or vested in them or him, shall be suflScient discharges for 
the money thereii^ expressed to be received, and shall effectually exon- 
erate the persons paying such money from seeing to the application 
thereof, or from being answerable for any loss or misapplication 
thereof, (r) 

Supposing, however, that, through carelessness in investigating the 
title, or from any other cause, a man should happen to become pos- 
sessed of lands, to which some other person is rightfully entitled ; in 
this case it is evidently desirable that the person so rightfully entitled 
to the lands should be limited in tho time during which he may bring an 
action to recover them. To deprive a man of that which he has long 
r*4161 ^^J^y^^j *^^ *still expects to enjoy, will be generally doing 
more harm than can arise from forbidding the person rightfully 
entitled, but who has long been ignorant or negligent as to his rights, 
to agitate claims which have long lain dormant. Various acts for the 
limitation of actions and suits relating to real property have accordingly 
been passed at different time8.(«) By a statute of the reign of George 
Ill.(t) the rights of the crown in all lands and hereditaments are barred 
after the lapse of sixty years. With respect to other persons, the act 
now in force(t^) was passed in the reign of King William lY . at the 

{p) Stat. 8 & 9 Vict. c. 106, 8. 1. {q) Stat. 22 k 23 Vict. c. 35, b. 23. 

(r) Stat 23 k 24 Vict. c. 145, s. 29. 

(«) See 3 Black. Com. 196, 306, 307 ,* stat. 21 Jac. I. c. 16; Sagd. Vend, k Pur. 608, et 
seq. 11th ed. 

[t) Stat. 9 Geo. III. c. 16, amended by stat 24 k 25 Vict c. 62, and extended to the 
Dake of Cornwall by stats. 23 k 24 Vict c. 53, and 24 k 25 Vict. c. 62, a. 2. 

(u) Stat. 3 6 4 Will. lY. c. 27, amended as to mortgagees bj stat 7 WiU. lY. k 1 Yict. 
c. 28. 
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suggestion of the real property commissioners. By this aot, no person 
can bring an action for the recovery of lands but within twenty years 
next after the time at which the right to bring such action shall have 
first accrued to him, or to some person through whom he claims ;(x) and, 
as to estates in reversion or remainder, or other future estates, the right 
shall be deemed to have first accrued at the time at which any such 
estate became an estate in possession.(^) But a written acknowledg- 
ment of the title of the person entitled, given to him or his agent, signed 
by the person in possession, will extend the time of claim to twenty 
years from such acknowledgment.(3) If, however, when the right to 
bring an action first accrues, the person entitled shouid be under disa* 
bility to sue by reason of infancy, coverture, (if a woman), idiocy, lunacy, 
unsoundness of mind, or absence beyond seas, ten years are allowed 
from the *time when the person entitled shall have ceased to ra^AyT-] 
be under disability, or shall have died, notwithstanding the 
period of twenty years above mentioned may have expired,(a) yet, so that 
the whole period do not, including the time of disability, exceed forty 
years ;{b) and no further time is allowed on account of the disability of 
any other person than the one to whom the right of action first ac- 
crues. (<;y By the same act whenever a mortgagee has obtained posses- 
sion of the land comprised in his mortgage, the mortgjigor shall not 
bring a suit to redeem the mortgage but within twenty years next after 
the time when the mortgagee obtained possession, or next after any 
written acknowledgment of the title of the mortgagor, or of his right to 
redemption, shall have been given to him or his agent, signed by the 
mortgagee. ((£) By the same act the time for bringing an action or suit 
to enforce the right of presentation to a benefice is limited to three suc- 
cessive incumbencies, all adverse to the right of presentation claimed, or 
to the period of sixty years, if the three incumbencies do not together 

{z) Sect. 2. See Nepeanv. Doe, 2 Mee. k Wels. 894. 
(y) Sect. 3. See Doe d. Johnson y. Liversedge, II Mee. k Wels. 617. 
(t) Sect. 14. See Doe d. Carzon t. Edmonds, 6 Mee. k Wels. 295. 
(a) Sect. 16. (b) Sect. 17. (e) Sect. 18. 

(d) Sect 28. See Hyde v. Dallaway, 2 Hare, 628; Trulock v. Robey, 12 Sim. 402 ; 
Lucas T. Dennison, 13 Sim. 584 ; Stansfield t. Hobson, 16 Beav. 236. 

1 The student will find the statutes upon semble those of the Bnglish statutes referred 

the subject of limitation in the United States to in the text, and thougli the period of limi- 

coUected in the Appendix to Mr. Angell's tation which they establish is far from uni- 

Treatise on Limitations, and a note on what form, yet the average time is nearer twenty 

constitutes adverse possession, in 2 Smith's years than any other. In Pennsylvania it is 

Lead. Cas. 697 (6 Am. Ed.), Nepean v. Doe. twenty-one years. B. 

The general features of these local acta re- 
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amount to that time ;{e) but whatever the length of the incumbencies, no 
such action or suit can be brought after the expiration of 100 years' from 
the time at which adverse possession of the benefice shall have been ob- 
tained.(/) Money secured by mortgage or judgment, or otherwise 
charged upon land, and also legacies, are to be deemed satisfied at the 
end of twenty years, if no interest should be paid, or written acknowl- 
edgment given in the meantime.(5r)' The right to rents, whether rents 
r*4181 ^®^^^^® ^^ *rents charge, and also the right to tithes, when in 
the hands of laymen,(A) is subject to the same period of limita- 
tion as the right to land.(i) And in every case where the period limited 
by the act is determined, the right of the person who might have brought 
any action or suit for the recovery of the land, rent or advowson in 
question within the period, is extinguished. (Z;) 

The several lengths of uninterrupted enjoyment which will render in- 
defeasible rights of common, ways and watercourses, and the use of light 
for buildings, are regulated by another act of parliament,(Z) of by no 
means easy construction, on which a large number of judicial decisions 
have already taken place. 

((j) Sect. 30. (/) Sect. 33. 

(ff) Sect. 40. This section extends to legacies payable oat of personal estate } Sbep- 
pard T. Duke, 9 Sim. 567. And in this case absence beyond seas is now no disability. 
Stat. 19 & 20 Vict. c. 97, s. 10. 

(h) Dean of Bly v. Bliss, 2 De Qex, M. & G. 450. 

(t) Stat. 3 & 4 Will. IV. c. 27, s. 1. As to the time required to support a claim of 
modus decimandij or exception from or discbarge of tithes, see stat. 2 & 3 Will. IV. c. 100, 
amended by stat. 4 & 5 Will. IV. c. 83 ; Salkeld t. Johnston, 1 Mac. k Gord. 242. The 
circamstances under which lands may be tithe free are well explained in Burton's Com- 
pendium, ch. 6, sect. 4. 

(k) Sect. 34; Scott y. Nixon, 3 I>ra. k War. 388 ; De BeaavcMr v. Owen, 6 Ex. Rep. 166. 

(0 Stat. 2 & 3 Will. IV. c. 71. 

^ It will be remembered that long pre* referred to in the text. In Penasylrania, by 
Tious to this statute of Will. IV. courts bad, an act passed April 27tb, 1855, it is pro- 
by analogy to the statutes of limitation as to vided that in all cases where no payment, 
land, established the artificial presumption claim or demand shall hare been made on 
that where payment of a bond or other spe- account of or for any ground rent, annuity, 
cialty was not demanded for twenty years, or other charge upon real estate for iwenty- 
and there was no payment of interest or one years, or no declaration or knowledge 
other circumstance to show that it was still of the existence thereof shall bare been 
in force, payment or release was to be pre- made within that period, by the owner of 
sumed, Hothershell t. Bowes, 6 Modem, the premises subject to such ground rent, 
32 ; Oswald y. Legh, 1 Term, 271 ; and annuity or charge, a release or exiingnish- 
it is beliered that this common law rule ment thereof shall be presumed, and such 
still prevails in those of the United States ground rent, annuity or charge shall there- 
in which there is no such statute as that after be irrecoverable. R. 
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On any sale or mortgage of lands, all the title-deeds in the hands of 
the vendor or mortgagor, which relate exclusively to the property sold 
or mortgaged, are handed over to the purchaser or mortgagee. The 
possession of the deeds is of the greatest importance ; for if the deeds 
were not required to be delivered, it is evident that property might he 
sold or mortgaged over and over again to different persons, without 
much risk of discovery.^ The only guarantee^ for instance, which a 
purchaser has that the lands he contracts to purchase have not been 
mortgaged, is that the deeds are in the possession of the vendor. It is 
true that, in the counties of Middlesex and York, registries have been 
established, a search in which will lead to the detection of all dealings 
with *the property ;{m) but these registries, though existing in ^^. ^^ 
Scotland and Ireland, do not extend to the remaining counties ^ -' 
of England or to Wales. Generally speaking, therefore, the possession 
of the deeds is all that a purchaser has to depend on: in most cases 
this protection, coupled with an examination of the title they disclose, 
is found to be sufficient ; but there are certain circumstances in which 
the possession of the deeds can afTord no security. Thus, the possession 
of the deeds is no safeguard against an annuity or rent-charge payable 
out of the lands ; for the grantee of a rent-charge has no right to the 
deeds.(n) So the possession of the deeds, showing the conveyance to 
the vendor of an estate in fee-simple, is no guarantee that the vendor 
is not now actually seised only of a life-estate ; for, since he acquired 
the property, he may, very possibly, have married ; and on his mar- 
riage he may have settled the lands on himself for his life, with remain- 
der to his children. Being then tenant for life, he will, like every other 

(m) See ante, p. 178. 

(n) The writer met lately with an instance in which lands were, from pure inadvert- 
ence, sold as free from incumbrance, when in fact they were subject to a rent-charge, 
which had been granted by the vendor on his marriage to secure the payment of the pre- 
miams of a policy of insurance on his life. The marriage settlement was, as usual, pre- 
pared by the solicitor for the wife ; and the vendor's solicitor, who conducted the sale, but 
had never seen the settlement, was not aware that any charge had been made on the 
lands. The vendor, a person of the highest respectability, was, as often happens, ignorant 
of the legal effect of the settlement he had signed. The charge was fortunately discovered 
by accident shortly before the completion of the sale. 

^ These and the following observations by the author to attend upon its absence ; 

upon the subject of the possession of title- and the expense of registration which, in 

deeds have, by reason of the system of bis opinion, would counterbalance these 

registration in force in all of the United evils, is insignificant, compared to those 

States, almost no application here. The which hang upon almost every transaction 

importance of such a system can hardly be of conveyancing in England. R. 

better exemplified than by the evils shown 
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tenant for life, be entitled to the custody of the deeds ;(o) and if he 
should be fraudulent enough to suppress the settlement, he might make 
a conveyance from himself, as though seised in fee, deducing a good 
title, and handing over the deeds ; but the purchaser, having actually 
r*4201 *<5q^ired by his purchase nothing more than the life interest *of 
•^ the vendor, would be liable, on his decease, to be turned out of 
possession by his children ; for, as marriage is a valuable consideration, 
a settlement then made cannot be set aside by a subsequent sale made 
by the settlor. Against such a fraud as this, the registration of deeds 
seems the only protection. In some cases, also, persons are entitled to 
an interest, which they would like to sell, but are prevented, from not 
having any deeds to hand over. Thus if lands be settled on A. for his 
life, with remainder to B. in fee, A. during his life will be entitled to 
the deeds ; and B, will find great difficulty in disposing of his reversion 
at an adequate price ; because, having no deeds to give up, he has no 
means of satisfying a purchaser that the reversion has not previously 
been sold or mortgaged to some other person. If, therefore, B.'s neces- 
sities should oblige him to sell, he will find the want of a registry for 
deeds the causci of a considerable deduction in the price he can obtain. 
It may here be remarked, that as few people would sell a reversion un- 
less they were in difficulties, equity, whenever a reversion is sold, throws 
upon the purchaser the onus of showing that he gave the fair market 
price for it.(p) 

Where the title-deeds relate to other property, and cannot conse- 
quently be delivered over to the purchaser, he is entitled, at the ex- 
pense of the vendor to a covenant for their production,(j) and also to 
r*42n **^®^*'®^ copies *of such of them as are not enrolled in any 
court of record ;(r) but as the expense thus incurred is usually 
great, it is in general thrown on the purchaser, by express stipulation 
in the contract. The covenant for the production of the deeds will run, 
it is said, with the land ; that is, the benefit of such a covenant will 
belong to every legal owner of the land sold for the time being ;(«) and 

(o) Sugd. Vend, k Pur. 468, 11th ed. 

(p) Lord Aldborough v. Trje, 7 CI. & Pin. 436; DavieB v. Cooper, 5 Mj. k Or. 270; 
Sugd. Vend, k Pur. 235, 13tb ed. ; Edwards v. Burt, 2 De Oex, M. k G. 56. 

(g) Sugd. Vend, k Pur. 376, 13tb ed. ; Cooper v. Emerj, 10 Sim. 609. Bj stat 13 k 
14 Vict. c. 97, the stamp duty oo a separate deed of covenant for the producUoo of title 
deeds on a sale or mortgage is lOr, and if the ad valorem dutj on the sale or mortgage is 
less than that sum, then a duty of equal amount only is payable, with a progressive duty 
similar to that on a purchase. See ante, p. 176. 

(r) Sugd. Vend, k Pur. 373, 13th ed. (#) Ibid. 377. 
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tbe better opinion is, that the obligation to perform the covenant will 
also be binding on every legal owner of the land, in respect of which 
the deeds have been retained.(«) Accordingly, when a purchase is made 
withoat delivery of the title-deeds, the only deeds that can accompany 
the lands sold are the actnal conveyance of the land to the purchaser, 
and the deed of covenant to produce the former title-deeds. On a fu- 
ture sale, therefore, these deeds will be delivered to the new purchaser, 
and the covenant, running with the land, will enable him at any time to 
obtain production of the former deeds to which the covenant relates. 

When the lands sold are situated in either of the counties of Middle- 
sex or York, search is made in the registries established for those coun- 
ties :{t) this search is usually confined to the period which has elapsed 
from the last purchase-dee^, — the search presumed to have been made 
on hehalf of the former purchaser being generally relied on as a suffi- 
cient guarantee against latent incumbrances prior to that time ;^ and a 
memorial of the purchase deed is of course duly registered as soon as 
possible after its execution. As to lands in all other counties also, 
there are certain matters affecting the title, of which every purchaser 
can readily obtain information. Thus, if any estate tail has existed in 
the lands, the purchaser can always learn whether or not it has been 
^barred ; for the records of all fines and recoveries, by which r«4221 
the bar was formerly effected,(ti) are preserved in the offices of 
the Court of Common Pleas ; and now, the deeds which have been sub- 
stituted for those assurances are enrolled in the Court of Chancery .(rr) 
Conveyances by married women can also be discovered by a search in 
the index, which is kept in the Court of Common Pleas, of the certifi- 
cates of the acknowledgment of all deeds executed and acknowledged 
by married women.(y) So, we have 8een,(z) that debts due from the 
vendor, or any former owner, to the crown, or secured by judgment 
prior to the 23d of July, 1860, together with suits which may be pend- 
ing, concerning the land, all which are incumbrances on the land, are 
always sought for in the indexes provided for the purpose in the office 

(/) Ante, p. 178. (u) Ante, pp. 44, 46. 

{z) Ante, pp. 46, 48. As to fines and recoveries in Wales and Cheshire, see stat 6 A 6 
Vict c. 32. 

(y) Stat 3 & 4 Will. IV. c. 74, ss. 87, 88 ; ante, p. 213. See JoUj t. Handcock, Ex. 16 
Jar. 550 ; S. C. 7 Exch. Rep. 820. 

{t) Ante, pp. 81, 84, 85. 

> This presumption would be far from produced, it is proper and usual to carry 
being a safe guide ; and in practice here, the searches back as far as the circnmstan* 
unless the prior certificates of search are ces of the title may require. R. 
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of the Court of Common Pleas. Life annuities, also, which may have 
been charged on the lands for money or money's worth prior to August, 
1854, may generally be discovered by a search in the office of the Court 
of Chancery, among the memorials of such annuitie8.(a) And those 
which have been granted since the 26th of April, 1855, otherwise than 
by marriage-settlement or will, may be found in the registry now estab- 
lished in the Court of Common Pleas.(6) And, lastly, the bankruptcy 
or insolvency of any vendor or mortgagor may be discovered by a 
search in the records of the Bankrupt or Insolvent Courts ; and it is 
the duty of the purchaser's or mortgagee's solicitor to make such 
search, if he has any reason to believe that the vendor or mortgagor is 
or has been in embarrassed circumstances.(c) 

r^j^QQi '''Some mention should here be made of two acts of parliament 
which have recently been passed, one of which is intituled, " An 
Act to facilitate the Proof of Title to and the Conveyance of Real Es- 
tates,"(d) and the other, "An Act for obtaining a Declaration of Title."(«) 
The latter of these acts empowers persons claiming to be entitled to land 
in possession for an estate in fee simple, or claiming power to dispose of 
such an estate, to apply to the Court of Chancery by petition in a sum- 
mary way for a declaration of title. The title is then investigated by 
the Court, and if the Court shall be satisfied that such a title is shown 
as it would have compelled an unwilling purchaser to accept, an order 
is made establishing the title, subject, however, to appeal as mentioned 
in the act. 

The former act establishes an office of land registry, and contains 
provisions for the official investigation of titles, and for the registration 
of such as appear to be good and marketable. Lands may be registered 
either with or without an indefeasible title. For the provisions of this 
act reference should be made to the act itself. It has not yet attained 
sufficient success to justify any lengthened account of it in an element- 
ary work like the present. The system of official investigation of title 
once for all is a good one. Compensation, however, ought to be made 
to those whose estates may by any error be taken from them in their ab- 
sence. When land is once registered under this act, it ceases, if situate 

(a) Ante, p. 306. The lands charged are not, however, necessarily mentioned in the 
memorial. 

(6) Ante, pp. 305, 306. (c) Cooper v. Stephenson, Q. B. 16 Jar. 424. 

(rf) Stat. 25 k 26 Vict. c. 63. (e) Stat. 25 k 26 Vict. c. 67. 
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in Middlesex or Yorkshire, to be subject to the county registry of deeds. 
All land which is placed under the operation of the act becomes subject 
to the system of registration thereby established. If the act should 
lead to an efficient system of registration of assurances throughout the 
kingdom, it would, in the author's opinion, be the means of conferring 
a great *benefit on the community. This, however, cannot be ad- r*494-| 
vantageously done without resort to the printing of registered 
deeds and of probates of wills, and above all the abolition of payment 
by length. The author's views on this subject will be found in a paper 
read by him before the Juridical Society, on the 24th of March, 1862, 
intituled '^ On the true Remedies for the Evils which affect the Trans- 
fer of Land,"(/) and to which he begs to refer the reader. 

Such is a very brief and exceedingly imperfect outline of the methods 
adopted in this country for rendering secure the enjoyment of real pro- 
perty when sold or mortgaged. It may perhaps serve to prepare the 
student for the course of study which still lies before him in this direc- 
tion. The valuable treatise of Lord St. Leonards on the law of vendors 
and purchasers of estates will be found to afford nearly all the practical 
information necessary on this branch of the law. The title to purely 
personal property depends on other principles, for an explanation of 
which the reader is referred to the author's treatise on the principles of 
the law of personal property. From what has already been said, the 
reader will perceive that the law of England has two different systems 
of rules for regulating the enjoyment and transfer of property ; that the 
laws of real estate, though venerable for their antiquity, are in the 
same degree ill adapted to the requirements of modern society ; while 
the laws of personal property, being of more recent origin, are propor- 
tionably suited to modern times. Over them both has arisen the juris- 
diction of the Court of Chancery, by means of which the ancient strict- 
ness and simplicity of our real property laws have been in a measure 
rendered subservient to the arrangements and modifications of owner- 
ship, which the various necessities of society have *required. r*4251 
Added to this have been continual enactments, especially of late 
years, by which many of the most glaring evils have been remedied, but 
by which, at the same time, the symmetry of the laws of real property 
has been greatly impaired. Those laws cannot indeed be now said to 
form a system : their present state is certainly not that in which they 

(/) Published in a separate form, by H. Sweet, 3, Chancery Lane. 
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can remain. For the future, perhaps the wisest course to be followed 
would be to aim as far as possible at a uniformity of system in the laws 
of both kinds of property ; and, for this purpose, rather to take the 
laws of personal estate as the model to which the laws of real estate 
should be made to conform, than on the one hand to preserve untouched 
all the ancient rules, because they once were useful, or, on the other, 
to be annually plucking off, by parliamentary enactments, the fruit 
which such rules must, until eradicated, necessarily produce. 



•APPENDIX. [*427] 



(A.) 

Referred to, page 94. 

The case of Maggleton v. Barnett was shortly as follows: — (a) Edward 
Muggleton purchased in 1772 certain copyhold property, held of a manor in 
which the custom was proved to be, that the land descended to the youngest 
son of the person last sebed, if he had more than one ; and if no son, to the 
daughters as parceners; and if no issue, then to the youngeat brother of the 
person last seUed, and to the youngest son o/sttch youngest brother. There was, 
however, no formal record upon the rolls of the court of the custom of the manor 
with respect to descents, but the custom was proved by numerous entries of 
admission. The purchaser died intestate in 1812, leaving two granddaughters, 
the only children of his only son, who died in his lifetime. One of the grand- 
daughters died intestate and unmarried, and the other died leaving an only son, 
who died in 1854 without issue, and apparently intestate, and who was the 
person last seised. On his death the youngest son of the youngest brother of 
the purchaser brought an ejectment, and the Court of Exchequer, by two against 
one, decided against him. On appeal, this decision was confirmed by the Court 
of Exchequer Chamber, by four judges against three. But much as the judges 
differed among themselves as to the extent of the custom among collaterals, 
they appear to have all agreed that the act to amend the law of inheritance had 
nothing to do with the matter. The act, however, expressly extends to lands 
descendible according to the custom of borough English or any other custom ; 
and it enacts that in every case '^descent shall be traced from the r^e^ooi 
purchaser. Under the old law, seisin made the stock of descent. By ^ -^ 
the new law, the purchaser is substituted in every case for the person last seised. 
The legislature itself has placed this interpretation upon the above enactment. 
A well known statute, commonly call the Wills Act,(6} enacts, ^' that it shall be 
lawful for every person to devise or dispose of by his will, executed in manner 
hereinafter required, all real estate which he shall be entitled to, either at law 
or in equity, at the time of his death, and which, if not so devised or disposed 
of J toould devolve upon the heir at law or customary heir of him, or, if he became 

(a) The substance of these obseryations has already appeared in letters to the editor 
of the " Jarisi'' newspaper, 4 Jar., N. S. Part 2, pp. 6, 56. 

(b) Stat. 7 Will. IV. k 1 Vict. c. 26, s. 3, ante, p. 187. 
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entitled hy descent, of his ancestor,*' Now the old doctrine of possessio frairts 
was — that if a purchaser died seised, leaving a son and a daaghter by his 
first wife, and a son by his second wife, and the eldest son entered as heir to his 
father, the possession of the son made his sister of the whole blood to inherit as 
his heir, in exclusion of his brother of the half-blood; but if the eldest son did 
not enter, his brother of the half-blood was entitled as heir to his father, the 
purchaser. This doctrine was abolished by the statute. Descent in every case 
is to be traced from the purchaser. Let the eldest son enter, and remain ever 
so long in possession, his brother of the half-blood will now be entitled, on his 
decease, in preference to his sister of the whole blood, not as his heir, but cw heir 
to his father. {c) 

Let us now take the converse case of a descent according to the custom of 
borough English, and let the purchaser die intestate, leaving a son by his first 
wife, and a son and daughter by his second wife. Here it is evident that the 
youngest son has a right to enter as customary heir. He enters accordingly and 
dies intestate, and without issue. Who is the next heir since the statute ? 
Clearly the brother of the half-blood, for he is the customarif heir of the pur- 
chaser. As the common law, which is the general custom of the realm, was 
V*±9<X\ ^^^^^ ^y ^^ statute, and a person became ^entitled to inherit who 
^ -■ before had no right, so the custom of borough English, and every 
other special custom, being expressly comprised in the statute, is in the same 
manner altered ; and the stock of descent, which was formerly the person last 
seised, is now, in every case, the purchaser and the purchaser only. 

Suppose, therefore, that Edward Muggleton, the purchaser, who died in 1812, 
had left a son by his first wife, and a son and a daughter by his second wife, and 
that the youngest son, having entered as customary heir, died intestate in 
1854, — who would be entitled ? Clearly, the elder son, as customary heir, being 
of the male sex, in preference to the daughter. Before the act the sister of the 
whole blood would have inherited, as customary heir to her younger brother, and 
the elder brother, being of the half-blood to the person last seised, could not 
have inherited at all; but since the act, the descent is traced from the purchaser, 
and the elder brother would, accordingly, be entitled, not as heir to his half- 
brother, but as heir to his father. The act then breaks in upon the custom. By 
the custom before the act the land descended to the sister of the person last 
seised, in default of brothers of the whole blood. By the act the purchaser is 
substituted for the person last seised, and whoever would be entitled as heir to 
the purchaser, if he had just died seised, must now be entitled as his heir, how- 
ever long ago his decease may have taken place. 

Let us put another case : — Suppose the father of Edward Muggleton, the 
purchaser, had been living in 1854, when his issue &iled. It is clear, that 

(c) See Sugden's Real Property Statutes, 280, 281 (1st ed.) ; 267, 268 (2d ed.) 
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under the act the father would have been entitled to inherit, notwithstanding 
the custom. Here, again, the custom would have been broken in upon by the 
act and a person would have been entitled to inherit who before was not. 

Suppose, again, that the father of Edward Muggleton had been the purchaser, 
and that Edward Muggleton was his ^youngest son, and that the estate, rjicj^oA-i 
instead of being a fee-simple, had been an estate tail. Estates tail, it ^ -^ 
is well known, follow customary modes of descent in the same manner as estates 
in fee. The purchaser, however, or donee in tail, is and was, both under the 
new law and under the old, the stock of descent. The Courts appear to have 
been satisfied that in lineal descents according to the custom the youngest was 
invariably preferred. It is clear, therefore, that when the issue of Edward Mug- 
gleton failed in 1854, the land would have descended to the plaintiff as youngest 
son of the next youngest son of the purchaser, although the plaintiff was but the 
first cousin twice removed of the person last seised. 

The change, however, which the act has accomplished is simply to assimilate 
the descent of estates in fee to that of estates tail. The purchaser is made the 
stock in lieu of the person last seised. It is evident, therefore, that upon the 
supposition last put, of the father of Edward Muggleton being the purchaser, 
although the estate was an estate in fee, the plaintiff would have been entitled 
as customary heir. 

The step from this case to that which actually occurred is very easy. On 
failure of th« issue of the purchaser (whether after his decease or in his lifetime 
it matters not), the heir to be sought is the heir of the purchaser, and not the 
heir of the person last seised ; and if the descent be governed by any special 
custom, then the customary heir of the purchaser must be sought for. Who, 
then, was the customary heir of Edward Muggleton, the purchaser? The case 
in Muggleton v. Barnett expressly states that the land descends, if no issue, to 
the youngest son of the youngest brother of the person last seised, that is, of the 
slock of descent. There is no magic in the phrase *^ last seised.'' These words 
were evidently used in the statement of the custom as they would have been used 
before the act in a statement of the common law. It would have been said that 
the land descends, for want of issue, to the eldest son of the eldest brother of the 
♦person last seised. It would have been taken for granted that every- r^ 40-1-1 
body knew that seisin made the stock. The law, however, is now *- •* 
altered in this respect. The purchaser only is the stock. If Edward Muggle- 
ton had died without leaving issue, the plaintiff clearly would have been entitled. 
His issue fails after his decease ; but so long as A€ is the stock, the same person 
under the same custom must of necessity be his heir. 

It was expressly stated in the case, that there was no formal record with re- 
spect to descents. This is important^ as showing that the person last seised 
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was mentioned in the statement of the custom simply in accordance with the 
ordinary rule of law, that the person last seised was the stock of descent prior 
to the act. If, however, there had been such a formal record, still Edward 
Muggleton, the pnrchaser, died seised. If he had not died seised, it might be 
said, according to the strict construction placed upon the records of customary 
descent, that the custom did not apply, and that his heir according to the com- 
mon law was entitled. (cQ But in the present case the custom is expressly 
stated to be gathered from admissions only ; and so long as the person last seised 
was by law the stock of descent, it is evident that a statement of the custom, as 
applying to the person last seised, was merely a statement with reference to the 
stock of descent as then existing. The act alters the stock of descent, and so 
far alters the custom. It substitutes the purchaser for the person last seised, 
whatever may be the custom as to descents. It follows, therefore, that the 
plaintiff in Muggleton v. Barnett, being the customary heir of the purchaser, 
was entitled to recover. 

Since these observations were written the following remarks have been made 
by Lord St. Leonards, on the case of Muggleton v. Barnett ; — <' In the result, 
the Exchequer and Exchequer Chamber, with much diversity of opinion as to 
the extent of the custom, decided the case against the claimant, who claimed as 
[*d^91 ^^^' ^^ ^^^ custom to the last ^purchaser, which he was ; because he 
l- -^ was not heir by the custom to the person last seised. And yet the act 
extends to all customary tenures, and alters the descent in all such cases as well 
as in descents by the common law, by substituting the last purchaser as the 
stock from whom the descent is to be traced for the person last seised. The 
Court, perhaps, hardly explained the grounds upon which they held the statute 
not to apply to this Q»tie"(e) 



[*4S8] •(B.) 

Referred to, p. 104. 

The point in question is as follows :(a) Suppose a man to be the purchaser of 
freehold land, and to die seised of it intestate, leaving two daughters, say 

{d) Payne v. Barker, 0. Bridg. 18 ; Rider v. Wood, 1 Kay k J. 644. 

(e) Lord St. Leonards' Essay on the Real Property Statutes, p. 27 1 (2nd ed.) 

(a) The substance of the following observations has already appeared in the '* Jurist" 

newspaper for February 28, 1846. The point has since been expressly decided, in accord- 

ance with the opinion for which the author has contended, in Cooper v. France, V. G. E., 

14 Jur. 214, the authority of which decision is recognized by Lord St. Leonards in hti 
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Sasaanali and Catharine, but no sons. It is clear that the land will then 
descend to the two daughters, Susannah and Catharine, in equal shares as co- 
parceners. Let us now suppose that the daughter Catharine dies on or after the 
Ist of January, 1834, intestate, and without having disposed of her moiety in 
her lifetime, leaving issue one son. Under these circumstances the question 
arises, to whom shall the inheritance descend ? The act to amend the law of 
inheritance enacts, " that in every case descent shall be traced from the pur- 
chaser." In this case Catharine is clearly not the purchaser, but her father ; 
and the descent of Catharine's moiety is accordingly to be traced from him. 
Who, then, as to this moiety, is his heir ? Supposing that, instead of the 
moiety in question, some other land were, after Catharine's decease, to be given 
to the heir of her father, such heir would clearly be Susannah the surviving 
daughter, as to one moiety of the land, and the son of Catharine as to the other 
moiety. It has been argued, then, that the moiety which belonged to Catharine, 
by descent from her father, must, on her decease, descend to the heir of her 
father, in the '^'same manner as other land would have done had she been r:|e^qj.-| 
dead in her father's lifetime ; that is to say, that one moiety of >- -' 
Catharine's moiety will descend to her surviving sister Susannah, and the other 
moiety of Catharine's moiety will descend to her son. But the following reason- 
ing seems to show that, on the decease of Catharine, her moiety will not descend 
equally between her surviving sister and her own son, but will descend entirely 
to her son. 

In order to arrive at our conclusion it will be necessary to inquire, first, into 
the course of descent of an estate tail, under the circumstances above described, 
according to the old law ; secondly, into the course of descent of an estate in fee 
simple, according to the old law, supposing the circumstances as above described, 
with this qualification, that neither Susannah nor Catharine shall be considered 
to have obtained an^ actual seisin of the lands. And, when these two points 
shall have been satisfactorily ascertained, we shall then be in a better position 
to place a correct interpretation on the act by which the old law of inheritance 
has been endeavored to be amended. 

1. First, then, as to the course of descent of an estate tail according to the old 
law. Let us suppose lands to have been given to the purchaser and the heirs 
of his body. On his decease, his two daughters, Susannah and Catharine, are 
clearly the heirs of his body, and as such will accordingly have become tenants 
in tail each of a moiety. Now there is no proposition more frequently asserted 
in the old books than this : that the descent of an estate tail is performam dofii 
to'the heirs of the body of the donee. On the decease of one heir of the body, 
the estate descends not to the heir of such heir, but to the heir of the body of 

Essaj on the Real Property Statuiea, 282 (Ist ed.), 269 (2Qd ed.) Bat aa the groands 
on which the jadgment of the Yice-Chancellor was rested do not appear to the author to 
be quite conelusive, he has not thought it desirable to omit his remarks. 
27 
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the original donee per /ormam doni. Suppose, then, that Catharine shonld die, 
her moiety wonld clearly have descended, by the old law, to the heir of the 
hody of her father, the original donee in tail. Whom, then, under the above 
circumstances, did the old law consider to be the heir of his body quoad this 
moiety ? The Tenures of Littleton, as explained by Lord Coke's Commentary, 
r*4^'^1 ^^PP^y ^^ ^^'^ ^^ answer. Littleton says, " Also, *if lands or tenements 
*- -^ be given to a man in tail who hath as much land in fee simple, and 
' hath issue twe daughters, and die, and his two daughters make partition between 
them so as the land in fee simple is allotted to the younger daughter, in allow- 
ance for the land and tenements in tail allotted to the elder daughter; if, after such 
partition made, the younger daughter alieneth her land in fee simple to another 
in fee, and hath issue a son or daughter, and dies, the issue may enter into the 
lands in tail, and hold and occupy them in purparty with her aunt/'(&) On 
this case Lord Coke makes the following comment : — " The eldest coparcener 
hath, by the partition, and the matter subsequent, barred herself of her right 
in the fee simple lands, insomuch as when the youngest sister alieneth the fee 
simple lands and dieth, and her issue entereth intov half the lands entailed, yet 
shall not the eldest sister enter into hxilf of the lands in fee simple upon the 
alienee."(c) It is evident, therefore, that Lord Coke, though well acquainted 
with the rule that an estate tail should descend |9erybrmam doniy yet never for 
a moment supposed that, on the decease of the younger daughter, her moiety 
would descend half to her sister, and half to her issue ; for he presumes, of 
course, that the issue would enter into half the lands entailed^ that is, into the 
whole of the moiety of the lands which had originally belonged to their mother. 
After the decease of the younger sister, the heirs of the body of her father were 
no doubt the elder sister and the issue of the younger ; but, as to the moiety 
which had belonged to the younger sister, this as clearly was not the case ; the 
heir of the body of the father to inherit this moiety was exclusively the issue of 
such younger daughter, who were entitled to the whole of it in the place of their 
parent. Thb incidental allusion of Lord Coke is as strong if not stronger, than 
a direct assertion by him of the doctrine : for it seems to show that a doubt on 
the subject never entered into his mind. 

At the end of the' section of Littleton, to which we have referred, it is stated 
that the contrary is holden, M. 10, Hen. VI. sciL; that the heir may not enter 
r*^Rf%l upon the parcener *who hath the entailed land, but is put to a for- 
*■ J medon. On this Lord Coke remarks,(rf) that it is no part of Little- 
ton, and is contrary to law ; and that the case is not truly vouched, for it is not 
in 10 Henry VI. but in 20 Henry VI. and yet there is but the opinion of New- 
ton, obiter, by the way. On referring to the case in the Year Books, it appears 
that Yelverton contended, that, if the sister, who had the fee simple, aliened, 
and had issue, and died, the issue would be barred from the land entailed by the 
partition, which would be a nusohief. To this Newton replied, '<No, sir; but 

(b) Litt. sect. 260. (c) Co. Litt. 172 b. {d) Go. Litt. 173 a. 
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he shall have formedon, and shall recover the hal/"{e) Newton, therefore, 
though wrong in supposing that a formedon was necessary, thought equally 
with Lord Coke, that a moiety of the land was the share to he recovered. This 
appears to be the Newton whom Littleton calls(/) '* my master, Sir Richard 
Newton, late Chief Justice of the Common Pleas.'' 

There is another section in Littleton, which, though not conclusive, yet 
strongly tends in the same direction; namely, section 255, where it is said, that, 
if the tenements whereof two parceners make partition ** be to them in fee tail, 
and the part of the one is better in yearly value than the part of the other, albeit 
they be concluded during their lives to defeat the partition, yet, if the parcener 
who hath the lesser part in value hath issue and die, the issue may disagree to 
the partition, and enter and occvpy in common the other part which was allotted 
to her aunt, and so the other may enter and occupy in common the other part 
allotted to her sister, &c. as if no partition had been made/' Had the law been 
that, on the decease of one sister, her issue were entitled only to an undivided 
fourth part, it seems strange that Littleton should not have stated that they 
might enter into a fourth only, and that the other sister might occupy the re- 
maining three-fourths. 

In addition to these authorities, there is a modern case, which, when atten- 
tively considered, is an authority on the ^same side; namely, Doe d. ri^A^n-x 
Gregory and Geere v. Whichelo.(^) The case, so far as it relates to ^ •' 
the point in question, was as follows : Richard Lemmon was tenant in tail of 
certain premises, and died, leaving issue by his first wife one son, Richard, and 
a daughter, Martha; and by his second wife three daughters, Anne, Elizabeth, 
and Grace. Richard Lemmon, the son, as heir of the body of his father, was 
clearly tenant in tail of the whole premises during his life. He died, however, 
withoiut issue, leaving his sister Martha of the whole blood, and his three sisters 
of the half-blood, him surviving. Martha then intermarried with John Whichelo, 
and afterwards died, leaving John Whichelo, the defendant, her eldest son and 
heir of her body. John Whichelo, the defendant, then entered into the whole of 
the premises, under the impression that as he was heir to Richard Lemmon, the 
son, he was entitled to the whole. In this, however, he was clearly mistaken ; 
for the descent of an estate tail is, as we have said, traced from the purchaser, 
or first donee in tail, per formam ffoni. The heirs of the purchaser, Richard 
Lemmon, the father, were clearly his four daughters, or their issue; for the 
daughters by the second wife, though of the half-blood to their brother by 
the former wife, were, equally with their half sister, of the whole blood to their 
common father. The only question then is, in what shares the daughters or 
their issue becaine entitled. At the time of the ejectment all the daughters 
were dead. Elizabeth was dead, without issue : whereupon her one equal fourth 
part devolved, without dispute, on her three sisters, Martha, Anne and Grace : 

(e) Tear Book, 20 Hen. VI. 14 a. (/) S«ct. 729. (ff) 8 T. B. 211. 
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each of these, therefore, became entitled to one equal third part. Martha, as 
we have seen, died, leaving John Whichelo, the defendant, her eldest son and 
heir of her body. Anne died, leaving James Gregory, one of the lessors of the 
the plaintiff; her grandson and heir of her body; and Grace died, leaving 
Diones Geere, the other lessor of the plaintiff, her only son and heir of her 
body. Under these circumstances an action of ejectment was brought by James 
Gregory and Diones Geere ; and on a case reserved for the opinion of the Court, 
fi^AQfn ** verdict was directed to be entered for the plaintiff /or two-thirds. 
*- -■ Neither the counsel engaged in the cause, nor the Court, seem for a 
moment to have imagined that James Gregory and Diones Geere could have 
been entitled to any other shares. It is evident, therefore, that the Court sup- 
posed that, on the decease of Martha, the heir of the body of the purchaser, as 
to Tier share, was her son, John Whichelo, the defendant ; that on the decease of 
Anne, the heir of the body of the purchaser, cls to her share, was James Gre- 
gory, her grandson ; and that, on the decease of Grace, the heir of the body of 
the purchaser, as to her share, was her son, Diones Geere. On no other suppo- 
sition can the judgment be accounted for, which awarded one-third of the whole 
to the defendant, John Whichelo, one other third to James Gregory, and the re- 
maining third to Diones Geere. For let us suppose that, on the decease of each 
coparcener, her one-third was divided equally among the then existing heirs of 
the body of the purchaser ; and the result will be, that the parties, instead of 
each being entitled to one-third, would have been»entitled in fractional shares of 
a most complicated kind ; unless we presume, which is next to impossible, that 
all the three daughters died at one and the same moment. It is not stated, in 
the report of the case, in what order the decease of the daughters took place } 
but according to the principle suggested, it will appear, on working out the frac- 
tions, that the heir of the one who died first would have been entitled to the 
largest share, and the heir of the one who died last would have been entitled to 
the smallest. Thus, let us suppose that Martha died first, then Anne, aiM then 
Grace. On the decease of Martha, according to the principle suggested, her son, 
John Whichelo, would have taken only one-third of her share, or one-ninth of 
the whole, and Anne and Grace, the surviving sisters, would each also have 
taken one-third of the share of Martha, in addition to their own one-third of the 
whole. The shares would then have stood thus: John Whichelo ^, Anne^ + l, 
Grace i + \. Anne now dies. Her share, according to the same principle, would 
be equally divisible among her own issue-, James Gregory, and the heirs of the 
body of the purchaser, namely, John Whichelo and Grace. The shares would 
r*J.^Q1 *^®° stand thus: John Whichelo *| -|- i (J + -y); namely, his own 
L J share and one-third of Anne's 8hare,= j^: James Gregory, i (i + i) 
as y^ : Grace, J + -J + i ( J + 7) ; namely, her own share and one-third of 
Anne's share « -^^. Lastly Grace dies, and her share, according to the same prin- 
ciple, would be equally divisible between her own issue, Diones Geere and John 
Whichelo and James Gregory, the other co-heirs of the body of the purchaser. 
The shares would then have stood thus : John Whichelo J^ + (i X ^f ) ; namely. 
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his own share and one-third of Grace's share, = f f of the entirety of the land. 
James Gregory, ^"^ + (ix^y); namely, his own share and i of Grace's share, 
= 1^ : Diones Geere, Jx jy = y!- ^° '^® principle, therefore, of the descent 
of the share of each co-parcener amons^ the co-heirs of the hody of the purchaser 
for the time being, the heir of the body of the one who died first would have been 
entitled to thirty-seven eighty-first parts of the whole premises; the heir of the 
body of the one who died next would have been entitled to twenty-eight eighty- 
first parts; and the heir of the body of the one who died last would have been en- 
titled only to sixteen eighty-first parts. By the judgment of the Court, however, 
the lessors of the plaintiff were entitled each to one equal third part; thus 
showing that, although the descent of an estate tail under the old law was always 
traced from the purchaser, (otherwise John Whichelo would have been entitled 
to the whole) yet this rule was qualified by another of equal force, namely, that 
all the lineal descendants of any person deceased should represent their ancestors, 
that is, should stand in the same place, and take the same share as the ancestor 
would have done if living. 

2. Let us now inquire into the course of descent of an estate in fee simple, 
according to the old law, in case the purchaser should have died, leaving two 
daughters, Susannah and Catharine, neither of whom should have obtained any 
actual seisin of the lands, and that one of them (say Catharine) should after- 
wards have died, leaving issue one son. In this case, it is admitted on all sides, 
that the share of Catharine would have descended to the heir of the purchaser, 
and not to her own heir, in the character of heir to her ; for the *maxim r^^iAAo-} 
was seisina facit sttpitem. Had either of the daughters obtained ^ ■' 
actual seisin, her seisin would have been in law the actual seisin of the sister 
also ; and on the decease of either of them, her share would have descended, 
not to the heir of her father, but to her own heir, the seisin acquired having 
made her the stock of descent. In such a case, therefore, the title of the son 
of Catharine to the whole of his mother's moiety would have been indisputable; 
for, while he was living, no one else could possibly have been her heir. The 
supposition, however, on which we are now to proceed is, that neither of the 
daughters ever obtained any actual seisin ; and the question to be solved is, to 
whom, on the death of Catharine, did her share descend ; whether equally 
between her sister and her son, as being together heir to the purchaser, or 
whether solely to the son, as being heir to the purchaser, quoad his mother's share. 
In Mr. Sweet's valuable edition of Messrs. Jarman and Bythewood's Conveyan- 
cing,(A) it is stated to be ^'apprehended that the share of the deceased sister would 
have descended in the same manner as by the recent statute it will now descend in 
every instance," which manner of descent is explained to be one-half of the 
share, or a quarter of the whole only, to the son, and the remaining half of the 
share to the surviving sister, thus giving her three quarters of the whole. This 

(A) Vol. 1. 139. This point has, however, since been decided in accordance with the 
anther's opinion in Paterson v. Mills, Y. 0. E. Bruce, 15 Jnr. 1. 
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doctrine, however, the writer submits, is erroneous ; and in proof of such error, 
it might be sufficient simply to call to mind the fact, that, the law of England 
had but one rule for the discovery of the heir. The heirs of a purchaser were, 
first the heirs of his body, and then his collateral heirs ; and an estate tail was 
merely an estate restricted in its descent to lineal heirs. If, therefore, the heir 
of a person had been discovered for the purpose of the deiKsent of an estate 
tail, it is obvious that the same individual would also be heir of the same per- 
son for the purpose of the descent of an estate in fee simple. No distinctioa 
between the two is ever mentioned by Lord Coke, or any of the old authorities. 
Now, we have seen that the heir of the purchaser, under the circumstances 
r*441 T *^^® mentioned, for the *purpose of inheriting an estate tail, was the 
*- -' son of the deceased daughter solely, quoad the share which such daugh- 
ter had held ; and it would accordingly appear that the heir of the purchaser, 
to inherit an estate in fee simple, was also the son of the deceased daughter 
quoad her share. That this was in fact the case appears incidentally from a 
passage in the Year Book,(t) where it is stated, that " If there be two copar- 
ceners of a reversion, and their tenant for term of life commits waste, and then 
one of the parceners has issue and dies, and the tenant for term of life commits 
another waste, and the aunt and niece bring a writ of waste jointly, for they 
cannot sever, and the writ of waste is general, still their recovery shall be 
special; for the aunt shall recover treble damages for the waste done, as well in 
the life of her parcener as afterwards, and the niece shall only recover damages 
for the waste done aflber the death of her mother, and the place wasted they 
shall recover jointly. And the same law is, if a man has issue two daughters 
and dies seised of certain land, and a stranger abates, and afterwards one of the 
daughters has issue two daughters and dies, and the aunt and the two daughters 
bring assize of mort d'ancestor ; here, if the aunt recover the moiety of the 
land and damages from the death of the ancestor, and the nieces recover each 
one of them the moiety of the moiety of the land, and damages from the death 
of their mother, still the writ is general.'' Here we have all the circumstances 
required ; the father dies seised, leaving two daughters, neither of whom obtains 
any actual seisin of the land; for a stranger abates, that is, gets possession before 
them. One of the daughters then dies, without having had possession, and her 
share devolves entirely on her issue, hot as heirs to her, for she never was seised, 
but as heirs to her father quoad her share. The surviving sister is entitled only 
to her original moiety, and the two daughters of her deceased sister take their 
mother's moiety equally between them. 

There is another incidental reference to the same subject in Lord Coke's Com- 
mentary upon Littleton :(k) '^ If a man hath issue two daughters, and is dis- 
V*AA01 ^^^^^i ^°^ ^^^ daughters *have issue and die, the issues shall join in a 
I- J prsecipe, because one right descends from the ancestor, and il maketh no 
difference whether the common ancestor, being out of possession^ di^ be/ore 

(i) 36 Hen. Vf. 23. (*) Co. Litt. 164 a. 
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the daughter or afier, for that^ in both cases, they most make themselves heirs 
to the grandfather which was last seised, aod when the issues have recovered, 
the J are coparceners, and one praecipe shall lie against them.'' << It maketh no 
difference," says Lord Coke, '^ whether the common ancestor, being out of pos- 
session, died before the daughters or after." Lord Coke is certainly not here 
speaking of the shares which the issue would take ; but had any difference in 
the quantity of their shares been made by the circumstance of the daughters sur* 
viving their father, it seems strange that so accurate a writer as Lord Coke should 
not '*' herein" have ''noted a diversity." The descent is traced to the issue of 
the daughters not from the daughters, but from their father, the common grand- 
father of the issue. On the decease of one daughter, therefore, on the theory 
against which we are contending, the right to her share should have devolved| 
one>half on her own issue and the other half on her surviving sister ; and on 
the decease of such surviving sister, her three quarters should by the same rule, 
have been divided, one-half to her own issue and the other half to the issue of 
her deceased sister ; whereas it is admitted, that had the daughters both died in 
their father's lifetime, their issue would have been inherited in equal shares. 
Lord Coke, however, remarks no difference whether the father died before or 
after his daughters. Surely, then, he never could have imagined that so great an 
inequality in the shares could have been produced by so mere an accident It 
should be remembered that the rule of representation for which we are contend- 
ing is the rule suggested by natural justice, and might well have been passed 
over without express notice ; but had the opposite rule prevailed, the inequality 
and Injustice of its operation could scarcely have failed to elicit some remark. 
This circumstance may, perhaps, tend to explain the fact that the writer has 
been unable, after a lengthened search, to find any authority expressly directed 
to the point ; and yet when we consider that in ancient times the title by descent 
was the most usual one (testamentary alienation not ^having been per- rutAAO'i 
mitted), we cannot doubt but that the point in question must very *- ^ 
frequently have occurred. In what manner, then, can we account for the silence 
of our ancient writers on this subject, but on the supposition, which is confirmed 
by every incidental notice, that in tracing descent from a purchaser, the issue of 
a deceased daughter took the entire share of their parent, whether such daughter 
should have died in the lifetime of the purchaser or after his decease ? 

Having now ascertained the course of descent among coparceners under the 
old law, whenever descent was traced from a purchaser, we are in a better situa- 
tion to place a construction on that clause of the act to amend the law of inheri- 
tance which enacts, '' that in every case descent shall be traced from the 
purchaser.(Q What was the nature of the alteration which this act was intended 
to effect ? Was it intended to introduce a course of descent among coparceners 
hitherto unknown to the law, and tending to the most intricate and absurd sub- 
division of their shares ? or did the act intend merely to say that descent from the 

(I) Stat 3k4 Will. lY. e. 106, s. 2. 
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purchaser, wbioh bad hitherto occurred only in the case of an estate tail, and in 
the case where the heir to a fee simple died without obtaining actual seisin, 
should now apply to every case f In other words, has the act abolished the rule 
that, in tracing the descent from the purchaser, the issue of deceased heirs shall 
stand, quoad their entire shares, in the place of their parents ? We have seen that, 
previously to the act, the rule that descent should be traced from the purchaser, 
whenever it applied, was guided and governed by another rule, that the issue of 
every deceased person should, quoad the entire share of such person, stand in 
his or her place. Why, then, should not the same rule of representation govern 
descent, now that the rule tracing descent from the purchaser has become appli- 
cable to every case ? Had any modification been intended to be made of so 
important a rule for tracing descent from a purchaser, as the rule that the issae, 
and the issue alone, represent their ancestor, surely the act would not have been 
r*4.4d1 ^^^®°^ ^" *^® subject. A rule of law clearly continues in force *until 
*- -^ it be repealed. No repeal has taken place of the rule that, in tracing 
descent from a purchaser, the issue shall always stand in the place of their an- 
cestor. It is submitted, therefore, that this rule is now in full operation ; and 
that, although in every case descent is now traced from the purchaser, yet the 
tracing of such descent is still governed by the rules to which the tracing of 
descent from purchasers was in former times invariably subject. If this be so, 
it is clear, then, that, under the circumstances stated at the commencement of 
this paper, the share of Catharine will descend entirely to her own issue, as heir 
to the purchaser quoad her share, and will not be divided between such issue 
and the surviving sister. 

It is said, indeed, that by giving to the issue one-half of the share which be- 
longed to their mother, the rule is satisfied which requires that the issue of a 
person deceased shall, in all cases, represent their ancestor; for it is argued that 
the issue still take one-fourth by representation, notwithstanding that the other 
fourth goes to the surviving sister, who constitutes, together with such issue, 
one heir to their common ancestor. This, however, is a fallacy; the rule is, 
" that the lineal descendants in infinitum of any person deceased shall represent 
their ancestor, that is, shall stand in the same place as the person himself would 
have done had he been living.''(m) Now, in what place would the deceased 
daughter have stood had she been living ? Would she have been heir to one- 
fourth only, or would she not rather have been heir to the entire moiety ? 
Clearly to the entire moiety ; for, had she been living, no descent of her moiety 
would have taken place ; if, then, her issue are to stand in the place which she 
would have occupied if living, they cannot so represent her unless they take the 
whole of her share. 

But it is said, again, that the surviving daughter may have aliened her share; 
and how can the descent of her deceased sister's share be said to be traced from 

(m) 2 Black. Com. 216. 
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the purchaser, if the survivor, who constitutes a part of the purchaser's heir, is 
to *take nothing f The descent of the whole, it is argued, cannot he rn,AArr\ 
considered as traced over again on the decease of any daughter, he- *- -■ 
cause the other daughter's moietj may, by that time, have got into the hands of 
a perfect stranger. The proper reply to this objection seems to be, that the 
laws of descent were prior in date to the liberty of alienation. In ancient times, 
when the rules of descent were settled, the objection could scarcely have occur- 
red. Estates tail were kept from alienation by virtue of the statute De Bonis 
for about 200 years subsequent to its passing. Rights of entry and action were 
also inalienable for a very much longer period. Eeversions expectant on estates 
of freehold, in the descent of which the same rule of tracing from the purchaser 
occurred, could alone have afforded an iostance of alienation by the heir, and 
the sale of reversions appears to have been by no means frequent in early times. 
In addition to other reasons, the attornment then required from the particular 
tenant on every alienation of a reversion operated as a check on such transac- 
tions. It may, therefore, be safely asserted as a general proposition, that on the 
decease of any coparcener, the descent of whose share was to be traced from the 
purchaser, the shares of the other coparcenys had not been aliened ; and to 
have given them any part of their deceased sister's share, to the prejudice of 
her own issue, would have been obviously unfair, and contrary to the natural 
meaning of the rule, that ^< every daughter hath a several stock or root."(n) If, 
as we have seen, the rule remained the same with regard to estates tail, notwith- 
standing the introduction of the right of alienation, (o) surely it ought still to 
continue unimpaired, now that it has become applicable to estates in fee, which 
enjoy a still more perfect liberty. Rules of law which have their foundation in 
natural justice, should ever be upheld, notwithstanding they may have become 
applicable to cases not specifically contemplated at the time of their creation. 
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Referred to, pages 183, 282, 411, 

A DEED OF GRANT. 

This Indenture made the second day of January(a) [in the eleventh year 
of the reign of our Sovereign Lady Queen Victoria by the grace of God of the 
United Kingdom of G-reat Britain and Ireland Queen Defender of the Faith 
and] in the year of our Lord 1848 Between A. B. of Cheapside in the city of 

(n) Co. Litt. 164 b. (o) Doe r. Whichelo, 8 T. R. 211 j ante, p. 437. 

' (a) The words within brackets are now most frequently omitted. 
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London Esquire of the first part C. D. of Lincoln's Inn in the county of Middle- 
sex Esquire of the second part and Y. Z. of Lincoln's Inn aforesaid gentleman 
of the third part(&) Wherias by indentures of lease and release bearing date 
respectively on or about the first and second days of January 1838 and respect- 
ively made or expressed to be made between E. F. therein described of the one 
part and the said A. B. of the other part for the consideration therein mendoned 
the messuage or tenement lands and hereditaments hereinafter described and in- 
tended to be hereby granted with the appurtenances were conveyed and assured 
by the said E. F. unto and to the use of the said A. B. his heirs and assigns 
forever And whereas the said A. B. hath contracted and agreed unth the 
said C. D. for the absolute sale to him of the inheritance in fee simple in pos- 
session of and in the said messuage or tenement lands and hereditaments here- 
inbefore referred to and hereinafter described with the appurtenances free from 
all incumbrances at or for the price or sum of one thousand pounds Now this 
r*4471 I^'^^*'^^^* WITNESSETH that for carrying the said contract *for sale 
^ -^ into effect and in consideration of the sum of one thousand pounds of 
lawful money of Qreat Britain to the said A. B. in hand well and truly paid by 
the said C. D. upon or immediately before the sealing and delivery of these pre- 
sents (the receipt of which said sum of one thousand pounds in full for the 
absolute purchase of the inheritance in fee simple in possession of and in the 
messuage or tenement lands and hereditaments hereinafter described and in- 
tended to be hereby granted with the appurtenances he the said A. B. doth 
hereby acknowledge and of and from the same and every part thereof doth 
acquit release and discharge the said C. D. his heirs executors administrators 
and assigns [and every of them forever by these presents]) He the said A. B. 
Hath granted and confirmed and by these presents Doth grant and confirm 
unto the said C. D. and his heirs(c) All that messuage or tenement situate 
lying and being at &c. commonly called or known by the name of &c. (here des- 
cribe the premises) Together with all and singular the houses outhouses edifices 
buildings barns dovehouses stables yards gardens orchards lights easements ways 
paths passages waters watercourses trees woods underwoods commons and common- 
able rights hedges ditches fences liberties privileges emoluments commodities 

(6) The reason whjr T. Z. is made a party to this deed is, that the widow of C. D. may 
be barred or deprived of her dower. See ante, pp. 281, 282. If this should not be in- 
tended, the deed would be made between A. B. of the one part, and G. D. of the other 
part, as in the specimen given, p. 1 74. 

(e) If the deed were dated at any time between the month of May, 1841 (the date of 
the statute 4 & 5 Yict. c. 21 ; ante, pp. 164, 171), and the first of January, 1845 (the time 
of the commencement of the operation of the Transfer of Property Act, ante, p. 164), 
the form would be as follows : — ^^ He the said A. B. doth by these presents (being a deed 
** of release made in pursuance of an Act of Parliament made and passed in the fourth 
" year of the reign of her present Majesty Queen Victoria intituled An Act for rendering a 
" Release as effectual for the Conveyance of Freehold Estates as a Lease and Release by 
*< the same Parties) grant bargain sell alien release and confirm unto the said G. D. and 
" his heirs." 
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advantages hereditaments and appurtenances whatsoever to the said messuage 
or tenement lands hereditaments and premises hereby granted or intended so to 
be or any part thereof belonging or in any wise appertaining or with the same 
or any part thereof now or at any time heretofore usually held used occupied or 
enjoyed [or accepted reputed taken or'known as part parcel or member thereof] 
And the reversion and reversions remainder and remainders *yearly r#j^o-| 
and other rents issues and profits of the same premises and every part ^ -■ 
thereof And all the estate right title interest use tr&st inheritance property 
possession benefit claim and demand whatsoever both at law and in equity of him 
the said A. B. in to out of or upon the said messuage or tenement lands hered- 
itaments and premises hereby granted or intended so to be and every part and 
parcel of the same with their and every of their appurtenances And all deeds 
evidences and writings relating to the title of the said A. B. to the said hered- 
itaments and premises hereby granted or intended so to be now in the custody of 
the said A. B. or which he can procure without suit at law or in equity To 
HAVE and To hold the said messuage or tenement lands and hereditaments 
hereinbefore described and all and singular other the premises hereby granted 
or intended so to be with their and every of their rights members and appurte- 
nances unto the said C. D. and his heirs(ef) To such uses upon and for such 
trusts intents and purposes and with under and subject to such powers provisos 
declarations and agreements as the said C. D. shall from time to time by any 
deed or deeds instrument or instruments in writing with or without power of 
revocation and new appointment to be by him sealed and delivered in the presence 
of and to be attested by two or more credible witnesses direct limit or appoint 
And in default of and until any such direction limitation or appointment and so 
far as any such direction limitation or appointment if incomplete shall not extend 
To the use of the said 0. D. and his assigns for and during the term of his 
natural life without impeachment of waste And from and after the determin- 
ation of that estate by forfeiture or otherwise in his lifetime To the use of the 
said Y. Z. and his heirs during the life of the said C. D. In trust nevertheless 
for him the said C. D. and his assigns and after the decease of the said C. D. 
To the use of the said 0. D. his heirs and assigns forever And the said A. B. 
doth hereby for himself his heirs(e) executors and administrators covenant promise 
and agree with and to the said C. D. *his appointees heirs and assigns ri^AAQ-t 
in manner following that is to say that for and notwithstanding any ^ -^ 
act deed matter or thing whatsoever by him the said A. B. or any person or 
persons lawfully or equitably claiming or to claim by from through under or in 
trust for him made done or committed to the contrary(/) [he the said A. B. is 
at the time of the sealing and delivery of these presents lawfully rightfully and 
absolutely seised of or well and sufficiently entitled to the messuage or tenement 
lands hereditaments and premises hereby granted or intended so to be with the 

(d ) If the dower of C. D/s widow should not be intended to be barred, the form would 
here aimplj be ** To the use of the said C. D. his (heirs and assigns forever." 

(«) See ante, pp. 74, 76. (/) See ante, p. 411. 
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appurtenances of and in a good sure perfect lawful absolute and indefeasible estate 
of inheritance in fee simple without any manner of condition contingent proviso 
power of revocation or limitation of any new or other use or uses or any other 
matter restraint cause or thing whatsoever to alter change charge revoke make 
void lessen or determine the same estate And that for and notwithstanding 
any such act matter or thing as aforesaid] he the said A. B. now hath in him- 
self good right full power and lawful and absolute authority to grant and confirm 
the said messuage or tenement lands hereditaments and premises hereinbefore 
granted or intended so to be with their appurtenances unto the said G. D. and 
his heirs to the uses and in manner aforesaid and according to the true intent 
and meaning of these presents And that the same messuage or tenement lands 
hereditaments and premises with the appurtenances shall and lawfully may ac- 
cordingly from time to time and at all times hereafter be held and enjoyed and 
the rents issues and profits thereof received and taken by the said C. D. his 
appointees heirs and assigns to and for his and th^ir own absolute use and benefit 
without any lawful let suit trouble denial hindrance eviction ejection molestation 
disturbance or interruption whatsoever of from or by the said A. B. or any person 
or persons lawfully or equitably claiming or to claim by from through under or 
in trust for him And lhat(^g) free and clear and freely and clearly acquitted 
exonerated and discharged or otherwise by him the said A. B. his heirs executors 
or administrators well and sufiiciently saved defended kept harmless and indem- 
T*±f\CV\ ^^^^^ ^^ ^^^™ ^^^ against *all and all manner of former and other 
^ ^ [gifts grants bargains sales leases mortgages jointures dowers and all 
light and title of dower uses trusts wills entails statutes merchant and of the 
staple recognizances judgments extents executions annuities legacies payments 
rents and arrears of rent forfeitures re-entries cause and causes of forfeiture and 
re-entry and of &om and against all and singular other] estates rights titles 
charges and incumbrances whatsoever had made done committed executed or 
willingly suffered by him the said A. B. or any person or persons lawfully or 
equitably claiming or to claim by from through under or in trust for him And 
moreover that' he the said A. B. and his heirs and all and every persons and 
person having or lawfully claiming or who shall or may have or lawfully claim 
any estate right title or interest whatsoever at law or in equity in to or out of 
the said messuage or tenement lands hereditaments and premises hereinbefore 
granted or intended so to be with their appurtenances by from through under or 
in trust for him or them shall and will from time to time and at all times here- 
after upon every reasonable request and at the costs and charges of the said C. 
D. his appointees heirs and assigns make do and execute or cause or procure to 
be made done and executed all and every or any such further and other lawful 
and Reasonable acts deeds things grants conveyances and assurances in the law 
whatsoever for further better more perfectly and effectually granting conveying 
and assuring the said messuage or tenement lands hereditaments and premises 
hereinbefore granted or intended so to be with their appurtenances unto the 

{g) The word that is here a pronoun. 
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said C. D. and his heirs to the uses and in manner aforesaid and according to 
the trne intent and meaning of these presents as by him the said C. D. his ap- 
pointees heirs or assigns or his or their counsel in the law shall or may be reason- 
ably adyised or devised and required [so that no such further assurance or 
assurances contain or imply any further or any other warranty or covenant than 
against the person or persons who shall make and execute the same and his her 
or their heirs executors and administrators acts and deeds only and so that the 
person or persons who shall be required to make and execute any such further 
assurance or ^assurances be not compelled or compellable for making r:|c^;--|-| 
or doing thereof to go or travel from his her or their dwelling or re- '- J 
spective dwellings or usual place or places of abode or residence] In Witness, 
&c. 

On the back is endorsed the attestation and further receipt as follows : — 
Signed sealed and delivered by the within-named A. B. C. D. and Y. Z. in 
the presence of 

JOHN DOE of London Gent. 

RICHARD ROE Clerk to Mr. Doe. 

Received the day and year first within written of and from the ^ 

within-named C D. the sum of One Thousand Pounds being the v £1000. 
consideration within mentioned to be paid by him to me. I 

(Signed) A. B. 

Witness John Dob 

Richard Roe. 
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Referred to, page 2 10. (a) 

On the decease of a woman entitled by descent to an estate in fee simple, is 
her husband, having had issue by her, entitled, according to the present law, to 
an estate for life, by the curtesy of England, in the whole or any part of her 
share ? 

In order to answer this question satisfactorily, it will be necessary, first, to 
examine into the principles of the ancient law, and then to apply those princi- 
ples, when ascertained, to the law as at present existing. Unfortunately the 

(a) The substance of the following observations has already appeared in the " Jurist " 
newspaper for March 14, 1846. 
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authorities whence the principles of the old law ought to be derived, do not 
appear to be quite consistent with one another ; and the consequence is, that 
some uncertainty seems unavoidably to hang over the question above propounded. 
Let US; however, weigh carefully the opposing authorities, and endeavor to ascer- 
tain on which side the scale preponderates. 

Littleton, ^'not the name of the author only, but of the law Itself/' thus 
defines curtesy : << Tenant by the curtesie of England is where a man taketh a 
wife seised in fee simple or in fee tail general, or seised as heir in tail especial, and 
hath issue by the same wife, male or female, bom alive, albeit the issue after 
dieth or liveth, yet if the wife dies, the husband shall hold the land during his 
life by the law of England. And he is called tenant by the curtesie of Eng- 
land, because this is used in no other realme, but in England on\j."(b) And, 
in a subsequent section, he adds, '' Memorandum, that, in every case where a 
P^ . eon ™^° taketh a wife seised of such an ^estate of tenements, &c., as the 
^ -^ issue which he hath by his wife may by possibility inherit the same 
tenements of such an estate as the wife hath, as heir to the wife; in this case, after 
the decease of the wife, he shall have the same tenements by the curtesie of 
England, hut otherwise not.^\c) '^ Memorandum,'' says Lord Ooke in his Corn- 
men tary,(c?) " this word doth ever betoken some excellent point of learning." 
Again, ^^ As heir to the wife. This doth imply a secret of law ; for, except the 
wife be actually seised, the heir shall not (as hath been said) make himself heir 
to the wife ; and this is the reason^ that a man shall not be tenant by the cur- 
tesie of a seisin in law." Here, we find it asserted by Littleton, that the hus- 
band shall not be tenant by the curtesy, unless he has had issae by his wife 
capable of inheriting the land as her heir ; and this is explained by Lord Coke 
to be such issue as would have traced their descent from the wife, as the stock 
of descent, according to the maxim, ^^ seisina facit stipitem." Unless au actual 
seisin had been obtained by the wife, she could not have been the stock of 
descent ; for the descent of a fee simple was traced from the person last actually 
seised ; ^' and this is the reason^* says Lord Coke, '^ that a man shall not be tenant 
by the curtesy of a mere seisin in law " The same rule, with the same reason 
for it, will also be found in Paine* s casey(e) where it is said, '' And when Little- 
ton saith, a>s heir to the wifcj these words are very material ; for that is the true 
reason that a man shall not be tenant by the curtesy of a seisin in law ; for, in 
such case, the issue ought to make himself heir to him who was last actually 
seised." The same doctrine again appears in Blackstone.(/) '' And this seems 
to be the principal reason why the husband cannot be tenant by the curtesy of 
any lands of which the wife was not actually seised ; because, in order to entitle 
himself to such estate, he must have begotten issue that may be heir to the 
wife ; but no one, by the standing rule of law, can be heir to the ancestor of 

(6) Lilt. 8. 35. (c) Litt. b. 52. 

(d) Go. Litt. 40 a. («) 8 Rep. 36 a. 

(/) 2 Black. Com. 128. 
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any land, whereof the ancestor was not actually seised ; and, therefore, as the 
husband hath never begotten any issne that can be heir to *those lands, rniACAr\ 
he shall not be tenant of them by the curtesy. And hence/' continues *- ^ 
Blackstone, in his usual laudatory strain, " we may observe, with how much 
nicety and consideration the old rules of law were framed, and how closely they 
are connected and interwoven together, supporting, illustrating and demonstra- 
ting one another." Here we have, indeed, a formidable array of authorities, all 
to the point, that, in order to entitle the husband to his curtesy, his wife, must 
have been the stock from whom descent should have been traced to her issue; 
for the principal and true reason that there could not be any curtesy of a seisin 
in law is stated to be, that the issue could not, in such a case, make himself heir 
to the wife, because his descent was then required to be traced from the person 
last actually seised. 

Let us, then, endeavor to apply this principle to the present law. The act for 
the amendment of the law of ]nheritance(^) enacts,(A) that in every case descent 
shall be traced from the purchaser. On the decease of a woman entitled by 
descent, the descent of her share is, therefore, to be now traced, not from her- 
self, but from her ancestor, the purchaser from whom she inherited. With 
respect to the persons to become entitled, as heir to the purchaser on his descent, 
if the woman be a coparcener, the question arises, which has already been dis- 
cnssed,(V) whether the surviving sister equally with the issue of the deceased, 
or whether such issue solely, are now entitled to inherit? And the conclusion 
at which we arrived was, that the issue solely succeeded to their mother's share. 
But, whether this be so or not, nothing is clearer than that, on the decease of a 
woman entitled by descent, the persons who next inherit take as heir to the 
purchaser, and not to her; for, from the purchaser alone can descent now be 
traced ; and the mere circumstance of having obtained an actual seisin does not 
now make the heir the stock of descent. How, then, can her husband be entitled 
to hold her lands as tenant by the curtesy? If tenancy by the *cur- fi^Mf-f--! 
tesy was allowed of those lands only of which the wife had obtained *- -^ 
actual seisin, because it was a necessary condition of curtesy that the wife should 
be the stock of descent, and because an actual seisin alone made the wife the 
stock of descent, how can the husband obtain his curtesy in any case where the 
stock of descent is confessedly not the wife, but the wife's ancestor? Among 
all the recent alterations of the law, the doctrine of curtesy has been left un- 
touched ; there seems, therefore, to be no means of determining any question 
respecting it, but by applying the old principles to the new enactments, by 
which, indirectly, it may be affected. So far, then, as at present appears, it seems 
a fair and proper deduction from the authorities, that, whenever a woman has 
become entitled to lands by descent, her husband cannot claim his curtesy, be- 
cause the descent of such lands, on her decease, is not to be traced from her. 

{ff) 3 & 4 Will. IV. c 106. (A) Sect. 2. (i) Appendix (B.), ante, p. 433. 
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But| by carrying our inyesiigations a little farther, we may be disposed to 
doubt, if Dot to deny, that such ia the law ; not that the oonclosion drawn 
is nDwarranted by the authorities, but the authorities themselTes may, perhaps, 
be found to be erroneous. Let us now compare the law of curtesy of an estate 
tail with the law of curtesy of an estate in fee simple. 

In the section of Littleton, which we have already quoted,(/) it is laid down, 
that, if a man taketh a wife teited as heir in tail especial, and hath issue by her, 
bom alive, he shall, on her decease, be tenant by the curtesy. And on this 
Lord Coke makes the following commentary : '* And here Littleton intendeth a 
seisin in deed, if it may be attained unto. As if a man dieth seised of lands in 
fee simple or fee (ail general, and these lands descend to his daughter, and she 
taketh a husband and hath issue, and dieth be/ore any entry y the husband shall 
not be tenant by the curtesy, and yet, in this case, she had a seisin in law; but, 
if she or her husband had, during her life, entered, he should have been tenant 
\*±f\f\^ ^^ ^^® curtesy ."(m) Now, it is well known that the descent ot *an estate 
^ ^ tail is always traced from the purchaser or original donee in tail. The 
actual seisin which might be obtained by the heir to an estate tail never made 
him the stock of descent. The maxim was, '' Possessio irvXn&de feudo simplici 
facit sororem esse haeredem." Where, therefore, a woman who had been seised 
as heir or coparcener in tail died, leaving issue, such issue made themselves heir 
not to her, but to her ancestor, the purchaser or donee \ and whether the mother 
did or did not obtain actual seisin was, in this, respect, totally immaterial. When 
actual seisin was obtained, the issue still made themselves heir to the purchaser 
only, and yet the husband was entitled to his curtesy. When actual seisin was not 
obtained, the issue were heirs to the purchaser as before ; but the husband lost 
his curtesy. In the case of an estate tail, therefore, it is quite clear that the 
question of curtesy or no curtesy depended entirely on the husband's obtaining 
for his wife an actual seisin, and had nothing to do with the circumstance of the 
wife's being or not being the stock of descent. The reason, therefore, before 
mentioned giyen by Lord Coke, and repeated by Blackstone, cannot apply to an 
estate tail. An actual seisin could not have been required in order to make the 
wife the stock of descent, because the descent could not, under any circumstances 
be traced from her, but must have been traced from the original donee to the 
heir of hi$ body 'per formam doni. 

Again, if we look to the law respecting curtesy in incorporeal hereditaments, 
we shall find that the reason above given is inapplicable ; for the husband, on 
having issue born, was entitled to his curtesy out of an advowson and a rent, 
although no actual seisin had been obtained, in the wife's lifetime, by receipt of 
the rent or presentation to the advowson. (n) And yet, in order to make the 
wife the stock of descent as to such hereditaments, it was necessary that an ao- 

(/) Sect. 35. (m) Go. Litt. 29 a. 

(n) Watk. Descents, 39 (47, 4th ed.) ' • 
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tual seisin should he obtained by her.(o) The husband, therefore, was entitled 
to his curtesy where the descent to the issue was traced from the ancestor of his 
wife, as well as *where traced from the wife herself. In this case also, r-jjcj^c 7-1 
the right to curtesy was accordingly, independent of the wife's being ^ J 
or not being the stock from which the descent was to be traced. 

We are driven, therefore, to search for another and more satisfactory reason 
why an actual seisin should have been required to be obtained by the wife, in 
order to entitle her husband to his curtesy out of her lands ; and such a reason 
is furnished by Lord Coke himself, and also by Blackstone. Lord Coke says,(jp) 
^' Where lands or tenements descend to the husband, before entry he hath but 
a seisin in law, and yet the wife shall be endowed, albeit it be not reduced to an 
actual possession, for it lieth not in the power of the wife to bring it to an actual 
seisin, as the husband may do of his wifes land when, he is to be tenant by cur- 
tesy, which is worthy the observation." It would seem from this, therefore, that 
the reason why an actual seisin was required to entitle the husband to his cur- 
tesy was, that his wife may not suffer by his neglect to take possession of her 
lands ; and, in order to induce him to do so, the law allowed him curtesy of all 
lands of which an actual seisin had been obtained, but refused him his curtesy 
out of such lands as he bad taken no pains to obtain possession of This reason 
also is adopted by Blackstone from Coke : ^' A seisin in law of the husband will 
be as effectual as a seisin in deed, in order to render the wife dowable : for it is 
not in the wife's power to bring the husband's title to an actual seisin, as it is 
in the husband's power to do with regard to the wife's lands ; which is one rea- 
son why Tie shaU not be tenant by the curtesy but of such lands whereof the wife, 
or he himself in her right, was actually seised in deed*\q) The more we in- 
vestigate the rules and principles of the ancient law, the greater will appear the 
probability that this reason was indeed the true one. In the troublous times of 
old, an actual seisin was not always easily acquired. The doctrine of continual 
claim shows that peril was not unfrequently incurred in entering on lands for 
the sake of asserting a title ; for, in order to obtain an actual seisin, any 
♦person entitled, if unable to approach the premises, was bound to come r:(c 1 cot 
as near as he dare.(r) And "it is to be observed," says Lord Coke, *- J 
" that every doubt or fear is not sufficient, for it must concern the safety of the 
person of a man, and not his houses or goods ; for if he fear the burning of his 
houses or the taking away or spoiling his goods, this is not sufficient." (s)> That 
actual seisin should be obtained was obviously most desirable, .and nothing 
could be more natural or reasonable than that the husband should have no 
curtesy where he had failed to obtain it. Perkins seems to think that this was 
the reason of the rule ; for in his Profitable Book he answers an objection, to it, 
founded on an extreme case. '^ But if possession in law of lands or. tenements 

(0) Watk. Descents, 60 (67, 4th cd.) 

(/)) Co. Litt. 31 a. {g) 2 Black. Com. 131. 

(r) Liu. 88. 419, 421. (*) Co. Litt. 253 b. 

28 
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Id fee descend unto a married woman, which landa are in the county of York, 
and the husband and his wife are dwelling in the county of Essex, and the wife 
dieth within one day after the descent, so as the husband could not enter during 
the coverture, for the shortness of the time, yet he shall not be tenant by the 
curtesy, &c. ; and yet, according to common pretence, there is no default in the 
husband. But it may be said that the husband of the woman, before the death 
of the ancestor of the woman, might have spoken unto a man dwelling near unto 
the place where the lands lay, to enter for the woman, as in her right, immedi- 
ately after the death of her ancestor," &c.(0 This reason for the rule is also 
quite consistent with the circumstance that the husband was entitled to his 
curtesy out of incorporeal hereditaments, notwithstanding his failure to obtain 
an actual seisin. For if the advowson were not void, or the rent did not become 
payable during the wife's life, it was obviously impossible for the husbaud to 
present to the one or receive the other ; and it would have been unreasonable 
that he should suffer for not doing an impossibility, the maxim being " inipo- 
tentia excusat legem." This is the reason, indeed, usually given to explain this 
circumstance; and it will be found both in Lord Coke(tt) and Blackstone.(jc) 
-^ . -Q-. This reason, however, *is plainly at variance with that mentioned in 
^ -^ the former part of this paper, and adduced by them to explain the 
necessity of an actual seisin, in order to entitle the husband to his curtesy out 
of lands in fee simple. 

There still remains, however, the section of Littleton, to which we have before 
referred, (^) as an apparent authority on the other side. Littleton expressly 
says, that when the issue may, by possibility, inherit of such an estate as the 
wife hath, as heir to the wife, the husband shall have his curtesy, but otherwise 
not; and we have seen that, according to Lord Coke's interpretation, to inherit 
as heir to the wife, means here to inherit /rom the wife as the stock of descent. 
But the legitimate mode of interpreting an author certainly is to attend to the 
context, and to notice in what sense he himself uses the phrase in question on 
other occasions. If now we turn to the very next section of Littleton, we shall 
find the very same phrase made use of in a manner, which clearly shows that 
Littleton did not mean, by inheriting as heir to a person, inheriting from that 
person as the stock of descent. For, after having thus laid down the law as to 
curtesy, Littleton continues : '^ And, also, in every case where a woman taketh 
a husband seised of such an estate in tenements, &c. so as, by possibility, it may 
happen that the wife may have issue by her husband, and that the same issue 
may, by possibility, inherit the same tenements of such an estate as the husband 
hath, as heir to the husband, of such tenements she shall have her dower, and 
otherwise not.'\z) Now, nothing is clearer than that a wife was entitled to dower 
out of the lands of which her husband had only seisin in law ;(a) and nothing 

(0 Perk. 470. {u) Co. Litt. 29 a. 

(I) 2 Black. Com. 127. (y) Sect. 52. 

(z) Litt. 8. 53. (a) Watk. Descente, 32 (42, 4th ed.) 
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also, is clearer than that a seisia ia law only was insufficient to make the husband 
the stock of descent ; for, for this purpose, an actual seisin was requisite, accord- 
ing to the rule '^ seisina facit stipitem." In this case, therefore, it is obvious 
that Littleton could not mean to say that the husband must have been made the 
stock of descenty by virtue of having obtained an actual seisin : for that would 
have been to contradict *the plainest rules of law. What, then, was ^HiAf*(\^^ 
his meaning ? The subsequent part of the same section affords an ^ -I 
explanation : '* For, if tenement be given to a man and to the heirs which he 
shall beget of the body of his wife, in this case the wife hath nothing in the 
tenements, and the husband hath an estate tail as donee in special tail. Yet, if 
the husband die without issue, the same wife shall be endowed of the same ten- 
ements, because the issue which she, by possibility, might have had by the same 
husband, might have inherited the same tenements. But, if the wife dieth 
leaving her husband, and after the husband taketh another wife and dieth, his 
second wife shall not be endowed in this case, far the reason a/oresatd," This 
example shows what was Littleton's true meaning. He was not thinking, either 
in this section or the one next before it, of the husband or wife being the stock 
of descent, instead of some earlier ancestor. He was laying down a general 
rule, applicable to dower as well as to curtesy; namely, that if the issue that 
might have been born in the one case, or that were born in the other, of the 
surviving parent, could not, by possibility, inherit the estate of their deceased 
parent, by right of representation of such parent, then the surviving parent, 
was not entitled to dower in the one case, or to curtesy in the other. It is plain 
that, in the example just adduced, the issue of the husband by his second mar- 
riage could not possibly inherit his estate, which was given to him and the heirs 
of his body by his first wife; the second wife, therefore, was excluded from 
dower out of this estate. And, in the parallel case of a gift to a woman and 
the heirs of her body by her first husband, it is indisputable that, for a pre- 
cisely similar reason, her second husband could not claim his curtesy on having 
issue by her ; for such issue could not possibly inherit their mother's estate. 
All that Littleton then intended to state with respect to curtesy, was the rule 
laid dow;i by the Statute de Donis,(6) which provides that, where any person 
gives lands to a man and his wife and the heirs of their bodies, or where any 
person gives land in frankmarriage, the second husband of any *such r^Aa-i-] 
woman shall not have any thing in the land so given, after the death of ^ -^ 
his wife, by the law of England, nor shall the issue of the second husband and 
wife succeed in the inheritance.(c) When the two sections of Littleton are read 
consecutively, without the introduction of Lord Coke's commentary, their mean- 
ing is apparent; and the intervening commentary not only puts the reader on 
the wrong clue, but hinders the recovery of the right one, by removing to a dis- 
tance the explanatory context. 

If our construction of Littleton be the true one, it throws some light on the 
(6) 13 Edw. I. c. 1. (c) See Bac. Abr. tit. Coptesy of England (0.), 1. 
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question discussed in Appendix (B.), on the coarse of descent amongst copar- 
ceners. We there endeavored to show that the issue of a coparcener alwajs 
stood in the place of their parent, by right of representation, even where descent 
was traced from some more remote ancestor as the stock. Littleton, with this 
view of the subject in his mind, and never suspecting that any other could be 
entertained, might well speak generally of issue inheriting as heir to their parent, 
even though the share of the parent might have descended to the issue as heir 
to some more remote ancestor. The authorities adduced in Appendix (B.) thuB 
tend further to explain the language of Littleton ; while the language of Lit- 
tleton, as above explained, illustrates and confirms the authorities previously 
adduced. 

Having at length arrived at the true principles of the old law, the application 
of them to the state of circumstances produced by the new law of inheritajQce 
will be very easy. A coparcener dies leaving a husband who has had issue by 
her, and leaving one or more sisters surviving her. The descent of her share 
is now traced from their common parent, the purchaser. But, in tracing this 
descent, we have seen, in Appendix (B.), that the issue of the deceased coparce- 
ner would inherit her entire share by representation of her. And the condition 
which will entitle her husband to curtesy out of her share appears to be, that 
his issue might possibly inherit the estate by right of representation of their 
r*4fi91 ^®^®*''®^ mother. *Thi8 condition, therefore, is obviously fulfilled, and 
^ -^ our conclusion consequently is, that the husband of a deceased copar- 
cener, who has had issue by her, is entitled to curtesy out of the whole of her 
share. But in order to arrive at this conclusion, it seems that we must admits 
first, that Lord Coke has endeavoured to support the law by one reason too many; 
and, secondly, that one laudatory flourish of Blackstone has been made without 
occasion. 



[*468] *(E) 

Referred to, page 254. 

If the rule of perpetuity, which restrains executory interests within a life or 
lives in being and twenty-one years afterwards, be, as is sometimes contended,(a) 
the only limit to the settlement of real estate by way of remainder, the following 
limitations would be clearly unobjectionable : — To the use of A. a living 
unmarried person, for life, with remainder to the use of his first son for life, 
with remainder to the use of the first son of such first son, born in the lifetime 

(a) Lewis on Perpetuity, p. 408, et seq. 
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« 
of A. or within twentj-one years after his decease, for life, with remainder to 
the use of the first and other sons of such first son of such first son of A. born 
in the lifetime of A. or within twenty-one years after his decease, successively 
in tail male, with remainder to the use of the first son of the first son of A. born 
in his lifetime, or within twenty-one years after his decease, in tail male, with 
remainder to the use of the second son of such first son of A. born in the life- 
time of A. or within twenty-one years afler his decease, for life, with remainder 
to the use of his first and other sons, born in the lifetime of A. or within twenty- 
one years after his decease, successively in tail male, with remainder to the use 
of the second son of the first son of A. born in his lifetime, or within twenty- 
one years after his decease, in tail male, with remainder to the use of the third 
son of such first son of A. born in the lifetime of A. or within twenty-one 
years after his decease, for life, with remainder to the use of his first and other 
sons, born as before, successively in tail male, with remainder to the use of such 
third son of the first son of A. born as before, in tail male, with like remainders 
to the use of the fourth and every other son of such first son *of A., r^^i a f^A-] 
bom as before, for life respectively, followed by like remainders to the ^ ■' 
use of their respective first and other sons, born as before, successively in tail 
male, followed by like remainders to the use of themselves in tail male ; with 
remainder to the use of the first son of A. in tail male, with remainder to the 
use of the second son of A. for life; with similar remainders to the use of his 
sons, and sons' sods, born as before ; with remainder to the use of such second 
son of A. in tail male, and so on. 

It is evident that every one of the estates here limited must necessarily arise 
within a life in being (namely, that of A.) and twenty-one years afterwards. 
And yet here is a settlement which will in all probability tie up the estate for 
three generations : for the eldest son of a man's eldest son is very frequently 
born in his lifetime, or, if not, will most probably be born within twenty-one 
years after his decease. And great grandchildren, though not often born in the 
lifetime of their great grandfather, are yet not unusually born within twenty-one 
years of his death. Now if a settlement such as this were legal, it would, we 
may fairly presume, have been adopted before now ; for conveyancers are fre- 
quently instructed to draw settlements containing as strict an entail as possible; 
and the Court of Chancery has also sometimes had occasion to carry into effect 
executory trusts for making strict settlements. In these cases it would be the 
duty of the draftsman, or of the Court to go to the limit of the law in fettering 
the property in question. But it may be safely asserted that in no single case has 
a settlement, such as the one suggested, been drawn by any conveyancer, much 
less sanctioned by the Court of Chancery. The utmost that on these occasions 
is ever done is, to give life estates to all living persons, with remainder to their 
first and other sons successively in tall male. As, therefore, the best evidence of 
a man's having had no lawful issue is that none of his family ever heard of any, 
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SO the best evidence that such a settlement is illegal is that no conveyancer ever 
heard of such a draft being drawn. 



[*465] *(F.) 

Referred to, pages 346, 348. 

The Manor of "\ A General Court Baron of John Freeman Esq. Lord of the 

Fairfield in f said Manor holden in and for the said Manor on the 1st day of 

the County of [ January in the third year of the reign of our Soverigo Lady 

Middlesex. J Queen Victoria by the Grace of God of the United Kingdom 

of Great Britain and Ireland Queen Defender of the Faith and in the year 

of our Lord 1840 Before John Doe Steward of the said Manor. 

At this Court comes A. B. one of the customary tenants of this manor and in 
consideration of the sum of £1000 of lawful money of Great Britain to him in 
hand well and truly paid by C D. of Lincoln's Inn in the county of Middlesex 
Esq. in open Court surrenders into the hands of the lord of this manor by tlie 
hands and acceptance of the said steward by the rod according to the custom of 
this manor All that messuage &c. {here describe the premises) with their appur- 
tenances (and to which the same premises of the said A. B. was admitted at the 
general Court holden for this manor on this 12th day of October 1838) And 
the reversion and reversions remainder and remainders rents issues and profits 
thereof And all the estate right title interest trust benefit property claim and 
demand whatsoever of the said A. B. into or out of the same premises and every 
part thereof To the use of C. D. his heirs and assigns for ever according to the 
custom of this manor. 

Now at this Court comes the said C. D. and prays to be admitted to all and 
singular the said customary or copyhold hereditaments and premises so sur- 
rendered to his use at this Court as aforesaid to whom the lord of this manor by 
r*4.fifil *^^ ^^^ *8teward grants seisin thereof by the rod To have and To 
^ ^ HOLD the said messuage hereditaments and premises with their appur- 
tenances unto the said C. D. and his heirs to be holden of the lord by copy of 
court roll at the will of the lord according to the custom of this manor by fealty 
suit of court and the ancient annual rent or rents and other duties and services 
therefore due and of right accustomed And so (saving the right of the lord) the 
said C. D. is admitted tenant thereof and pays to the lord on such his admit- 
tance a fine certain of £50 and his fealty is respited. 

(Signed) John Doe Steward. 
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A. 

ABEYANCE, inheritance in, 246. 

ABSTRACT of title, vendor bound to furnish an, 412. 

ACCUMULATION, restriction on, 295. 

ACKNOWLEDGMENT of deeds by married women, 212, 422. 

ADMINISTRATOR, 10. 

ADMITTANCE to copyholds, 324, 348, 464. 

ADVOWSON appendant, 300. 

agreements for resignation, 315. 
conyeyance of, 317. 
in gross, 314, 316. 
of rectories, 316. 
of Ticarages, 317. 
proper length of title to, 412. 
limitation of actions and suits for, 417. 
AGREEMENTS, what required to be in writing, 154. 
stamps on, 155. 
for lease, 362. 

stamps on, 363. 
AIDS, 111, 113. 
ALIEN, 62, 154. 

right to hold real estate in America, 63 n. 
ALIENATION of real estate, 17, 18, 36, 38, 40, 58, 62, 63, 86, 231. 
power of, unconnected with ownership, 277. 
of cxecntory interests, 292. 
of copyholds, 335, 344, 346. 
AMBASSADORS, children of, 63. 
ANCESTOR, descent to, 97, 104, 105, 106. 

formerly excluded from descent, 98. 
ANCIENT demesne, tenure of, 121, 328. 

incidents of tenure in fee, 109. 
ANNUITIES for lives, enrolment of memorial of, now unnecessary, 305. 
registration of, 305. 
search for, 422. 
ANTICIPATION, clause against, 206. 
APPENDANT incorporeal hereditaments, 297, 299, 300. 
APPLICATION of purchase money, necessity of seeing to the, 414. 
APPOINTMENT, powers of, 185, 273, 275.— See Powers. 
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APPORTIONMENT of pent> 28, 29 n. 369. 
of rent-charge, 311. 
by Inclosure Commissioners, 311. 
APPURTENANCES, 303. 
APPURTENANT incorporeal hereditaments, 302, 303. 

rights of common and of waj, 302, 303. 
ARMS, grant of, 134. 

directions for use of, 270. 
ASSETS, 75. ' 

ASSIGNEE of lease liable to rent and covenants, 366. 
ASSIGNMENT of satisfied terms, 385. 

of chattel interest must be by deed, 372. 
of salaries, etc., 88 n. 
ASSIGNS, 62, 135. 

ASSURANCE, further, in deed of grant, 450. 
ATTAINDER of tenant in tail, 55, 117. 
of tenant in fee, 65, 117. 
ATTENDANT terms, 384, 387. 
ATTESTATION to deeds, 175, 275. 

to wills, 187, 277, 349. 
to deeds exercising powers, 275, 27*6. 
ATTESTED copies, 420. 
ATTORNMENT, 228, 298. 

now abolished, 228, 299. 
AUTRE vie, estate pur, 19. 

quasi entail of, 56. 

in a rent-charge, 308, 309. 

in copyholds, 331. 

B. 

BANKRUPTCY, 85, 337, 374. 

of tenant in tail, 56. 
of cestui que trust, 158. 
of tenant in fee, 85. 
of trustee, 158. 
search for, 422. 

exercise of powers by assignees in, 272. 
of owner of land subject to rent-charge, 311. 
sale of copyholds in, 338. 

composition with the lord befbre entry for fines, kc, 338. 
as to leaseholds in, 374. 
BARGAIN and sale, 167, 168, 184, 364. 

required to be enrolled, 168, 184. 

will operate in equity as an agreement to convey, though not en- 
rolled, 169 n. 
for a year, 169, 171. 
consideration of, 186 n. 
of lands in Yorkshire, 409. 
BASTARDY, 116. 

effect of, on right to inherit, 117 n. 
BEDFORD Level registry, 178. 
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BENEFICE with cnre of souls, 87. 
BOROUGH English, tenare of, 121. 
BREACH of covenant, waiver of, 369. 

actual waiver of, 370. 

implied waiver, 370. 



CANAL shares, personal property, 8. 
CESSER of a term, proviso for, 380. 
CESTUI que trust, 150, 264. 

is tenant at will, 360. 
que vie, 20, 21. 
CHAMBERS, 14. 

CHANCERY Amendment Act, 1858—162. 
ancient, 144, 151. 
modem, 151, 162. 

interposition of, between mortgagor and mortgagee, 393. 
CHARITIES, Incorporated, 72. 
CHARITY, conveyance to, 66, 67. 
new trustees of, 159. 
commissioners, 70. 
official trustee, 71. 
CHATTELS, 6, 7. 

sale and mortgage without delivery of possession, 73 n. 
CHELTENHAM, manor of, 356. 
CODICIL, 192.' 
COLLATION, 315. 

COMMISSIONERS of Inclosures, 126, 299, 311. 
COMMON, tenants in, 127. 
forms, 182. 
rights of, 299. 
fields, 299. 
in gross, 314. 

limitation of rights of, 418. 
Law Procedure Act, 1854—162, 176. 
COMMUTATION of tithes, 321. 

of manorial rights, 341. 
COMPANIES, joint stock, 72. 

CONDITION in restraint of alienation void, 86 n. 87 n. 
of re-entry for non-payment of rent, 226. 
demand of rent formerly required, 226. 
modern proceedings, 226. 
formerly inalienable, 227. 
for breach of covenants, 367. 

effect of license for breach of covenant, 367, 368, 369. 
effect of waiver, 369. 
CONDITIONAL gift, 35. 
CONSENT of protector, 50. 

as to copynolds, 336, 352. 
CONSIDERATION on feoffment, 136, 145, 147, 151. 
a deed imports a, 138. 
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CONSTRUCTION of wills, 19, 194. 

of law as to attendant terms, 387. 
CONTINGENT remainders, 242. 

anciently illegal, 243. 
Mr. Fearne's Treatise on, 247. 
definition of, 247. 
example of, 247, 255. 
rules for creation of, 248, 249, 253. 
formerly inalienable, 257. 
destruction of, 258. 
now indestructible, 258. 
trustees to preserve, 262, 263. 
of trust estates, 264. 
of copyholds, 354. 
CONTINUING breach of covenant, 370. 
CONVEYANCE, fraudulent, 73. 
of tithes, 320. . 
by tenant for life, 30. 
voluntary, 73. 

by deed, 138, 139, 170, 220, 224. 
by married women, 212. 
to uses, 172. 
COPARCENERS, 95. 

descent among, 104, 433. 
COPYHOLDS, definition of, 332. 
origin of, 322. 
for lives, 323, 331. 
of inheritance, 324. 
history of, 324, 325. 
estate tail in, 332, 335. 
estate pur autre vie, 331. 
customary recovery, 335. 
forfeiture and re-grant, '335. 
equitable estate tail in, 352. 
ancient state of copyholders, 322, 333. 
alienation of, 335, 345, 346. 
subject to debts, 336. 
sale of, by court of bankruptcy, 337. 
descent of, 338. 
tenure of, 339. 

commutation of manorial rights in, 341. 
enfranchisement of, 342. 
mortgage of, 397. 
grant of, 345, 346. 
seizure of, 349. 

contingent remainders of, 354. 
deposit of copies of court roll, 399. 
abstract of title on purchase of, 412. 
COPYHOLD acts, 1852, and 1858—342. 
CORPORATION, conveyance to, 72. 
CORPOREAL hereditaments, 10, 13. 

now lie in grant, 220. 
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COSTS, mortgage to secure, 406. 
COUNTER-PART, stamp on, 139. 
COUNTIES, palatine, 83. 
COUNTY courts, 151, 159, 395. 
COURT of Probate, 190. 

suit of, 112, 113, 115. 
customary, 323. 
rolls, 322, 345. 
COVENANT to sUnd seised, 185. 
COVENANTS in a lease, 366. 

run with the land, 366. 
effect of license for breach of, 367, 369. 
waiver of breach of, 369, 370. 
for quiet enjoyment, implied by certain words, 409. 
for title, 410, 448. 
to produce title deeds, 420. 
COVERTURE, 205, 216. 
CREDITORS, conveyances to defraud, 73. 

judgment, 77. — See Judgment Debts. 
may witness a will, 190. 
sale of copyhold estates for benefit of, 337. 
CROWN debts, 55, 84, 158, 336. 
search for, 85. 
forfeiture to the, 117. 
limitation of rights of, 416. 
CURTESY, tenant by, 209. 

of gavelkind lands, 209. 

as affected by the new law of inheritance, 210^ 452. 
of copyholds, 356. 
CUSTOMARY freeholds, 328. 
recovery, 335. 
CY PRES, doctrine of, 254. 



DAUGHTERS, descent to, 94, 104. 
DEATH, civil, 23. 

gift by will in case of, without issue, 197. 
DEBTS, crown, 55, 84, 158, 336. 

priority of debts due th0 United States and the states, 84 n. 

where trustees and executors may sell or mortgage to pay, 202. 

devise in fee or in tail charged with, 203. 

of deceased traders, 76. 

judgment, 55, 77, 156, 273. 337, 374. 

liability of lands to, 74, 76. 

in America, 76 n. 

simple contract, 76. 

charge of, by will, 77, 202, 204. 

copyholds now liable to, 337. 

liability of trust estates to, 155. 
DEED, 137. 

alteration or rasure in, 138. 
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DEED, whether signing necessary to, 141. 
poll, 139, 140. 

required to transfer incorporeal hereditaments, 220. 
of grant, conveyance of reversion by, 224. 
DEEDS, stamps on, 139. 

similarity of, 180. 
DEMAND for rent, 226. 
DEMANDANT, 45. 
DEMESNE, the lord's, 110, 323. 
DEMISE, implies a covenant for quiet enjoyment, 409. 
DENIZEN, 63. 

DESCENT, of an estate in fee simple, 92. 
of an estate tail, 96. 
gradual progress of the law of, 89. 
of gavelkind lands, 119. 
of borough English lands, 121. 
of an equitable estate, 154. 
of tithes, 313, 320. 
of copyholds, 338. 
DESTRUCTION of entails, 42. 
DEVISE.— See Will. 
DISABILITIES, time allowed for, 416. 
DISCLAIMER, 89, 200. 
DISTRESS, 225. 

clause of, 307. 

for rent reserved by underlease, 375. 
DOCKETS, 79. 
DONATIVE advowsons, 316. 
DONEE in tail, 34. 
DOUBTS, legal, 142. 
DOWER, 213. 

action for, 219. 
of gavelkind lands, 215. 

under old law independent of husband's debts, 214. 
old method of barring, 215. 
under the .recent act, 217. 
declaration against, 218. 
modern method of barring, 281. 
uses to bar, 282, 448. 

formerly defeated by assignment of attendant term, 386. 
release of, by acknowledgment of purchase deed, 414. 
leases by tenant in, 218. 
DRAINING. 29, 30. 
DUPLICATE DEED, stamp on, 139. 

E. 

EJECTMENT of mortgagor by mortgagee, 392. 
ELEGIT, writ of, 78, 80, 337. 
EMBLEMENTS, 27, 360. 
ENCLOSURE, 299. 

conveyance of, will carry adjoining waste, 301. 
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ENFRANCHISEMENT of copyholds, 342. 
ENROLLMENT of deeds barring estate tail, 46, 352. 
of bargain and sale, 168, 184. 

of memorial of deeds as to lands in Middlesex and Yorkshire, 177, 421. 
of memorial of annuities for lives, 305, 422. 
ENTAIL.— See Tail. 
ENTIRETY, 96. 

ENTIRETIES, husband and wife take bj, 208. 
' ENTRY, necessary to a lease, 165, 364. 

tenant's position altered by, 165, 166. 

right of, supported a contingent remainder, 259. 

on court roll of deed, barring estate tail, must be made within six months, 

352 n. 
power of, to secure a rent-charge, 308. 
EQUITABLE assets, 75. 
waste, 25. 
estate, 150, 307. 

no escheat of, 153. 
forfeiture of, 154. 
creation and transfer of, 154. 
descent of, 154. 
liable to debts, 154. 

tail in copyhold may be barred by deed, 352. 
ofelien, 151. 
curtesy of, 209. 
EQUITY follows the law, 151. 
a distinct system, 161. 
system of, in Pennsylvania, 150 n. 
of redemption, 393. 

is an equitable estate, 403. 
mortgage of, 404. 
ERASURE, 138. 
ESCHEAT, 116, 117. 

none of trust estates, 153. 
none of a rent-charge, 314. 
of copyholds, 339. 
ESCROW, 138. 
BSCUAGE, 113. 
ESTATE during widowhood, 22. 
legal, 150. 

pur autre vie, 20, 308. 
leases of settled, 25. 
sale of settled, 31. 
grant of, 35. 

tail, 33, 49, 51, 134, 151, 197, 198, 239. 
for life, 134, 152, 195. 
in fee simple, 134. 
no escheat of trust, 153. 
forfeiture of trust, 154. 
creation and transfer of trust, 1 54. 
must be marked out, 171. 
of wife, 209. 
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ESTATE particular, 222. 

one person maj have more than one, 234. 
words of limitation, 236. 
in remainder, 276, 238. 
where the first estate is an estate tail, 236. 
forfeiture of life, 27, 136, 259. 
in copyhold, 326. 

sale of, by court of bankraptcy, 337. 
at will, 326. 
equitable, 150. 

equitable for lite and in tail, 151, 
equitable in mortgaged lands, 403. 
ESTOPPEL, lease by, 365. 
EXCHANGE, implied effect of, 409. 

power of, 284, 285, 286. 
statutory provision for, 299, 300 n. 
EXECUTION of a deed, 138, 276, 276. 
EXECUTORS, directions to, to sell lands, 289, 290. 

devise of real estate independent of assent of, 202. 
where they may sell or mortgage to pay debts, 203. 
exoneration of, from liability to pay rent-charges, 312. 
exoneration of, from rents and covenants in leases, 373. 
EXECUTORY devises.— See Exicutoet Imtibbst. 
interest, 242, 243, 267. 

creation of, under Statute of Uses, 268. 

creation of, by will, 289, 354. 

alienation of, 292. 

limit to creation of, 294. 

in copyholds, 354 

where preceded by estate tail, 295, 



FATHER, descent to, 99, 104. 

his power to appoint a guardian, 114. 
FEALTY, 112, 113, 115, 224, 339. 
FEE, meaning of term, 41. 
simple, 58. 

joint tenants in, 124. 
equitable estate in, 152. 
gift of, by will, 196, 197. 
estate of, in a rent-charge, 309. 
customary estate in, 329, 336. 
toil, 41, 134. 
FEME COVERT.— Ske Marribd Woman and Wife. 
FEOFFMENT, 130, 144. 

to the use of feoffor, 145. 
• forfeiture by, 27, 136. 
deed required for, 141. 
by idiots and lunatics, 136. 
by infants of gavelkind lands, 136. 
by tenant for life, 135. 



INDEX. 447 

FEOFFMENT, writing formerly unneccsaary to a, 137. 
FEUDAL system, introdaction of, 2. 

feuds originally for life, i7| 234. 
tenancies become hereditary, 34, 235. 
FETTDUM noynm ut antiquum, 98. 
FIELDS, common, 300. 
FINE, 46. 

formerly used to convey wife's lands, 212. 

attornment could be compelled on conveyance by, 228. ^ 

payable to lord of copyholds, 330. 
FINES, search for, 422. 
FIRE, relief against forfeiture for non-insurance, 371. 

protection of purchasers of leaseholds as to insurance, 372. 
power to insure against, in mortgages, 396. 
FORECLOSURE, 394. 

court may direct sale of property instead of, 395. 
FORFEITURE for treason, 55, 117, 339. 

does not work corruption of blood in U. S. 117 n. 
by feoffment, 27, 136. 
and re-grant of copyholds, 335. 
FORMEDON, 43. 
FRANKALMOIGN, 36, 122. 
FRANKxMARRIAGE, 36. 
FRAUDS, Statute of— (see Statute 29 Oar. II. c. 3), 20, 140, r41, 154, 170, 187, 22 5, 359, 

361, 371, 399. 
FREEBENCH, 356. 
FREEHOLD, 22, 34, 58. 

any estate of, is larger than estate for term of years, 38 1 . 

G. 

GAVELKIND, 119, 130, 136. 

curtesy of gavelkind lands, 209. 
dower of gavelkind lands, 215. 
GENERAL occupant, 20. 

residuary devisee, 193. 
registry, 418, 423. 
words, 175, 448. 
GESTATION, period of, included in time allowed by rule against perpetuity, 294. 
GIFT, conditional, 35, 83. 
in tail, 108, 199. 
in fee, 108, 199. 
to use of feoffee, 136. 
with livery of seisin, 130, 144. 
to husband and wife and a third person, 207. 
GIVE, word used in a feoffment, 133. 

warranty formerly implied by, 407, 409. 
GOODS, 6. 

GRAND Seijeanty, 118. 
GRANT, deed of, 165. 

an innocent conveyance, 183. 

construed most strongly against grantor, 18. 
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GRANT, incorporeal hereditamente lay in, 220. 

proper operative word for a deed of grant, 184. 

of copyholds, 345, 346. 

implied effect of the word, 409. ' 
GROSS, incorporeal hereditaments in, 303. 

seignory in, 303. 

common in, 314. 

advowBon in, 314, 317. 
GROUND-RENTS, nature of, 115 n. 

liability to pay, runs with the land, 115 n. 
how recoverable, 115 n. 
GUARDIAN, 114. 

H. 
HABENDUM, 175, 176, 448. 
HALF-BLOOD, descent to, 101, 106, 428. 
HEIR, anciently took entirely from grantor 18. 
HEIR, at first meant only issue, 34. 

alienation as against, 36. 

is appointed by the law, 62, 88. 

bound by specialty, 74. 

apparent, 88. 

presumptive, 88. 

cannot disclaim, 89. 

word "heirs" used in conveyance of estate of inheritance, 134 
IS a word of limitation, 134, 236. 
devise to, 201. 

contingent remainder to, 241, 245. 
gift to " heirs," 245. 
HEREDITAMENTS, 5, 12. 

incorporeal, 220, 297. 
HERIOTS, 339. 
HIGH treason, 117, 339. 
HOMAGE, 111,344. 
HONOR, titles of, 8, 321. 
HUSBAND, right of, in his wife's lands, 205, 210, 377. 

and wife one person, 207. 

cannot convey to his wife, 208. 

holding over, is a trespasser, 211. 

appointment by, to his wife, 277. 



I. 
IDIOTS, 64, 136, 350. 
IMPLICATION, gifts in a will by, 198 
IMPROVEMENTS, 30. 
INCLOSURE, 299. 

commissioners, 122, 299 n. 30C 311 
INCORPORATED charities, 72. 
INCORPOREAL property, 10, 220, 297. 

,„^„„ ^^^ subject to tenure, 313. 

INDENTURE, 139, 140. 
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INPESTRUCTIBlLITY of land, 1. 

INDUCTION, 314. 

INFANTS, 64, 136, 278, 293, 360, 416. 

marriage settlements, 64, 278. 
INHERITANCE, law of.— Sib Descent. 

trust of terms to attend the, 384. 

owner of, sabject to attendant term, had a real estate in equity, 386. 
INNOCENT conveyance, 183. « 

INSOLVENCY, 86, 422. 
INSTITUTION, 314. 
INSURANCE, forfeiture of lease for non, courts may relieve, 371. 

protection of purchaser of leaseholds against non, 372. 
INTENTION, rule as to observing in wills, 194. 
INTERESSE TERMINI, 364. 
INTEREST, stipulation to raise, void, 400. 

stipulation to diminish, good, 400. 
former highest legal rate of, 401. 
ISSUE, in tail, bar of, 46, 51. 

devise to, of testator, 195. 

devise in case of death without, 197. 

J. 

JOINT stock companies, 72. 
JOINT TENANTS for life, 123. 
in tail, 123. 
in fee simple, 124. 
of copyholds, 340. 
trustees made, 125. 
tenancy, severance of, 127. 
estate, no cartes^ of, 209. 

no dower of, 214, 219. 
JOINTURE, 216. 

equitable, 217. 
JUDGMENT DEBTS, 55, 77, 

lien of, now abolished, 82. 
in counties palatine, 83. 
registry of, 80. 
as to trust estates, 156, 157. 
as to powers, 273. 
as to copyholds, 337. 
search for, 80, 82. 
as to leaseholds, 374. 
limitation of actions on, 417. 
against a mortgagee, 402. 

K. 
KNIGHT^S service. 111. 

L. 

LAND, indestractibility of, 1. 
term, 13. 
29 
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LANDLORD and'Tenant,' notice to terminate relation of, 361 n. 

whether covenant for quiet enjoyment implied from relation of, 9 n. 309 o. 
LANDS, liabilty of, for debts, 76, 79. 
LAPSE, 194. 

LEASE and release, 164, 170, 183. 
agreements for, 362. 
stamp duty on agreements for, 363 n. 
from yeai* to year, 360. 
for a number of years, 108, 165, 361, 
for years, is personal property, and why, 8, 10. 
for life, 108. 

entry necessary, 165, 364. 
by tenant in tail, 54. 
by tenant in dower, 218. 
for a year abolished, 171. 
no formal words required in a, 362. 
by tenants for life, 25, 283. 
by husband of wife's lands, 210. 
power to, 26, 282. 
by copyholder, 327. 
Stamps on, 363 n. 
by estoppel, 365. 
rent reserved by, 366. 
mortgagor cannot make a valid, 392. 
forfeiture of, 117 n. 
LEASEHOLDS, will of, 373. 

mortgage of, 398. 

purchaser of, protection against non-insurance, 372. 
entitled to a sixty year?' title, 412. 
LEGACIES, limitation of suits for, 417. 

charge of, 203. 
LEGAL doubts, 142. 

estate, 150, 307. 
LICENSE, effect of license for breach of covenants in a lease, 367. 
restrictions on effect of, 368, 369. 
to demise copyholds, 327. 
LIEN of vendor, 400. 
LIFE, estate for, 16, 17, 134, 196, 234. 
joint tenants for, 123. 
equitable estate for, 151. 
tenant for, concurrence of, to bar entail, 50. 
estate for, in a rent-charge, 304. 
estate for, in copyholds, 331. 
tenant for, entitled to custody of title-deeds, 419. 
LIGHT, limitation of right to, 418. 
LIMITATION, of esUtes, 133, 171. 

of a vested remainder after a life estate, 232, 
words of, 133, 236. 
statutes of, 416. 
LIS PENDENS, 86. 
LITERARY institutions, 72, 160. 
LIVERY in deed, 132. 
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LIVERY in law, 133. 

of wardship, 111. 

of seisin, 130, 132, 133. 

corporeal hereditaments formerlj lay in, 220. 
LOGIC, scholastic, 252. 
LONDON, CQstom of, 60. 
LUNATIC, 64, 136, 350, 416. 



M. 

MALBS preferred in descent, 99, 100. 
MANORS, 110,323. 

rights of lords of, to wastes by side of commoDS. 301, 
MARRIAGE, 64, 111, 191. 

MARRIED woman, separate property of, 206, 207. 
has no disposing power, 205. 
conveyance of her lands, 212. 
surrender of her copyhold lands, 347. 
rights of, in her husband's lands, 213, 217. 
rights of, in her husband's copyholds, 356. 
admittance of, to copyholds, 350. 
husband's rights in her term, 377. 
appointment by, 278. 
release of powers by, 288. 
release of her right to dower, 414. 
MATERNAL ancestors, descent to, 99, 106. 
MERGER, 229, 382, 383. 

none of tithes in the land, 320. 
of tithe rent-charge, 321. 
of a term of years in a freehold, 381. 
none of estates held in autre droit, 383. 
MESSUAGE, term, 13. 
MIDDLESEX register, 178, 421. 
MINES, 14, 23. 

sale under powers reserring, 286. 
right of the lord of copyholds to, 327. 
MODUS decimandi, 418 n. 
MONET land, 152. 
MORTGAGE, 357, 389. 

construction of, in law, 391. 
for payment of debts, 202, 203. 
for payment of legacies, 202, 203. 
stamps on, 390. 
origin of term, 391. 
legal estate in, 392. 
to trustees, 401. 

equity of redemption of, 393, 403. 
foreclosure of, 394. 
power of sale in, 395. 
statutory powers of sale in, 396. 
appointment of receiver in, 396. 
fire insurance in, 371, 396. 
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MORTGAGE, repayment of, 397. 

of copyholds, 397. 

of leaseholds, 398. 

by QDderlease, 399. 

interest on, 400, 401. 

to joint mortgagees, 401. 

now primarily payable out of mortgaged lands, 404. 

tacking, 405. 

for future advances, 406. 

for long term of years, 397. 

transfer of, 402. 
MORTGAGEE and mortgagor, relative rights of, 392. 

judgments against, 402. 
MORTGAGOR, covenants for Utle by a, 411. 

limitation of his right to redeem, 417. 

must give notice of intention to repay mortgage money, 397. 
MORTMAIN, 65. 
MOTHER, descent to, 105, 106. 
MOVABLES, 2, 5. 
MURDER, 86. 

N. 

NATURAL life, 22. 

NATURALIZATION, 63. 

NEW trustees, 159, 160, 161. 

NEXT presentation, 314. 

NORMAN conquest, 2. 

NOTICE of an incumbrance, 81, 385. 

for repayment of mortgage money, 397. 

by landlord and tenant of termination of tenancy, 7, 361 n. 

. 0. 
OOOUPANT, 20. 

of a rent-charge, 308. 
OPERATIVE words, 175, 176, 447. 
OWNERSHIP, no absolute ownership of real property, 17. 



PALATINE, judgments in counties, 83. 
PARAMOUNT, queen is lady, 2, 109. 
PARCELS, 175, 180, 447. 
PARTICULAR estete, 222. 
PARTIES to a deed, 174, 179. 
PARTITION, 94, 128, 129, 300, n., 409. 

of copyholds, 341. 
PATERNAL ancestors, descent to, 97, 98, 104. 
PATRON of a living, 314. 
PERPETUITY, 49, 253, 254, 293, 466. 
PERSONAL property, 7, 8, 357. 
PETIT serjeanty, 119. 
PLAY grounds, 72. 
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PORTIONS, terms of years used for secoring, 381. 
POSSESSION, mortgagee in, 417. 
POSSIBILITY, alienation of, 256, 257. 

of issue extinct, tenant in tail after, 52. 
on a possibilitj, 251. 
common and double, 252. 
POSTHUMOUS cbUdren, 250. 
POWERS, 272, 277. 

vested in bankrupt or insolvent, 272, 273 
compliance with formalities of, 274. 
attestation of deeds executing, 275, 276. 
equitable relief on defective execution of, 276. 
exercise of, by will. 277, 279. 
extinguishment of, 280, 288. 
suspension of, 280. 
of leasing, 282, 283. • 
estates under, how they take effect, 287. 
release of, 288. 

of sale in mortgages, 395, 396. 
of sale and exchange in settlements, 284, 285, 286. 
PRJBCIPE, tenant to the, 45. 
PREMISES, term, 14. 
PRESCRIPTION, 302. 
PRESENTATION, 314. 

next, 318. 

sale or assignment of, by spiritual person, when void, 318. 
PRESENTMENT of surrender of copyholds, 347. 

of will of copyholds, 349. 
PRIMOGENITURE, 48, 94. 
PRIVITY between lessor and assignee of term, 367. 

none between lessor and under-lessee, 376. 
PROBATE, Court of, 190 
PROCLAMATIONS of fine, 47. 
PROFESSED persons, 23. 
PROTECTOR of settiement, 50, 336, 352. 
PUR AUTRE VIE, estate, 20, 56, 308, 331. 
PURCHASE, meaning of term, 92. 

when heir takes by, 201. 
deed, specimen of a, 174. 
deed, stamps on, 175. 
money, application of, 414. 
PURCHASER, voluntary conveyances void as to, 73. 
judgments formerly binding on, 78, 85. 
protection of, without notice, 81, 337, 385. 
descent traced from the last, 92, 427. 
conyeyance to the use of, 173. 
relief against mistaken payment by, 285. 
protection against non-insurance against fire, 372. 

Q. 
QUASI, entail, 56. 
QUEEN is lady paramount, 2, 109. 
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QUIA emptores, statDte ai (see statate 18 Edw. I. e. I). 
QUITrent, 115. 

R. 

RACK-RENT, new eDactment as to teDants at, 27. 
REAL property, 7. 

RECEIVER, power to appoint in a mortgage, 396. 
RECITAL of contract for sale, 174. 

of conTeyance to vendor, 174. 
RECOGNIZANCES, 83. 
RECOVERY, 43, 44, 45, 46. 

customary, 335. 
RECOVERIES, search for, 422. 
RECTORIES, adyowsons of, 315. 
REDEMPTION, eqnity of, 393, 403. 
RE-ENTRY, condition of, 226, 367. 

not now destroyed by license for breach of coyenant, 369. 
not now destroyed by waiyer of breach of corenant, 3*70. 
REGISTER of jadgments, 80. 

of deeds, 178,418,423. 
search in the, 421. 
of annnities, 305. 
REGISTRATION of title, 423. 

of deeds in the United States, 178 d. . 

of mortgages, 394 n. 
REGRANT after forfeiture, 335. 

RELEASE, proper assurance between joint tenants, 126. 
conveyance by, 164, 166, 170, 183, 229. 

from rent-charge of part of hereditaments not an extinguishment, 311. 
of powers by married women, 288. 
RELIEF, 111, 113, 115, 339. 
REMAINDER, 223. 

bar of, after an estate tail, 44, 50. 
arises fh>m express grant, 223. 

no tenure between particular tenant and remainderman, 23<k 
vested, 231, 232. 

vested, may be conveyed by deed of grant, 233. 
definition of vested, 233. 
example of vested, 247. 
contingent. — See Continoint RiMAiMDia. 
of copyholds, 353. 
REMUNERATION, professional, 181. 
RENEWABLE leases, 229, 377, 378. 
RENT, quit, 115. 

demand for, 226. 

reservation of, 225. 

apportionment of, 28, 311. 

of estate in fee simple, 113, 115. 

service, 224, 228, 229, 339. 

passes by grant of reversion, 228. 

not lost now by merger of reversion, 230. 
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RBNT, none incident to a remainder, 231. 
seek, 303. 

limitations of actions and suits for, 417. 
charge, 304, 417. 

power to grantee to distrain for, 307. 
estate for life in, 308. 
estate in fee simple in, 309. 
release of, 311. 
apportionment of, 311. 
accelerated by merger of prior term, 384. 
grantee of, has no right to the title deeds, 419. 
creation of, under the Statute of Uses, ^06. 
bankruptcy of owner of land, subject to, 311. 
RESIDUARY devise, 193. 
RESIGNATION, agreement for, 315. 
RESULTING use, 147. 
REVERSION, 223, 228. 

bar of, expectant on an estate tail, 44, 50. 
REVERSION on a lease for years, 223. 
severance of, 369. 
on lease for life, 224. 
difficulty in making a title to, 420. 

purchaser of, must show that he gave the market price, 420. 
REVOCATION, conveyance with clause of, 73. 

of wills, 191. 
RIVER, soil of, 301. 

rights of owner of adjoining lands to, 301. 
ROAD, soil of, 301. 
RULE in SheUey't eate, 234, 236, 240. 
RULES, technical, in construing a will, 195. 

S. 

SALE of copyhold estates by Court of Bankruptcy, 337. 
of settled estates, 31. 
for payment of debts, 202, 203, 292. 
power of, in settlements, 284, 285, 286. 
contract for, 446. 
SATISFIED terms, 384. 387. 
SCHOLASTIC logic, 262. 
SCHOOLS, sites for, 71. 
SCIENTIFIC institutions, 72, 160. 
SCINTILLA juris, 271, 272. 
SEA-SHORE, rights of owner of adjoining lands to, 302. 

rights of the Crown to, 302. 
SEIGNORY, 297. 

in gross, 303. 
SEISIN, 92. 

transfer of, required to be notorious, 249. 
actual seisin required for curtesy, 210. 
legal seisin required for dower, 214. 
of copyhold lands, is in the lord, 328. 
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SEIZURE of copyholda, 349. 
SEPARATE property of wife, 87, 205, 207 
SERGBANTY, grand, tenure of, 118. 

petit, tenure of, 119. 
SERVICES, feudal, 38. 
SETTLEMENT, 48. 

protector of, 50, 336. 

on infants on marriage, 63, 278. • 

extract from a, 263. 

ofcopjholds, 351. 
SEVERALTY, 96, 128. 
SEVERANCE of joint tenancy, 127. 
SHELLEY'S case, rule in, 234, 236, 240. 

application to trust estates, 162 n. 
SHIFTING use, 268, 269, 270. 

i7.nn 'iT'lr ''"''';'^ *"' ""^''^ '*" ^' '^*^^^^ « * remainder, 271. 
in copyhold surrenders, 355. ' 

SIGNING of deeds, 141. 

SIMONY, 318. 

SITES for schools, 71. 

SOCAGE, tenure of free and common, 112. 

derivation of word, 112 n. 
SOIL of river, 301. 
of road, 301. 
SONS, descent to, 94. 
SPECIAL occupant, 20. 
SPECIALTY, heir bound by, 74 
SPRINGING uses, 268, 270. 
STAMPS on deeds, 139, 176, 177, 221. 
on purchase deeds, 176. 

on conveyances in consideration of annuities, 310. 
on agreements, 155. 
on agreements for leases, 363. 
on orders of court vesting trust property, 159. 
on lease for year now repealed, 165. 
on license to demise copyholds, 327 n. 
on surrender of copyholds, 346 n. 
on admittance to copyholds 348 n. 
on leases, 363. 
on assignment of leases, 371. 
on surrender of a lease, 382. 
on covenant to surrender copyholds, 410. 
on appointment of new trustees, 160. 
on covenant for production of title deeds, 420. 
on mortgages, 390. 
on transfer of mortgages, 403. 
STATUTES cited. 

9 Hen. III. c. 29, (Magna Charta, freemen,) 334. 
9 Hen. III. c. 32, (Magna Charta, alienation,) 39. 
20 Hen. III. c. 4, (approvement,) 6. 
4 Edw. I. c, 6, (warranty,) 40, 407. 
6 Edw. I. c. 3, (warranty,) 408. 
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STATUTES cited. 

6 Edw. I. c. 6, (waste,) 24. 
13 Edw. I. c. 1, (De donis,) 6, 6, 16, 41, 69, 60, 260, 333, 408. 
13 Edw. I. c. 18, (judgments,) 77, 157. 
13 Edw. I. c. 32, (mortmaiD,) 42. 
18 Edw. I. c. 1, (Quia emptores,) 18, 60, 77, 109, 110, 118, 267, 298, 310, 333. 

18 Edw. I. Stat. 4, (fines,) 46. 

26 Edw. III. Stat. 2, (natural -born subjects,) 63. 
34 Edw. III. c. 16, (fines,) 47. 
15 Rich. II. c. 6, (vicarages,) 318. 

4 Hen. IV. c. 12, (vicarages,) 318. 

1 Rich. III. c. I, (uses,) 146. 

1 Rich. III. c. 7, (fines,) 47. 

4 Hen. VII. c. 24, (fines,) 47. 

11 Hen. VII. c. 20, (tenant in tail ex provisione mrt,) 53, 408. 

19 Hen. VII. c. 15, (uses,) 167. 

21 Hen. VIII. c. 4, (executors renouncing,) 290. 

26 Hen. VIII. c. 13, (forfeiture for treason,) 55, 117. 

27 Hen. VIII. c. 10, (Statute of Uses,) 61, 136, 143, 144, 146, 147, 167, 185, 186, 

200, 212, 216, 267, 268, 289, 306, 351. 

ss. 4, 5, (rent-charge,) 306. 

ss. 6-9, (jointure,) 216. 
27 Hen. VIII. c. 16, (enrollment of bargains and sales,) 168, 184. 
27 Hen. VIII. c. 28, (dissolution of smaller monasteries,) 319. 
31 Hen. VIII. c. 1, (partition,) 128. 

31 Hen. VIII. «. 13, (dissolution of monasteries,) 319, 320. 

32 Hen. VIII. c. 1, (wills,) 18, 61, 186, 187, 290. 
32 Hen. VIII. c. 2, (limitation of real actions,) 413. 
32 Hen. VIII. c. 7, (conveyances of tithes,) 320. 

32 Hen. VIII. c. 24, (dissolution of monasteries,) 319. 

32 Hen. VIII. c. 28, (leases by tenant in tail, &c.,) 54, 210. 

32 Hen. VIII. c. 32, (partition,) 128. 

32 Hen. VIII. c. 34, (condition of re-entry,) 227, 367. 

32 Hen. VIII. c. 36, (fines,) 41,63. 

33 Hen. VIII. c. 39, (crown debts,) 55, 84. 

34 & 35 Hen. VHI. c. 5, (wills,) 61, 186. 

34 & 35 Hen. VIII. c. 20, (estates tail granted by crown,) 52. 
37 Hen. VIII. c. 9, (interest,) 392. 
6 & 6 Edw. VI. c. 11, (forfeiture for treason,) 55, 117. 

5 & 6 Edw. VI, c. 16, (offices,) 88. 
5 Eliz. c. 26, (palatine courts,) 184. 

13 Eliz. c. 4, (crown debts,) 65, 84. 

13 Eliz. c. 5, (defrauding creditors,) 73. 

13 Eliz. c. 20, (charging benefices,) 88. 

14 Eliz. c. 7, (collectors of tenths,) 56. 
14 Eliz. c. 8, (recoveries,) 52. 

27 Eliz. c. 4, (voluntary conveyances,) 73. 

31 Eliz. c. 2, (fines,) 47. 

31 Eliz. c. 6, (simony,) 318. 

39 Eliz. c. 18, (voluntary conveya;nces,) 73. 

21 Jac. I. c. 16, (limitations,) 416. 

12 Car. II. c. 24, (abolishing feudal tenures,) 6, 61, 114, 119, 122, 339. 
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STATUTES cited. 

15 Oar. II. c. 17, (Bedford level,) 178. 

29 Car. 11. c. 3, (Statute of Fraads,) 8. 1, (leases, &c., Id writiug,) 140, 141, IM, 
170, 225, 359, 361, 399. 

8. 2, (exception,) 141, 225, 361. 

8. 3, (aBsigDment^, &c. in writing,) 371, 375, 399. 

8. 4, (agreements in writing,) 154. 

8. 5, (wills,) 187. 

88. 7, 8, 9, (trnsts in writing,) 155. 

8. 10, (trust estates,) 156. 

s. 12, (estate pur autre vie,) 18, 20. 

8. 16, (chattels,) 374. 

2 Will, k Marj, c. 5, (distress for rent,) 226. 

3 & 4 Will. & Mary, c. 14, (creditors,) 76, 156. 

4^5 Will, k Mary, c. 16, (second mortgage,) 404, 405. 

4 A 5 Will, k Mary, c. 20, (docket of judgments,) 79. 

6 k 7 WUl. III. c. 14. (creditors,) 76. 

7 & 8 Will. III. c. 36, (docket of judgments,) 79. 

7 & 8 Will. III. c. 37, (conveyance to corporations,) 72. 

10 & 11 Will. III. c. 16, (posthumous children,) 250. 

11 k 12 Will. III. c. 6, (Utle by descent,) 63. 

2 & 3 Anne, c. 4, (West Riding registry,) 178. 

4 & 5 Anne, c. 16, ss. 9, 10, (attornment,) 228, 299. 

s. 21, (warranty,) 408. 

5 Anne, c. 18, (West Riding registry,) 178, 184. 

6 Anne, c. 18, (production of cestui que vie,) 21, 22, 184, 211. . 

6 Anne, c. 35, (Bast Riding registry,) 178, 184, 409. 

7 Anne. c. 5, (natural-born subjects,) 63. 

7 Anne, c. 20, (Middlesex registry,) 178. 

8 Anne, c. 14, (distress for rent,) 226. 

10 Anne, c. 18, (copy of enrollment of bargain and sale,) 184. 

12 Anne, stat. 2, c. 12, (presentation,) 319. 

12 Anne, stat. c. 16, (usury,) 401. 
4 Geo. II. c. 21, (aliens,) 63. 

4 Geo. II. c. 28, (rent,) 226, 230, 304, 307, 376, 378. 

7 Geo. II. c. 20, (mortgage,) 393, 395. 

8 Geo. II. c. 6, (North Riding registry,) 178, 184, 409. 

9 Geo. II. c. 36, (charities,) 65, 67. 

11 Geo. II. c. 19, (rent,) 28, 226, 229. 

14 Geo. II. c. 20, (common recoveries,) 45, 50. 
8. 9, (estate pur autre vie,) 21. 
25 Geo. II. c. 6, (witnesses to wills,) 189. 
25 Geo. II. c. 39, (title by descent,) 63. 
9 Geo. III. c.. 16, (crown rights,) 416. 

13 Geo. III. c. 21, (natural-born subjects,) 68. 
25 Geo. III. c. 35, (crown debts,) 55, 84. 

31 Geo. III. c. 32, (Roman Gatholics,) 23. 

39 Geo. III. c. 93, (treason,) 117. 

39 k 40 Geo. III. c. 56, (money land,) 153. 

39 k 40 Geo. III. c. 88, (escheat,) 117. 

39 k 40 Geo. III. c. 98, (accumulation,) 295. 

41 Geo. III. c. 109, (General Inclosure Act,) 299. 
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STATUTES cited. 

44 Geo. Ill c. 98, (stamps,) 111, 

47 Geo. IIL c. 24, (forfeiture to the crown,) 117. 

47 Geo. III. c. 25, (half-pay and pensions,) 88. 

47 Geo. III. c. 74, (debts of traders,) 76, 156. 

48 Geo. IIL c. 149, (stamps,) 177. 

49 Geo. III. c. 126, (offices,) 88. 

53 Geo. III. c. 141, (enrollment of memorial of life annuities,) 305. 

54 Geo. III. c. 145, (attainder,) 117. 

54 Geo. III. c. 168, (attestation to deeds exercising powers,) 275. 

55 Geo. III. c. 184, (stamps,) 139, 155, 177, 346. 
55 Geo. III. c. 192, (surrender to use of will,) 349. 
57 Geo. in. c. 99, (benefices,) 88. 

59 Geo. III. c. 94, (forfeiture to the crown,) 117. 

1 & 2 Geo. lY. c. 121, (crown debts,) 84. 
3 Geo. lY. c. 92, (annuities,) 305. 

6 Geo. lY. c. 16, (bankruptcy,) 85, 374. 

6 Geo. lY. c. 17, (forfeited leaseholds,) 117. 

7 Geo. lY. c. 45, (money laud,) 153. 
7 Geo. lY. c. 75, (annuities,) 305. 

9 Geo. lY. c. 31, (petit treason,) 117. 

9 Geo. lY. c. 85, (charities,) 67. 

9 Geo. lY. c. 94, (resignation,) 315. ^ 

10 Geo. IY..C. 7, (Roman Catholics,) 23. 

11 Geo. lY. k 1 Will. IV. c. 20, (pensions,) 88. 

11 Geo. IV. k 1 Will. lY. c. 47, (sale to pay debts,) 31, 63, 76, 156, 293. 

11 Geo. IV. k 1 Will. lY. c. 60, (trustees,) 158. 

11 Geo. I v. k 1 Will. lY. c. 65, (infants, &c.,) 64, 65, 350, 378. 

11 Geo. lY. k 1 Will. lY. c. 70, (administration of justice,) 84, 184. 

2 & 3 Will. lY. c. 71, (limitation,) 418. 
2 A 3 Will. lY. c 100, (tithes,) 418. 

2 &3 Will. I v. c. 115, (Roman Catholics,) 23. 

3 & 4 Will. IV. c. 27, (limitations,) 409, 416. 

s. 1, (rents, tithes, Ac.,) 418. 

B. 2, (estate in possession,) 416. 

s. 3, (remainders and reversions,) 416. 

B. 14, (acknowledgment of title,) 416. 

B. 16-18, (disabilities,) 417. 

8. 28, (mortgage,) 417. 

s. 30, (advowson,) 417. 

8. 33, (adyowson,) 417. 

8. 34, (extinguishment of right,) 418. 

8. 36, (abolishing real actions,) 24, 95, 129, 413. 

8. 39, (warranty not to defeat right of entry,) 409. 

s. 40, (judgments, legacies, &c.,) 417. 
3 & 4 Will. lY. c. 42, (distress f^r rent,) 226. 
3 A 4 Will. lY. c. 74, (fines and recoveries abolished,) 46, 47, 212, 288, 336. 

ss. 4, 5, 6, (ancient demesne,) 122. 

8. 14, (warranty,) 409. 

B. 15, (leases,) 54. 

8. 18, (reversion in the crown,) 52. 

s. 22, (protector,) 51. 
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STATUTES cited. 

3 & 4 Will. IV. c. 74, 8. 32, (protector,) 61. 

ss. 34, 36, 36, ST, (protector,) 50, 51. 

s. 40, (will, contract,) 53, 54. 

8. 41, (enrollment,) 46, 54. 

BS. 42-47, (protector,) 50. 

68. 60-52, (copyholds,) 336, 352. 

8. 53, (equitable estate tail in copjholds,) 352. 

a. 54, (entry on court rolls,) 352. 

88. 56-73, (bankruptcy,) 56. 

88. 55-66, (copyholds on bankruptcy,) 338. 

88. 70, 71, (money land,) 153. 

88. 7T-80, (alienation by married women,) 212, 213, 288, 
353. 

88. 87, 88, (index of acknowledgment,) 422. 

8. 90, (wife's equitable copyholds,) 353. 
3^4 Will. IV. c. 87, (inclosure, enrollment of award,) 299. 
3 A 4 Will. IV. c. 104, (simple contract debU,) 76, 166, 337. 

3 & 4 Will. IV. c. 105, (dower,) 213, 217, 218. 

3^4 Will. IV. c. 106, (descents,) 10, 90, 91, 92, 99, 101, 201, 245, 338, 427, 448. 
4^5 Will. IV. c. 22, (apportionment,) 28. 

4 A 5 Will. IV. c. 23, (trust estates,) 118, 154, 168. 

4 A 5 Will. IV. c. 30, (common fields exchange,) 300. 

4 & 5 Will. IV. c. 83, (tithes,) 418. 

5 & 6 Will. IV. c. 41, (usury,) 401. 

6 & 7 Will. IV. c. 19, (Durham,) 84. 

6 & 7 '^ill. IV. c. 71, (commutation of tithes,) 321. 

6 & 7 Will. IV. c 115, (inclosure of common fields,) 300. 

7 Will. IV. A 1 Vict. c. 26, (wills,) 186, 192, 277, 309. 

8. 2, (repeal of old statutes,) 116, 309, 349. 

8. 3, (property devisable,) 21, 116, 187, 256,309,332, 
347, 349, 428. 

88. 4, 5, (copyholds,) 349. 

8. 6, (estate pur autre vie,) 21, 309, 332. 

8. 7, (minors,) 115. 

6. 9, (execution and attestation,) 187, 349. 

8. 10, (execution of appointments,) 277. 

88. 14-17, (witnesses,) 189, 190. 

68. 18-21, (revocation,) 191, 192. 

8. 23, (subsequent disposition,) 192. 

8. 24, (will to speak from death of testator,) 192. 

8. 25, (residuary devise,) 193. 

8. 26, (general devise,) 373. 

8. 27, (general devise an exercise of general power,) 
279. 

8. 28, (devise wiAiont words of limitation,) 19, 196. 

8. 29, (death without issue,) 198. 

68. 30, 31, (estates of trustees,) 200. 

8. 32, (estate tail, lapse,) 194. 

8. 33, (devise to issue, lapse,) 194. 
7 Will. IV. & 1 Vict. c. 28, (mortgagees,) 416. 
1 Vict. c. 39, (tithe commuUtion,) 321. 
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STATUTES cited. 

1^2 Vict. c. 20, (Queen Anne's boantj,) 410. « 

1 k 2 Yict. c. 64, (tithes,) 32 1: 

1 & 2 Vict. c. 69, (trust estates,) 158. 

1 & 2 Vict. c. 106, (benefices,) 88. 

1 & 2 Vict. c. no, (judgment debts, insolvency,) 56, 78, 79, 80, 86, 157, 273, 337 

374. 

2 & 3 Vict. c. 11, (judgments, &c.,) 79, 80, 84, 85, 168, 337, 374. 
2 & 3 Vict. c. 37, (interest,) 401. 

2 & 3 Vict. c. 60, (mortgage to pay debts, infants,) 31, 64, 293. 
2^3 Vict. c. 62, (tithes,) 321. 

3 & 4 Vict. c. 15, (tithes,) 321. 

3^4 Vict. c. 31, (incloBure,) 299, 300. 
3 & 4 Vict. c. 55, (draining,) 29. 

3 & 4 Vict c. 82, (judgments,) 79, 81. 
3^4 Vict. c. 113, (spiritual persons,) 318. 

4 & 5 Vict c. 21, (abolishing leases for a year,) 164, I7l, 177, 447. 
4^5 Vict. c. 35, (copyholds,) 120, 341, 342, 344, 345, 347, 348, 349. 
4 & 5 Vict c. 38, (sites for schools,) 71. 

6 Vict c. 7, (tithes,) 315. 

5^6 Vict. c. 32, (fines and recoveries in Wales and Cheshire,) 422-. 

5^6 Vict c. 54, (tithes,) 315. 

6 A 6 Vict c. 116, (insolvency,) 86. 

6 & 7 Vict c. 23, (copyholds,) 341, 342. 

6 & 7 Vict c. 73, (solicitor's bills,) 182. 
6^7 Vict c. 85, (interested witnesses,) 190. 

7 & 8 Vict'C. 37, (sites for schools,) 71. 
7 A 8 Vict. c. 55, (copyholds,) 341, 342. 
7^8 Vict e. 66, (aliens,) 62, 63, 64. 

7 & 8 Vict. c. 76, (transfer of property, now repealed,) 130, 131, 164, 177, 447. 
s. 2, (conveyance by deed,) 164. 
' s. 3, (partition, exchange, and assignment by deed,) 96, 129, 
372. 
s. 4, (leases and surrenders by deed,) 225, 362, 382. 
8. 5, (alienation of possibilities,) 292. 
s. 6, (the words ffrant and exchange^) 410. 
8. 7, (feoffment,) 27,' 64. 
8. 8, (contingent remainders,) 243, 258, 261. 
s. 10, (receipts,) 414. 
8. 11, (indenting deeds,) 140. 
s. 12, (merger of reversion on a lease,) 230. 
s. 13, (times of commencement,) 164. 

7 A 8 Vict c. 96, (insolvency,) 86. 

8 & 9 Vict c. 18, (lands clauses consolidated,) 410. 
8^9 Vict c. 56, (draining,) 29. 

8^9 Vict c. 99, (tenants of crown lands,) 230, 368. 

8^9 Vict c. 106, (amending law of real property,) 120, 130, 131, 141, 165, 171, 
177, 221, 258, 261, 263. 
s. 1, (contingent remainders,) 243, 415. 
s. 2, (grant,) 161, 221. 

s. 3, (deed,) 96, 120, 129, 136, 141, 225, 231,361,362,372, 375, 
382. 
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STATUTES cited. 

8 & 9 Vict c. 106, 8. 4, (feoffment, Ac,) 27, 64, 136, 410. 

B. 5, (indentare,) 140. 

8. 6, (possibilities,) 257, 292. 

8. 7, (married women,) 213. 

s. 8, (contingent remainders,) 267, 261. 

8. 9, (reversion on lease,) 230, 
8 & 9 Vict. c. 112, (satisfied terms,) 387. 
8^9 Yict. c. 118, (Inclosnre A^ct,) 129, 299, 300. 
8 & 9 Vict. c. 119, (conveyances,) 180, 183. 

8 & 9 Yict. c. 124, (leases,) 180, 183. 

9 A 10 Vict. c. 70, (inclosnre,) 129, 299, 300. 
9 A 10 Vict. c. 73, (tithes,) 321. 

9 & 10 Vict. c. 101, (draining,) 30. 
10 & 11 Vict. c. 11, (draining,) 30. 
10 & 11 Vict. c. 38, (draining,) 300. 
10 & 11 Vict. c. 102, (bankruptcy and insolvency,) 80, 86. 
10 & 11 Vict. c. 104, (tithes,) 321. 

10 ft 11 Vict c. Ill, (inclosure,) 129, 299, 300. 

11 ft 12 Vict c. 70, (proclamations of fines,) 47. 
11 ft 12 Vict c. 87, (infant heirs,) 64, 293. 

11 ft 12 Vict c. 99, (inclosnre,) 129, 299, 300. 

11 ft 12 Vict c. 119, (draining,) 30. 

12 ft 13 Vict c. 26, (leasing,) 283. 

12 ft 13 Vict c. 49, (sites for schools,) 71. 
12 ft 13 Vict c. 83, (inclosnre,) 129, 299, 300. 
12 ft 13 Vict c. 89, (treasury commissioners,) 84. 
12 ft 13 Vict c. 100, (drainage,) 30. 

12 ft 13 Vict c. 106, (bankruptcy,) 66, 86, 273, 311, 338, 374. 

13 ft 14 Vict c. 17, (leasing,) 283, 284. 

13 ft 14 Vict c. 28, (religious and educational trusts,) 160. 

13 ft 14 Vict c. 31, (draining,) 30. 

13 ft 14 Vict c. 56, (interest,) 401. 

13 ft 14 Vict c. 60, (trustees,) 31, 66, 118, 129, 154, 158, 169, 341. 

13 ft 14 Vict c. 97, (stamps,) 139, 165, 165, 176, 177, 221, 328, 346, 363, 372, 382, 

390, 410, 420. 

14 ft 15 Vict c. 24, (sites for schools,) 71. 

14 ft 15 Vict c. 25, (emblements, distress, ftc.) 27, 226. 
14 ft 15 Vict c. 53, (inclosure, tithes,) 299, 321, 341. 
14 ft 15 Vict c. 83, (Lords Justices,) 80. 

14 ft 15 Vict c. 99, (evidence,) 190. 

15 ft 16 Vict. c. 24, (Wills Act Amendment,) 188. 

15 ft 16 Vict c. 48, (lunatics,) 65. 

16 ft 16 Vict c. 49, (sites for schools,) 71. 

15 ft 16 Vict. c. 51, (copyhold enfranchisement,) 341, 342, 343. 
15 ft 16 Vict c. 55, (trustees,) 65, 158, 169. 
15 ft 16 Vict. c. 76, (common law amendment,) 226, 227, 393. 
15 ft 16 Vict. c. 79, (inclosures,) 129, 299, 300. 

15 ft 16 Vict c. 86, (chancery amendment,) 396. 

16 ft 17 Vict c. 61, (succession duty,) 265, 266, 288. 
16 ft 17 Vict c. 69, (sUmps,) 363. 

16 ft 17 Vict c. 70, (idiots and lunatics,) 65, 350, 378. 
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STATUTES cited. 

16 & 17 Vict. c. 83, (witnesses,) 190. 

16 k 17 Vict. c. 107, (crown bonds,) 85. 

16 & 17 Vict. c. 124, (copyholds, inclosures, tithes,) 321. 

16 & 17 Vict, c 137, (charity commissioners,) 71, 169. 

17 & 18 Vict. c. 75, (alienation by married women,) 213. 
17 k 18 Vict. c. 83, (stamps,) 310, 327, 363. 

17 & 18 Vict. c. 90, (usury law repeal,) 306. 401. 

17 k 18 Vict. c. 97, (inclosures,) 129, 299, 300, 311. 

17 k 18 Vict, c 112, (literary and scientific institutions,) 72, 160. 

17 k 18 Vict. c. 113, (mortgage debts,) 404. 

17 k 18 Vict c. 119, (bankruptcy,) 86. 

17 & 18 Vict. c. 125, (common law procedure,) 24, 162, 176. 

18 k 19 Vict. c. 13, (estate of idiots and lunatics,) 65. 
18 & 19 Vict. c. 16, (purchasers' protection,) 79. 

B. 2, (palatine courts,) 83. 
88. 4, 6, (notice to purchaser,) 81. 
8. 6, (registration of judgments,) 81. 
8. 10, (orders in bankruptcy,) 80. 
s. 11, (mortgages,) 402. 
88. 12-14, (annuities,) 306. 
18 k 19 Vict. c. 43, (settlements on infants,) 64, 279. 

18 k 19 Vict. c. 124, (charity commissioners,) 71, 72, 169. 

19 k 20 Vict. c. 9, (drainage,) 30. 

19 k 20 Vict. c. 47, (joint-stock companies,) 72, 410. 

19 k 20 Vict c. 97, (Mercantile Law Amendment Act,) 374, 417. 

19 k 20 Vict. c. 108, s. 73, (acknowledgment of deeds by married women,) 213. 

19 k 20 Vict c. 120, (leases and sales of settled estates,) 25, 31, 32. 

s. 2, (leases,) 26. 

8. 11, (sales,) 25, 26. 

8. 23, (sales,) 31. 

8. 25, (investment of purchase money,) 31. 

ss. 32, 33, (leases by tenant for life,) 26, 211, 219 

s. 34, (execution of counterpart,) 26. 

s. 35, (repeal of former acts,) 54. 

s. 42, (reversion in the crown,) 52. 

ss. 44, 46, (commencement of act,) 25. 

20 k 21 Vict c. 14, (joint-stock companies,) 72. 
20 & 21 Vict c. 31, (inclosures,) 129, 299, 300. 

20 k 21 Vict c. 77, (Court of Probate,) 10, 190. 

21 k 22 Vict. c. 27, (Chancery Amendment Act,) 24, 162, 163. 
21 k 22 Vict c. 45, (county of Durham,) 84. 

21 k 22 Vict c. 53, (jnclosure, tithes,) 129, 299, 321, 341. 

21 & 22 Vict. c. 60, (joint-stock companies,) 72. 

21 k22 Vict c. 77, (settled estates,) 25, 26, 27, 31, 211, 328. 

21 k 22 Vict c. 94, (commutation of manorial rights,) 341, 342, 343. 

21 k 22 Vict c. 95, (Court of Probate,) 10, 190. 

22 Vict c. 27, (literary institutions,) 72. 

22 k 23 Vict. c. 3^, (property amendment and relief of trustees), 
ss. 1, 2, (effect of license,) 368, 369. 
8. 3, (severance of reversion,) 369. 
8. 5, (relief to be recorded on lease,) 371. • 
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STATUTES cited. 

23 & 24 Vict. c. 35, s. 6, (court to g;rant relief once onlj,) 371. 

8. 7, (lessor to have benefit of informal insurance.) 371, 

8. 8, (protection of purchasers against non-insurance, &c.,} 372. 

s. 10, (rent charge,) 311. 

8. 12, (powers,) 275. 

s. 13, (purchase monej, mistaken payment,) 285. 

s. 14, (trustees of wills,) 202, 371. 

s. 15, (trustees,) 203. 

8. 16, (executors, power to raise monej,) 203. 

8. 17, (purchasers and mortgagees,) 203. 

88. 19, 20, (inheritance, descent,) 90, 91, 92, 94, 102. 

8. 21, (assignment of personalty,) 173. 

8. 22, (index of crown debtors,) 85. 

8. 23, (payment of mortgage or purchase money,) 415. 

8. 27, (liability of execuiors for rents, Ac.,) 373. 

8. 28, (exoneration of execntors from rent-charges, &c.,) 312. 

22 k 23 Vict. c. 43, ss. 10, 11, (inclosure acta amendn^ent, partition,) 299, 300. 

23 Vict. c. 15, (stamps on agreements,) 155, 363. 
23 k 24 Vict. c. 38, (property amendment,) 79. 

8. 1, (judgments,) 81, 337. 

88. 1, 2, (writs of execution to be registered,) 82, 158. 
8. 6, (restriction of waiver,) 370. 
8. 7, (uses, scintilla juris,) 272. 
23 k 24 Vict. c. 53, (Duke of Cornwall,) 416. 
23 k 24 Vict. c. 81, (completing proceedings under tithe commutation acts,) 299, 

341. 
23 k 24 Vict. c. 83, (Infants' settlements,) 64. 
23 k 24 Vict. c. 93, (commutation of tithes,) 321. 
23 k 24 Vict. c. Ill, (stamps,) 372, 382. 
8. 12, (stamps,) 155. 
23 k 24 Vict c. 146, 0. 1, (crown bonds, &c.,) 85. 

8. 2, (entering satisfaction on judgment,) 80. 
23 k 24 Vict, c. 124, 88. 35, 39, (purchase of reversion of leaseholds,) 379. 
23 k 24 Vict. c. 126, 8. 1, (ejectment,) 227. 

8. 2, (relief from forfeiture, Ac.,) 371. 
8. 3, (indorsement on lease,) 371. 
88. 26, 27, (dower,) 219. 
23 k 24 Vict. c. 134, (Roman Catholic charities,) 23, 67. 
23 k 24 Vict. c. 136, (charities,) 71, 159. 

8. 16, (majority of trustees, power of, to sell, kc^) 71. 

23 k 24 Vict. c. 145, (power of sale, kc.,) 285, 396. 

88. 8, 9, (renewal of lefltses, and raising money,) 378. 

8. 10, (consent to sale, &c.,) 285, 286. 

8. 11, (powers to sell, kc, in mortgages,) 396. 

8. 13, (notice of sale,) 396. 

8. 27, (powers to appoint new trustees,) 160. 

8. 28, (appointment of new trustees notwithstanding death of 

testator,) 160. ^ 

8. 29, (trustees' receipts good discharges,) 415. 
8. 32, (negative, declaration in settlements,) 286, 397. 

24 Vict. c. 9, (conveyance of land to charitable ubcs), 68, 70. 
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STATUTES cited. 

24 Vict. €. 9, s. 1, (reservation of rent, Ac.,) 68. 

68. 2-5, (separate deed,) 70. 
24 A 25 Vict. c. 21, (stamps,) 363. 
24-J^ 25 Vict. c. 62, (limitation as to crown snits,) 416. 

8. 2, (Duke of Cornwall, limitations as to suits ty,) 416. 
24 4c 25 Viot C..91, s. 30, (stamps on appointment of new trustees,) 161. 
«. 31, (stamps,) 139'. 
8. 34, (registration of memorial,) 178. 
24 t 26 Vict. c. 95, (repeal of criminal statutes,) 117. 
24 k 25 Vict. c. 96, s. 28, (destruction, &c. of title deeds,) 138. 
24 k 25 Vict. c. 100, (attainder,) 117. 

24 & 25 Vict. c. 134, (bankruptcy.) 86, 278, 311, 338, 374. 

s. .114, (copyhold lands, &c. of bankrupt,) 338. 

25 Vict. c. 17, (charities,) 69, 70. 

25 & 26 Vict. c. 53, (title and conveyance of real estates,) 423. 

25 Jt 26 Vict, c e7, (declaration of title,) 423. * 

25 & 26 Vict c. 73, (inclosure commissioners»)*299, 341. 

25 k 26 Vict. c. 86, (lunatics,) 65. 

.25 k 26 Vict. c. 89, (joint-stock companies,) 72, 73. 

25 k 26 Vict. c. 108, (sale, minerals,) 286. 

26 k 27 Vict. c. 106, (charities,) 69. 

27 Vict c. 13, (charities,) 69, 70. 

27 Vict. c. 18, (stamp on presentations,) 315. 
2-7 k 28 Vict c. 45, (settled estates,) 31. 

27 k 28 Vict c. 112, (judgments,) 66, 82, 83, 158, 273, 337, 374, 402. 
21 k 28 Vict c. 114, (improvement of land,) 30. 

28 k 29 Vict c. 40, (County Palatine of Lancaster,) 160. 
28 k 29 Vict c 96, (stamps,) 176, 363, 403. 

2B'k 29 Vict c. 99, (county courts,) 151, 150, 395. 
28 k 29 Vict c. 122, (simony,) 318. 
STATUTES, merchant and staple, 83. 
STEWARD of manor, 345. 
STOPS, none in deeds, 180. 
SUBINFEUDATION, 37, 50, 
SUCCESSION duty, 265, 287. 
SUFFERANCE, tenant by, 360. 
SUIT of Court, 112, 113, 116, 339. 
SURRENDER of life interest, 260. 

of copyholds, 324. 

nature of surrenderee's right, 347. 

of copyholds of a married woman, 347. 

of a term of years, 377, 381. 

in law, 377. 
SURVIVORS of joint tenants entitled to the whole, 124. 

of copyhold joint tenants do not requirs fresh admittance, 341. 



TABLE of Aescent, eKptanation of, 102. 
TACKING, 405. 

TAIL, estate, 33, 34, 49, 61, 134. 
30 
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TAIL, deriyatioii of word, 41. 
qnasi entail, 56. 

constructive estate, in a will, 197. 
bar of estate, 44, 63, 335, 352. 
descent of estate, 19, 56. 
tenant in, after possibility of issoe extinct, 52, 
tenant in, ezprovinone viri, 53. 
equitable estate, 151, 152. 
BO lapse of an estate, 194. 
joint tenants in, 123. 
estaU not subject to merger, 259. 
in cepjbolds, 332. 
equitable, in copyholds, 352. 
TALTARUM'S case, 42. 

TENANT for life,. 22,. 25, 30, 50^(And see Lifi.) 
in tail, 34.— (And see Tail.) 
for life, feoffment by, 13&. 
in dower, leases by, 2I». t 
m fee simple, 5e.--(And see Fi» Simplb.) 
in common, 127, 340. 
at wiU, 359. 

right of, to inspect coart roHs, 345. 
by sufferance, 360. 
TENEMENTS, 6, 6^ 13. 
TENURE of an estate in fee simple, 109. 

rise of copyholders to^ a certainty of, 324. 
of an estate tail, 106. 

none of purely incorporeal hereditaments, 313. 
of copyholds, 339. 
by knight serrice, 111. 
TERM of years, tenant for, 8, 357, 3^1, 36&.— (And see L«a»b.) 
for securing money, 379. ^ 

husband's rights in bis wife's, 377. 
attendant on the inheritance, 384. 
mortgage for, 397. 
for secoring portions, 381. 
attendant by eonstruction of law, 38&. 
TESTATUM, 174, 179, 446; 
THELLUSON, wlU of Mr., 29&. 

act, 295. 
TIMBER, 23, 54. 

right of tenant for life to cut, 23 a, 
on copyhold lands, 337. 
TIME, unity of, in joint tenancy, 123, 126. 

within which an executory interest must arise, 28^. 
limited for making entry on court roll of deed, 362 d. 
TITHES, 319. 

lay, 320. 

commutation of, ^1. 
limitations of actions for, 4 18-. 
TITLE, 407. 

to toil in America, & n. 100 n. 
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TITLE covenanU for, 410, 448. 
sixty years' required, 412. 
reasons for reqairiog flixty y^ars, 413. 
act for obtaining a declaration of, 423. 
act to facilitate proof -of, 423. 
TITLE DEEDS, mortgage hj deposit of, 399. 
importance of possession, 416L 
who entitled to custody of, 419. 
coveaant to produce, 420. 
attested copies of, 420. 
TRADERS, debts of, 76. 
TRANSFER of mortgages, 402. 
TREASON, forfeiture ier,ii5, 86, 117, 164. 
TRUSTEE Aot, 1850—168. 
TRUSTEES, made joint tenants, £25. 

^ankrupk^ or insolvency of, 157. 
acts for appointing new, 169. 
of cbarity f roparty, 159. 
atamp on appointment of new, 16L 

where they may sell or mortgage to paytestator'^ delbts orlegacieS| 201. 
estates of, under wills, 200. 
to preserve contingent remainders, 262, 263. 
such trustees not mow requited, 262. ' 

<of copyholds, tenants to the lovd, 351. 
mortgages to, 40 L 
covenants by, on a sale, 412. 
receipts of, good discharges, 416. 
TRiUSTS, 144, ^64. 

in a will, 200. 

contingent remainders of trust estates, 264 « 
of copyholds, 351. 

for separate use, 86, 205, 206, 207, 352. 
for alien, 153. 
See Equitably Estavb. 
TURF, 24. 

.U. 

UNBORN persons, gifts to, 254. 
UNDERLEASE, 375. 

mortgage by, 899. 
UNITIES of a joint tenancy, 123, 126. 
USES, 144, 149, 166,179, 268, 272. 

explanation of, 145, 2J72, 290. 

statute of, does aot apply to ^copyholds, 861. 

no use upon a use, 149. 

conveyance to, 172, 173. 

doctrine of, applicable to wills, 200. 

springing and shiftiag, 268. 

examples of, 269, 270, 172. 

power to appoint a use, 274. 

to bar dower, 282. 
USURY laws, repeal of the, 40 L 
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VENDOR, lien of, for unpaid purchase-monoy, 400^ 

covenants for title by a, 411, 448i 
TESTED- remainder, 232, 233. 

defiDkioo of, 233. 

See RiMAINDEE. 

VICARAGES, advowsonaof, ai7. 
VOLUNTARY conveyance, 7S. 
VOUCHING to warranty, 46. 



WAIVER of breach of corenant in a lease, 369,.31<X: 
WARDSHIP, 111, 114. 
WARRANTY, 43, 45, 407. 

formerly implied by word^iw^ 40r.. 
eflTect of express, 407. 
now ineffectual, 408. 
WASTE, 23, 24, 25. 

ix^ United States^ 23- m 24- n. 
equitable, 26. 
by copyholder, 328. 
strips of, by the road-side, 301. 
WATER, description of, 14. 

limitation of right to, 418. 
WAY, rights of, 302, 418. 
WIDOW, dower of, 213, 217, 21 8w 

freebenoh of, 356. 
WIDOWHOOD, estate during, 22. 
WIPE, separate property of, 87, 205,. 20«, 207, 352; 
conreyance of her lands, 212. 
rights of, in her husband's lands,. 2J2,.217, 36e* 
appointment by, and to, 277, 278. 
surrender of c<^yholds to use of, 347, 353, 
husband's right in. her term^ 371 
See MABaiBD Woman. 
WILL, cannot bar an estate tail, 54^ 
construction of, 19, 194» 
alienation by, 60, 186> 348. 
witnesses to, 18T, 189^ 349. 
revocation of, 191, 192. 

of real estate now speaks from, testators death^ Iflfi: 
gift of estate tail by, 194, 197, 199. 
gift of fee simple by, 199. 
uses and trusts in a, 200. 
exercise of powers by, 27r, 27^i 
executory derise by^ 289j 291. 
tenant at, 359. 
of copyholds, 349, 
of leaseholds, 373. 
of Mr. Thelluson, 2W. 
charge of debts by, 77, 202, 204. 
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WILL, devise to heir, 201. 

devise in fee or in tail cbajged with debts, 20^. 
WILLS, Statute of, 186. 
new acts, 18*7. 

Amendment Act, 1852 — 1&8» 
WITNESSES to a deed, 1*74. 

to a wUl, 187, IS% 277, 349. 
to a deed executing powers, 274, 275. 
WRIT of elegit, 78,80. 

registration of, 82. 
WRITING, formerlj unnecessary to a feoffment, 137. 

nothing but deeds formerij called writings, 13d. 
now reqaired, 141. 
contracts and agreements in, 155. 
trusts of lands required to be in, 15S. 
WRONG, estate by, 136. 

Y. 

YEAR to year, tenant from, 360. 

YORK register, 178, 421. 

YORKSHIRE, bargain and sale of lands in, 40^. 
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